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DECIDED      IN      THE 

SUPREME  COURT  OF  APPEALS 

OF 

VIRGINIA. 


Upper  Appomattox  Co.  v,  Habdings.  i854. 

April 
Term, 
April  24 tb. 

A  proceeding  has  been  instituted  under  the  9th  section  of  the 
act  of  February  23d,  1835,  Sess.  Acts,  p.  82,  in  relation  to 
the  Upper  Appomattox  Company,  for  the  purpose  of  re- 
covering damages  to  land  occasioned  by  the  improvement 
of  the  company.  The  jury  have  returned  their  verdict 
ascertaining  the  damages ;  and  the  company  has  filed  ex- 
ceptions, and  obtained  a  continuance  of  the  cause ;  and 
then  the  plaintiff  dies.    Held  : 

1.  The  proceeding  may  be  revived  by  the  proper  party 
against  the  company. 

2.  The  administrator,  and  not  the  heirs  of  the  plaintiff, 
is  the  proper  party  to  revive  thie  proceeding. 

The  case  is  fully  stated  in  the  opinion  of  Judge 
Allen, 

Sieger  J  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 
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1854.  Allen,  P.    The  case  of  Nash  v.  Upper  Appomattox 

Term.      Co,^  5  Gratt.  332,  decided  that  the  proprietor,  whose 


Upper  Ap-  lands  were  injured  by  the  erection  of  a  dam  across  the 
pomattox  j.j^,^j.^  might  sue  out  the  writ  of  ad  quod  damnnm^  au- 
'HaVmiigB.  thorized  by  the  9th  section  of  the  act  of  February  23d, 
1835,  Sess.  Acts,  p.  82,  although  no  previous  writ  to 
condemn  land  for  the  abutment  and  other  purposes  had 
been  sued  out  by  the  company.  This  was  a  proceed- 
ing under  the  9th  section  of  said  act,  for  the  purpose 
of  ascertaining  and  assessing  damages  alleged  by  Eli- 
zabeth Harding  to  have  been  sustained  by  her  in  con- 
sequence of  the  erection  of  a  dam  by  the  company, 
occasioning  the  water  to  back  up  and  rise  and  remain 
higher,  along  her  low  grounds  on  the  river,  than  it 
would  have  done  but  for  the  dam  ;  whereby  she  was 
unable  to  drain  her  low  grounds,  and  the  water  in 
the  creeks,  branches  and  ditches  was  prevented  from 
passing  off  freely  into  the  river,  occasioning  accumu- 
lations of  sand,  whereby  said  creeks,  &c.,  were  more 
liable  to  overflow,  and  the  lands  thereby  rendered 
more  subject  to  inundation  and  of  less  value ;  and  that 
such  damages  were  never  foreseen  or  estimated  by  the 
jury  impanneled  when  the  dam  was  erected,  and  had 
never  been  satisfied,  in  any  way. 

An  inquisition  was  taken  on  the  2d  of  June  1841, 
assessing  the  damages  to  five  hundred  dollars  ;  which 
being  returned  to  the  County  court,  the  appellants 
filed  exceptions  to  the  writ  and  inquest,  and  moved  to 
quash  the  same  ;  and  the  motion  was  continued  at 
their  instance.  At  a  subsequent  term  the  death  of 
the  plaintiff  in  the  writ  was  suggested  ;  and  on  motion 
of  George  M.  Harding,  her  administrator,  a  scire  facias 
was  awarded  to  revive  the  cause  in  his  name,  as  ad- 
ministrator as  aforesaid.  At  a  subsequent  term,  on 
the  motion  of  said  George  M.  Harding  and  others,  the 
heirs  of  said  Elizabeth  Harding,  it  was  ordered  that 
the  order  awarding  the  writ  of  scire  facias  to  revive  in 
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the  name  of  said  George  M.  Harding,  as  administrator, 
should  be  set  aside ;  and,  on  motion  of  the  heirs,  a 
writ  was  awarded  to  them  to  revive  the  cause  in  their 
names.  Upon  the  return  of  this  writ  the  appellants 
appeared  and  demurred  thereto.  The  County  court 
overruled  the  demurrer ;  and  after  hearing  the  testi- 
mony, overruled  the  motion  to  quash  the  writ  and 
inquisition,  and  entered  judgment  in  favor  of  the 
lieirs  for  the  damages  assessed  :  The  judgment  being 
affirmed  by  the  Circuit  court,  the  appellants  have  ap- 
pealed to  this  court. 

Two  questions  are  presented  by  the  appeal :  First, 
Whether  the  case  could  be  revived  at  all  ?  And  se- 
condly. If  it  could  be  revived,  whether  the  revival 
should  be  in  the  name  of  the  personal  representative 
or  the  heir  at  law. 

If  this  had  been  an  action  on  the  case  for  a  nuisance 
to  the  freehold  of  the  plaintiff  below,  the  rule  that 
actio  personalis  moritur  cum  persona  might  have  ap- 
plied ;  for  such  causes  of  action  died  with  the  person. 
1  Wms.  Saund.  217,  n.  1 ;  Harris  v.  Crenshaw^  3  Rand. 
14.  And  although  the  64th  section  of  the  statute, 
1  Rev.  Code,  p.  390,  was  an  extension  of  the  statute 
de  bonis  asportatis^  4  Ed.  3,  ch.  7,  so  as  to  embrace  ac- 
tions brought  against,  as  well  as  those  brought  by,  ex- 
ecutors and  ^rdministrators,  it  has  not  been  construed 
as  extending  to  injuries  done  to  the  freehold  or  to  the 
person.  The  cause  of  action  in  such  a  case  imputes  a 
tort ;  it  arises  ex  delicto  ;  the  plea  must  be  not  guilty ; 
and  if  either  party  died  before  verdict,  the  action  could 
not  be  revived. 

But  it  seems  to  me  the  rules  applicable  to  an  action 
on  the  case  for  a  nuisance  do  not  apply  to  this  pro- 
ceeding. The  legislature,  by  the  act  under  considera- 
tion, section  2,  authorized  and  required  this  company 
to  construct  dams  on  the  river,  from  the  head  of  their 
canal  near  Petersburg  to  the  town  of  Farmville,  so  as 
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1854.  to  afford  a  navigation  of  two  feet  depth  of  water  at  all 
Term.  scasons  of  the  year.  To  comply  with  this  requisition 
' Upper  Ap.  ^^  ^^^  necessary  to  take  private  property  in  some  in- 
.pomattox  g|.j^j^(»gg  absolutely  ;  and  to  subject  it  in  other  instances 
Hardings.  to  a  charge  or  easement  materially  impairing  its  value. 
By  this  law,  the  jtcs  jyublicum  in  the  navigation  of  this 
stream  has  been  conferred  on  the  company  for  the  pur- 
pose of  improving  the  navigation  ;  and  such  being  the 
case,  private  rights  must  yield  to  the  public,  upon  just 
compensation  being  made.  As  was  remarked  by  Pre- 
sident Tucker  in  the  Tuckahoe  Canal  Co.  v.  Tuckahoe 
Bailroad  Co,^  11  Leigh  42,  74,  "  It  may  be  truly  said 
that  this  jus  j^uhlicvm J  this  eminent  domain,  is  the  law 
of  the  existence  of  every  sovereignty  "  ;  and  "  though 
the  sovereignty  has  granted  its  land,  or  its  privileges, 
without  any  express  reservation  to  take  them  for  pub- 
lic uses,  yet  that  right  is  necessarily  implied."  As 
every  proprietor  holds  subject  to  this  public  right,  and 
as  the  legislature,  in  the  exercise  of  the  right  of  emi- 
nent domain,  can  alone  prescribe  the  mode  of  making 
just  compensation,  it  cannot  be  said  that  a  wrong  is 
done  to  the  owner  when  such  compensation  is  reserved 
for  him,  and  a  mode  prescribed  for  ascertaining  the 
amount  and  securing  its  payment.  So  far  from  assimi- 
lating it  to  a  proceeding  for  a  iort^  and  to  be  treated 
like  a  cause  of  action  which  arose  ex  deiictOy  it  may 
more  properly  be  likened  to  a  cause  of  action  arising 
ex  contractu  ;  as  growing  out  of  the  implied  obligation 
to  surrender  to  the  public  use,  upon  the  engagement 
of  the  public  to  majce  just  compensation. 

In  the  law  under  consideration,  the  right  is  con- 
ferred on  the  company  to  acquire  private  property  by 
purchase,  and  to  settle  by  contract  any  damages  which 
their  works  might  occasion  to  adjoining  lands;  or  if 
they  could  not  agree  with  the  proprietor  of  the  lands 
necessary  for  abutments,  or  which  may  probably  be 
damaged  or  affected,  the  8th  section  required  them  to 
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take  out  a  writ  of  ad  quod  damnum;  and  upon  paying 
the  value  of  the  lands  located  for  abutments,  and  the 
damages  assessed,  and  costs,  the  law  declares  the  com- 
pany shall  become  seized  in  fee  simple  of  the  lands 
used  for  the  abutments,  and  be  authorized  to  erect  the 
dam.  Whether  the  company  adopts  this  course,  or  by 
purchase  and  agreement  with  the  proprietors  acquires 
the  necessary  land  for  abutments,  and  settles  by  con- 
tract the  probable  damages,  in  either  event,  the  9th 
section  of  the  act  gives  a  remedy  to  the  proprietor  who 
sustains  damages  not  foreseen,  estimated,  and  satisfied. 
In  this  proceeding  the  right  to  erect  the  dam,  or  the 
legality  of  the  dam  when  erected,  is  not  in  contest. 
It  cannot  be  treated  as  a  nuisance  ;  and  the  whole 
effect  is  to  ascertain  the  extent  to  which  the  individual 
has  been  required  to  surrender  private  property  for 
public  uses,  upon  the  undertaking  of  the  public  to 
make  just  compensation,  and  to  fix  and  assess  the 
amount  of  such  compensation.  Under  the  general 
law  in  regard  to  mills,  it  was  not  essential  to  give 
judgment  for  the  amount  so  ascertained  before  the 
court  could  give  leave  to  erect  the  dam  ;  the  leave  to 
erect  the  mill  being  valid,  though  no  order  was  made 
directing  the  paj^ment  of  damages  ;  but  the  payment 
of  such  damages  to  the  persons  entitled  is  imposed  by 
law  as  a  condition  to  protect  the  party  against  the  suit 
of  the  person  injured.  Coleman  v.  Moody^  4  Hen.  & 
Munf.  1  ;  Anthony  v.  Lawhorne^  1  Leigh  1.  Under 
the  8th  section  of  the  law  under  consideration,  no  pro- 
vision is  made  requiring  the  court  to  give  judgment 
for  the  value  of  the  lands  and  damages  assessed.  The 
inquest  was  to  be  returned  and  recorded,  and  upon 
payment  of  the  sums  assessed  the  company  became 
seized  of  the  lands  and  was  authorized  to  erect  the 
dam. 

The  9th  section  had  reference  principally  to  injuries 
which   were  made  apparent   by  the  erection   of  the 
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dam,  and  therefore  not  foreseen  by  the  jury  where 
there  had  been  a  jury,  or  settled  by  contract  with  the 
proprietors.  As  payment  was  not  necessary  to  protect 
the  company  from  the  suit  of  the  party  injured,  as  in 
the  case  of  the  damages  assessed  under  the  preceding 
section  before  proceeding  with  the  works,  this  section 
provides  that  the  jury  shall  enquire  of  and  assess  the 
damages ;  and  thereupon  the  person  suing  the  writ 
shall  be  entitled  to  the  damages  and  costs,  and  the 
court  shall  enter  judgment  for  the  same.  The  right 
of  the  proprietor  grows  out  of  the  appropriation  of 
his  property  ;  and  the  statute  provides  a  cheap  and  ex- 
peditious mode  to  ascertain  the  amount  of  his  compen- 
sation, and  to  enforce  the  payment.  I  do  not  think 
that  the  rule  in  relation  to  actions  ex  delicto ^  for  injuries 
to  the  freehold,  applies  to  this  proceeding,  but,  on  the 
contrary,  that  it  may  be  revived  in  the  name  of  the 
representative  entitled  to  the  compensation. 

But  it  seems  to  me  the  personal  representative,  and 
not  the  heirs,  was  the  party  entitled  to  receive  the 
amount  of  the  compensation  assessed,  and  to  revive 
the  proceeding  for  the  purpose  of  getting  judgment 
and  execution. 

The  property  taken  or  subjected  to  the  easement  in 
favor  of  the  company  belonged  to  the  intestate.  Her 
lands  were  rendered  more  liable  to  inundation,  and  the 
permanent  value  impaired  to  that  extent,  during  l\er 
life  time.  The  easement  was  imposed,  and  the  right  to 
compensation  arose,  as  soon  as  the  extent  of  the  reflow 
was  made  manifest  by  the  erection  of  the  dam ;  and 
from  the  time  that  the  proprietor  provided  for  in  this 
9th  section  evinced  a  determination  to  claim  the  com- 
pensation for  the  loss,  by  instituting  his  proceeding 
under  this  act  to  have  the  amount  ascertained,  the 
claim  became  a  personal  demand ;  as  much  so  as  it 
would  have  been  if  the  damages  had  been  assessed 
and  the  inquisition  returned  and  recorded,  as  provided 
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for  in  the  8th  section.  The  act  declares  that  the  jury 
shall  assess  the  damages,  and  thereupon  the  person 
suing  the  writ  shall  be  entitled  to  the  damages.  The 
damages  for  permanent  injuries,  such  as  those  set  forth 
in  the  writ,  can  be  assessed  but  once.  Having  once 
obtained  compensation  to  the  extent  that  the  property 
has  been  impaired  in  value  by  the  easement,  he  cannot 
recover  again  for  the  continuance  of  the  easement. 
The  heir  inherits  and  holds  the  land  subject  to  this 
easement  as  long  as  the  dam  is  legally  continued  ; 
and  cannot  recover  that  which  never  descended  upon 
him.  It  is  like  the  action  on  a  covenant  of  seizin  for 
eviction  or  breach  in  the  life  time  of  the  ancestor. 
There  the  action  survives  to  the  personal  representa- 
tive, because,  as  was  said  in  Lucy  v.  Lemngton^  2  Le- 
vinz  26,  the  eviction  being  to  the  ancestor,  he  cannot 
have  an  heir  to  this  land. 

Nor  do  I  conceive  that  this  can  be  changed  by  the 
action  of  the  administrator.  It  appears  from  the  re- 
citals in  the  order  of  the  County  court,  that  he  was 
one  of  the  heirs  uniting  in  the  motion  to  set  aside  the 
order  awarding  the  writ  of  scire  facias  to  revive  in  the 
name  of  the  administrator,  and  awarding  the  writ  to 
revive  in  the  name  of  the  heirs.  The  scire  facias  to 
revive  was  intended  to  contiYiue  the  action  in  the  name 
of  the  representative,  who  legally  succeeded  to  the 
rights  of  the  intestate.  New  parties,  having  no  claim 
to  intervene  in  the  controversy,  cannot  be  permitted 
to  take  the  place  of  the  proper  representative  to  con- 
tinue the  controversy  and  to  collect  the  money.  It 
would  be  the  institution  of  a  new  proceeding  instead 
of  a  continuance  of  the  old.  The  heirs,  as  such,  have 
no  right  to  the  subject ;  it  is  assets  to  be  paid  out  and 
distributed  in  the  due  course  of  administration.  I 
think,  therefore,  the  demurrer  to  the  scire  facias  should 
have  been  sustained  ;  and  that  the  order  made  on  the 
3d  of  July  1843,    setting   aside    the   previous    order 


1S54. 
April 
Term. 


tipper  Ap- 

puraattox 

To. 

V. 

HarUings. 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA. 

ifiu.       awarding  a  scire  facias  to  the  administrator  to  revive 

April  ,  . 

Term.  thc  cause  in  his  name,  and  awarding  a  scire  facias  to 
the  heirs  to  revive  the  cause  in  their  name,  should  be 
set  aside,  and  leave  given  to  the  administrator  of  said 
Elizabeth  Harding  to  sue  out  a  scire  facias  to  revive 
the  cause  in  his  name ;  and  for  further  proceedings. 

MoNcuRE,  Lee  and  Samuels,  Js.  concurred  in  the 
opinion  of  Allen,  J. 

Daniel,  J.  dissented. 

Judgment  reversed. 
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•  Richmond. 

Frazer's  adm^7'  v.  Bevill  cfe  als.  ism. 

April 
Term. 
April  24th. 

1.  Executors  or  achninistrators  with  the   will  annexed,  who  are 

legatees  of  slaves  under  the  will,  agree  to  a  division  of  the 
slaves,  and  each  takes  possession  of  those  allotted  to  !um. 
This  is  an  assent  to  the  legacies  by  the  executors  or  ad- 
ministrators. 

2.  To  one  of  these  legatees  the  slaves  are  given  for  life,  and  if  he 

should  die  w  ithout  heirs,  then  over  to  a  grand  son  of  the 
testator.  The  assent  to  the  legacy  in  favor  of  the  first 
taker  is  an  assent  in  favor  of  the  contingent  legatee  over. 

3.  In  a  suit  by  the  contingent  legatee  against  the  legatee  for  life, 

and  a  purchaser  of  one  of  the  slaves  under  an  execution 
against  him,  the  other  administrator  is  a  competent  wit- 
ness for  the  contingent  legatee,  to  prove  the  division  of 
the  slaves,  and  the  assent  to  the  legacies  by  the  adminis- 
trators. 

4.  The  fact  that  the  slave  was  sold  to  satisfy  a  debt  w  hich  was 

originally  the  debt  of  the  testator,  but  upon  an  execution 
issued  on  a  forfeited  forthcoming  bond  given  by  the  ad- 
ministrator, he  having  ample  assets  in  hand  as  adminis- 
trator to  pa}'  it,  does  not  entitle  the  purchaser  to  hold  the 
slave  in  absolute  property,  free  from  the  claim  of  the  con- 
tingent legatee. 

5.  The  purchaser  claiming  the  slave  and  her  increase  as  liis  own 

property,  and  the  legatee  for  life  never  having  had  any 
children,  it  is  the  right  of  the  contingent  legatee  to  apply 
to  a  court  of  equity,  and  to  require  the  purchaser  to  give 
security  to  have  the  slave  and  her  increase  forthcoming 
at  the  death  of  the  legatee  for  life  without  issue. 

6.  QCiERE :  When  an  executor  may,  and  when  he  may   not,  re- 

tract his  assent  to  a  legacy. 

7.  Qr^RE :  Whether  a  part)'  may  set  up,  in  a  second  suit,  pre- 

tensions inconsistent  with  the  allegations  of  his  bill  and 
his  pretensions  in  his  first  suit. 

Frederick  Reese,  of  the  county  of  Dinwiddie,  died 
in  1S29.  By  his  will,  which  was  duly  admitted  to 
probat,  after  a  legacy  of  two  hundred  and  fifty  dollars 
to  Amy  Featherston,  hegave  tohisson,  Herbert  Reese, 
all  his  land,  and  one-half  of  the  balance  of  his  estate : 

Vol.  XI. — 2 
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But  if  he  should  die  without  heirs,  then  at  his  death 
the  land,  with  all  the  other  propefty,  should  go  to  his 
grand  son,  Frederick  A.  Frazer,  and  his  heirs.  The 
testator  gave  to  his  daughter,  Martha  Frazer,  the  re- 
maining half  of  his  personal  estate.  Herbert  Reese 
and  Martha  Frazer  qualified  as  administrator  and  ad- 
ministratrix, with  the  will  annexed,  and  gave  separate 
bonds. 

In  1830  a  judgment  was  recovered  against  the  per- 
sonal representatives  of  Frederick  Ilcesc,  which,  prin- 
cipal, interest  and  costs,  amounted  to  one  hundred 
and  thirty-six  dollars  and  sixty-six  cents;  one-half  of 
which  was  paid  by  Martha  Frazer.  Upon  the  execu- 
tion which  issued  upon  this  judgment  Herbert  Reese 
gave  a  forthcoming  bond,  with  Price  Pollan  as  his 
surety;  which  bond  having  been  forfeited,  an  execu- 
tion was  awarded  thereon,  and  was  levied  on  a  slave 
named  Eliza  found  in  the  possession  of  Herbert  Reese, 
and  which  had  been  a  part  of  the  estate  of  Frederick 
Reese.  This  slave  was  sold  by  the  sheriff  under  the 
execution,  and  was  purchased  by  Archer  J.  Bevill. 
At  the  time  of  this  sale,  as  appeared  by  the  accounts 
of  the  administrators  settled  by  the  court  of  probat, 
Herbert  Reese  was  a  debtor  to  the  estate,  after  credit- 
ing him  with  the  payment  of  one-half  of  this  judg- 
ment, in  the  sum  of  two  hundred  and  twenty-eight 
dollars  and  forty-two  cents,  and  Martha  Bevill  was 
debtor  in  the  sum  of  sixty-five  dollars  and  eighty-five 
cents.  These  accounts  showed  that  the  testator  was 
very  little  indebted  at  his  death. 

In  1845  Frederick  A.  Frazer  filed  his  bill  in  the 
Circuit  court  of  Dinwiddie,  in  which  he  set  out  the 
will  of  Frederick  Reese ;  and  stated  that  the  adminis- 
trators sold  the  personal  estate  except  the  slaves, 
which  proved  more  than  suflicient  to  pay  the  debts; 
that  the  slaves  were  divided,  as  directed  by  the  will, 
between  Herbert  Reese  and  Martha  Frazer,  and  that 
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the  slave  Eliza  fell  to  the  share  of  Herbert  Reese; 
that  she  had  been  sold  to  Bevill  and  had  since  had 
several  children.  That  Bevill  claimed  a  fee  simple  in 
said  slave  and  her  increase ;  and  had  avowed  his  i)ur- 
pose  to  nse  and  control,  sell  and  dispose  of  the  said 
slaves  as  he  thonght  proper:  and  claimed  an  absolute 
right  to  them.  That  plaintiff  was  apprehensive,  and 
with  good  reason,  that  Bevill  would  send  the  slaves 
out  of  the  state,  or  sell  them  to  a  trader  to  be  taken 
away,  so  that  the  plaintiff  would  be  entirely  without 
remedy  upon  the  happening  of  the  contingency  upon 
which  his  interest  depended  ;  a  contingency  very  likely 
to  occur,  as  Herbert  Reese  was  then,  and  had  ever 
been,  childless.  And  making  Bevill,  Herbert  Reese 
and  Martha  T.  Frazer  parties  defendants,  he  prayed 
that  Bevill  might  be  restrained  from  sending  the  slaves 
out  of  the  state ;  that  he  might  be  required  to  give 
bond  and  security  to  have  the  slaves  forthcoming  at 
the  death  of  Herbert  Reese ;  and  for  general  relief. 

The  bill  having  been  sworn  to  by  the  plaintiff,  the 
court  made  an  order  restraining  Bevill  from  removing 
the  slaves  beyond  the  jurisdiction  of  the  court,  or  from 
anywise  disposing  of  them  until  the  further  order  of 
the  court :  And  directed  that  unless  Bevill  should 
enter  into  bond  with  good  security,  in  the  penalty  of 
eight  hundred  dollars,  payable  to  the  plaintiff,  and 
with  condition  to  comply  with  and  perform  the  decree 
which  the  court  might  make  in  the  cause,  the  sheriff 
should  take  the  slaves  into  his  possession,  and  put  or 
hire  them  out  to  the  best  advantage  till  the  further 
order  of  the  court. 

The  bond  was  given  by  Bevill ;  and  he  then  an- 
swered the  bill.  He  said  that  at  a  sheriff's  sale,  made 
about  the  year  1830,  he  purchased  the  slave  Eliza., 
then  a  small  girl ;  that  she  had  since  had  three  chil- 
dren, and  that   they  were  all  in  his  possession.     That 
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the  slave  was  sold  for  the  purpose  of  satisfying  debts 
due  from  the  estate  of  Frederick  Reese;  that  judg- 
ments had  been  recovered  against  his  personal  repre- 
sentatives, executions  issued  thereon,  and  the  said 
slave  was  levied  on  and  publicly  sold  to  satisfy  them. 
That  it  was  most  remarkable  that  the  plaintiff  had 
delayed  so  long  to  assert  his  right,  if  any  he  ever  had  ; 
that  he  had  no  new  cause,  for  that  he  must  still  be 
postponed,  if  he  could  succeed,  until  the  life  estate 
was  extinguished.  That  he  was  advised,  and  confi- 
dently believed,  that  the  plaintiff  had  no  shadow  of 
title  to  the  slaves  rnentioned  in  his  bill,  and  then  in 
possession  of  the  defendant ;  and  he  considered  him- 
self most  unnecessarily  harassed  by  this  suit.  The 
other  defendants  did  not  answer. 

The  execution  under  which  the  slave  Eliza  was  sold 
was  filed,  and  the  sheriff's  return  was,  '*  Levied  on  one 
negro  girl,  held  as  the  property  of  Herbert  Reese." 
The  deposition  of  the  deputy  sheriff  who  levied  the 
execution  was  taken.  He  says  he  levied  the  execution 
on  a  negro  girl  named  Eliza,  who,  he  was  told  by  Her- 
bert Reese  at  the  time,  was  the  property  of  Frederick 
Reese's  estate.  He  took  her  from  the  house  and  pos- 
session of  Herbert  Reese.  That  he  offered  the  slave 
for  sale  at  the  June  court,  but  that  some  of  the  lega- 
tees of  Frederick  Reese  contended  that  Herbert  Reese 
was  bound  for  the  debt  himself;  and  that  the  negro 
ought  not  to  be  sold,  as  they  wotild  be  scattered  about 
at  the  death  of  Herbert  Reese.  That  in  consequence 
of  these  remarks  no  persons  w^ould  bid,  and  he  there- 
fore kept  her  until  July  court,  when  she  was  again 
put  up,  and  was  sold.  That  Bevill  was  present  at  the 
June  court  when  the  objections  were  made.  No  ob- 
jections were  made  at  the  July  court,  and  Bevill  pur- 
chased the  slave  at  one  hundred  and  seventy  dollars. 
That  at  the  sale  it  was  publicly  announced  that  she 
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was  sold  to  satisfy  an  execution  in  favor  of  Martin 
Blake  against  Herbert  Reese,  administrator  of  Frede- 
rick Reese  deceased. 

The  deposition  of  Martha  T.  Frazer,  the  adminis- 
tratrix, was  also  taken  and  filed.  She  said,  that  in 
February  1829  a  division  of- the  slaves  of  Frederick 
Reese  took  place ;  and  in  that  division  six  slaves,  one 
of  which  was  this  slave  Eliza,  were  allotted  to  Herbert 
Reese.  That  this  division  was  made  by  consent  of 
parties ;  and  each  took  possession  of  the  slaves  allot- 
ted to  him  and  her ;  and  that  she  still  had  hers.  This 
deposition  was  objected  to  by  the  defendant  Bevill,  on 
the  ground  that  the  witness  was  one  of  the  personal 
representatives  of  Frederick  Reese  deceased. 

The  cause  came  on  to  be  heard  on  the  31st  of  March 
1847,  when  the  court,  without  passing  upon  the  ob- 
jection to  the  competency  of  Mrs.  Frazer  as  a  witness 
for  the  plaintiff,  dissolved  the  injunction  and  dismissed 
the  bill.  And  the  plaintiff  having  died  after  the  de- 
cree, his  administrator  applied  to  this  court  for  an 
appeal,  which  was  allowed. 
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Macfarland  2LnA  Rhodes^  for  the  appellant. 
J.  Alfred  Jones ^  for  the  appellee. 

Daniel,  J.  I  do  not  thfnk  that  the  exception  to 
the  deposition  of  Martha  T.  Frazer  was  well  taken. 
The  fact  that  she  was  one  of  the  administrators  of  her 
father's  estate  did  not,  of  itself,  render  her  incompe- 
tent to  testify  to  the  assent  of  herself  and  of  her  coad- 
ministrator to  the  legacy  in  respect  to  a  portion  of 
which  the  suit  was  brought. 

In  the  case  oi Smith  <&  wife  v.  Townes^  admW^  4  Munf. 
191,  which  was  an  action  of  detinue  brought  by  a  le- 
gatee against  a  stranger,  for  the  purpose  of  recovering 
a  slave  bequeathed  to  the  legatee,  this  court  held  that  it 
was  competent  for  the  plaintiff  to  prove  by  the  executor 
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Term.      the  Icgacj.     I  SCO  nothing  in  the  case  under  considera- 


Fraeer's  tion  to  justifj  US  iu  rcfusiug  to  apply  the  same  princi- 
^v"^*^  pie  to  the  testimony  of  Mrs.  Frazer.  It  is  true  that 
Aau.  the  recovery  oi  the  slaves  in  controversy  from  lievill 
would  be  a  satisfaction  j^*q  ianto  of  the  claims  of  the 
appellant  against  the  administrators  for  Frederick  R. 
Frazer's  share  of  the  estate  under  his  grand  father's 
will ;  and  Mrs.  Frazer's  testimony  proves  one  of  the 
important  facts  upon  which  the  right  to  recover  from 
Bevill  must  rest.  Still,  I  do  not  perceive  that  Mrs. 
Frazer  has  any  such  interest  in  the  event  of  the  suit  as 
can  affect  her  competency  as  a  witness.  For  even  if 
the  appellant,  in  the  event  of  his  failure  to  recover  the 
slaves  of  Bevill,  could  be  permitted  to  turn  round  and 
repudiate  the  grounds  on  which  he  sought  that  reco- 
very, deny  his  own  allegation  of  the  assent  of  the  ad- 
ministrators to  the  legacy,  and  seek  to  recover  of  the 
administrators  on  the  ground  of  a  devastavit  or  wrong, 
in  improperly  permitting  a  sale  of  the  female  slave 
Eliza,  I  do  not  see  how  Mrs.  Frazer  (from  any  fact  dis- 
closed in  the  record)  could  be  subjected  to  any  lia- 
bility. Apart  from  her  own  evidence  there  is  nothing 
to  show  that  the  slave  Eliza  had  ever  been  in  her  pos- 
session. The  other  evidence  in  the  cause  shows  that 
the  debt,  in  satisfaction  of  which  the  slave  was  sold, 
was  originally  a  debt  due  by  the  estate.  That  upon 
the  suing  out  of  the  original  execution  she  paid  one-half 
of  the  amount,  and  charged  it  to  the  estate  in  her  ad- 
ministration account.  That  for  the  remaining  half  her 
brother,  Herbert  Reese,  gave  a  delivery  bond,  with  Price 
Pollan  as  security,  and  made  a  like  charge  in  his  ac- 
count. And  that  the  sale  was  made  under  an  execu- 
tion which  issued  on  a  judgment  on  the  delivery  bond. 
The  sheriff's  return  states  that  this  execution  was  le- 
vied "  on  one  negro  girl,  held  as  the  property  of  Her- 
bert Reese  " ;  and  in  his  deposition  the  sheriff  states 
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that  the  girl  "  was  taken  from  the  house  and  possession        i854. 
of  Herbert  Keese,  and  that  he  (Reese)  stated  at  the      Term, 
time  that  she  belonged  to  his  father's  estate."     And  it     Fraier'8 
appears  from  the  separate  administration  accounts,  that      *  v"*  ^ 
there  was,  at  the  time  of  the  sale  of  the  slave,  a  small       *  ais. 
balance  (some  sixty-five  dollars)  in  the  hands  of  Mrs. 
Frazer,  and  a  nmch  larger  balance  (some  two  hundred 
and  twenty-eight  dollars,  after  taking  credit  for  the 
half  of  the  original  execution,)  in  the  hands  of  Herbert 
Reese,  arising  from  sales  of  the  personal  estate  of  the 
testator.  .  In  this  state  of  facts,  if  there  was  any  devas- 
tavit^ or  wrong,  or  illegal  conduct,  in  allowing  the  sale 
of  the  slave,  for  which  a  representative  of  this  estate 
might  be  called  to  account,  the  liability  therefor  rested 
with  Herbert  Reese  alone.     He  held  the  possession  of 
the*  slave,  and  his  office  of  administrator  gave  him  a 
right  to  that  possession  ;  and  if  he  permitted  it  to  pass 
from  him,  so  as  illegally  and  injuriously  to  afiect  others, 
without  the  knowledge  or  assent  of  Mrs.  Frazer,  no 
damage  or  loss  arising  therefrom  can  be  visited  upon 
her,  it  being  well  settled  that  one  administrator  cannot 
be  charged  with  the  wrong  of  his  companion,  or  be 
made  further  liable  than  for  the  assets  which  came  to 
his  hands.     Peter  v.  Beverley^  10  Peters'  R.  532  ;  Mot- 
row^s  admW  v.  Peyton^s  adinWy  8  Leigh  54:. 

The  decision  of  the  suit  could  therefore  neither  in- 
crease nor  diminish  her  liabilities,  let  it  eventuate  as  it 
might,  and  she  stood  indiflferent  between  the  parties. 

She  states  that  in  1829  the  slaves  belonging  to  her 
father's  estate  were  divided  between  her  and  her  bro- 
ther ;  and  that,  in  the  division,  the  slave  Eliza  was 
(with  others)  allotted  to  her  brother,  Herbert  Reese. 
That  the  division  was  made  by  consent  of  parties,  and 
that  she  and  her  brother  each  took  possession  of  the 
slaves  allotted  to  them  respectively.  In  Drayton  v. 
Drayton^  1  Desau.  R.  557,  executors  who  were  residu- 
ary legatees  divided  the  estate  of  their  testator  be- 
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tween  thein.  It  was  held  that  this  was  equivalent  to 
payment  of  the  legacies,  and  that  the  executors  seve- 
rally held  their  shares  as  legatees  simply.  This  is  pre- 
cisely the  case  here;  and  the  division  in  1829  is,  I 
think,  equivalent  to  the  most  formal  assent  to  the  be- 
quests to  Herbert  Keese  and  Mrs.  Frazer.  And  it  is 
well  settled  that  an  assent  to  a  particular  interest  is  an 
assent  to  the  bequest  over.  2  Lomax  on  Ex'ors  130  ; 
Lynch  V.  Thomas^  3  Leigh  682.  And  in  the  case  of 
Acheson  v.  McComis^  3  Ired.  Ch.  R.  554,  it  was  de- 
cided that  when  by  a  will  personalty  is  given  to  one, 
with  remainder  to  another  upon  the  happening  of  a 
certain  event,  and  without  any  trust  in  the  executor, 
the  assent  of  the  executor  to  the  immediate  legacy  is 
an  assent  to  the  bequest  in  remainder ;  and  such  be- 
quest becomes  a  legal  estate  upon  the  happening  of 
the  contingency. 

The  division  of  the  slaves  in  1829  operated,  then,  as 
I  conceive,  as  an  assent  by  the  administrators  to  the 
executory  limitation  in  favor  of  Frederick  R.  Frazer; 
and  I  do  not  see  how  his  title  could  be  divested  by  sale 
under  an  execution  issued,  whether  against  the  goods 
and  chattels  of  Herbert  Reese,  or  against  the  goods 
and  chattels  of  the  testator,  Frederick  Reese. 

It  is  argued  that  it  is  competent  for  an  executor 
under  certain  circumstances  to  retract  his  assent  to  a 
legacy :  And  that  Herbert  Reese,  by  representing  to 
the  sheriff  when  he  made  the  levy,  that  the  slave  be- 
longed to  his  father's  estate,  and  by  suffering  her  to  be 
sold  as  such,  must  be  taken  to  have  retracted  his  as- 
sent, so  far  as  this  slave  is  concerned,  and  to  have  con- 
sented that  she  should  be  sold  as  the  property  of  the 
estate.  In  a  suit  brought  by  Herbert  Reese  to  recover 
this  slave,  such  an  argument  would  be  entitled  to 
much  consideration,  if  indeed  it  would  not  be  conclu- 
sive against  his  right  to  recover.  To  permit  him  to 
recover  from  a  hona  fide  purchaser,  undersuch  circum- 
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stances,  would  be  to  allow  him  to  derive  benefit  from 
his  own  fraud.     But  the  argument,  as  applied  to  the 
rights  of  Frederick  R.  Frazer,  is,  I  think,  without  force. 
It  seems  to  be  true,  that  whilst  as  a  general  proposi- 
tion an  assent  once  given  to  a  legacy  can  never  after- 
wards be  retracted,  there  are  exceptions  to  the  rule; 
as  when  the  assent  has  not  been  completed  by  pay- 
ment, in  the  case  of  a  general  legacy,  or  possession,  in 
that  of  a  specific  one,  and   its  recall  is  not  attended 
with  injury  to  a  third  person,  as  to  a  bona  fide  pur- 
chaser from  the  legatee  on  the  faith  of  such  assent.    It 
is  said,  that  it  is  only  reasonable  that   the  executor, 
under  particular  circumstances,  should  have  the  power 
of  retracting  it;  as  when  he  assents  upon  a  reasonable 
ground  for  considering  that  the  assets  are  suflScient  to 
meet  all  demands,  but  unknown  debts  are  unexpect- 
edly  claimed,  which   occasions  a  deficiency.     2  Wil- 
liams on  Ex'ors  849.     It  is  obvious,  however,  that  not 
one  of  the  reasons  on  which  the  exception  is  based  ex- 
ists for  applying  the  exception  here,  so  as  to  affect  the 
rights  of  the  legatee  in   remainder.     The   division   of 
the  slaves  in  1829,  as  before  stated,  was  accompanied 
by  immediate  possession  on  the  part  of  Herbert  Reese  ; 
and   that  possession  enured  at  once  to  the  benefit  of 
the  legatee  in  remainder.     And  Herbert  Reese,  so  far 
from  being  met  by  an  expected  deficiency  of  assets,  in 
fact  held  in  his  own  hands  a  large  balance,  more  than 
ample  to  satisfy  the  execution.     No  retraxit  of  his  as- 
sent to  the  legacy  could,  therefore,  have  divested  the 
title  of  Frederick  R.  Frazer.     It  is  to  be  observed  also, 
that  whilst  from  the  deposition  of  the  sheriff  it  would 
seem  that  he,  at  the  sale,  regarded  the  execution  under 
which  he  sold  as  one  against  the  estate  of  the  testator, 
and  treated  the  girl  as  the  property  of  the  estate,  the 
execution   was,   as   before   stated,  in  fact  against  the 
goods  and  chattels  of  Herbert  Reese  and  his  surety  in 
the  delivery  bond.  Price  Pollan,  and  the  return  states 
Vol.  XI.— 3 
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1864        a  levy  on  the  girl  as  the  property  of  Herbert  Reeee. 
Turm.      Whatever  may  have  been  the  impressions  of  the  she- 


Fra«er-8     riff,  at  the  time  of  the  sale,  as  to  the  legal  effect  of  the 
v" '      process  under  which  he  was  acting,  or  as  to  the  title  of 

Aais.  the  property  sold  to  satisfy  it,  I  think  it  clear  that  un- 
der the  circumstances  the  purchaser  could  acquire  no- 
thing but  the  interest  of  Herbert  E-eese  in  the  slave  : 
And  consequently,  that  Frederick  K.  Frazer  had  such 
an  interest  in  the  slave  Eliza  and  her  increase  as  to 
entitle  him,  upon  alleging  and  showing  just  cause  to 
apprehend  danger  of  their  being  eloigned,  so  as  to 
jeopard  his  recovery  of  them  when  the  time  for  the 
enjoyment  of  his  legacy  should  arrive,  to  ask  and  have 
such  orders  in  chancery  as  would  be  likely  to  insure 
the  forthcoming  of  the' property  on  the  happening  of 
the  contingency  provided  for  in  the  will. 

The  counsel  for  the  appellees,  whilst  he  objected 
bere  to  the  jurisdiction,  did  not  seem  to  lay  much 
stress  on  the  objection,  his  main  argument  being 
directed  to  the  question  of  title ;  and  all  objection  to 
the  want  of  power  in  the  chancellor  to  act  on  the  case 
made,  is,  I  think,  met  and  answered  by  the  decision 
of  this  court  in  the  case  of  Chisholm  v.  Starke^  3  Call 
25.  In  that  case  the  testator  bequeathed  his  slaves 
to  his  wife,  remainder  to  her  children.  The  wife  mar- 
ried again,  and  the  second  husband  sold  one  of  the 
slaves  to  a  bona  fide  purchaser,  who  had  no  notice  of 
the  right  of  those  in  remainder ;  and  he,  before  receiv- 
ing such  notice,  sold  the  slave  to  another  person.  The 
bill  filed  by  the  remaindermen  in  that  case  did  not 
allege  any  purpose  on  the  part  of  Chisholm  to  remove 
the  slaves  out  of  the  state.  It  simply  alleged  that 
Kichardson,  the  second  husband,  had  frequently  en- 
deavored to  sell  the  slaves  as  his  absolute  property ; 
that  he  had  sold  one  of  them  to  Chisholm,  who  lived 
at  a  distance  in  the  state ;  that  he  had  attempted  to 
sell  others;  and  pretended  that  the  increase  of  the 
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slaves  was  his.     The  chancellor  decreed  that  Richard-       i85j. 
son  should  give  bond,  conditioned  for  delivering  to  the      Term. 


plaintiffs  the  slaves  in  his  possession  and  their  increase,  Fraier*! 
living  at  the  death  of  his  wife,  and  that  Richardson  v™' 
and  Chisholm  should  give  bond  for  delivering  the  slave  *  «»* 
which  had  been  purchased  by  Chisholm.  Upon  an 
appeal  by  Chisholm,  this  court  reversed  so  much  of 
the  decree  as  required  the  bond  of  him^  on  the  ground 
of  his  having  stated  in  his  answer,  which  was  not  dis- 
proved, that  h^  was  a  fair  purchaser  for  valuable  con- 
sideration, without  notice  of  the  title  of  the  appellees, 
and  had  sold  the  slave  before  suit  brought,  and  before 
any  notice  of  the  appellees'  claim  to  or  interest  in  the 
said  slave ;  and  ordered  that  the  bill  should  be  dis- 
missed as  to  him,  but  decreed  that  Richardson  should 
give  bond  for  the  forthcoming  of  all  the  slaves.  The 
court  evidently  regarded  the  conduct  of  Richardson, 
in  setting  up  an  absolute  title  to  the  slaves,  in  selling 
one  of  them,  and  threatening  and  endeavoring  to  sell 
others,  as  ground  sufficient  to  justify  the  requiring  of 
a  bond  from  him  for  the  delivery  of  the  property  on 
the  termination  of  the  life  estate ;  and  exonerated 
Chisholm,  on  the  ground  only  of  his  being  a  purchaser 
without  notice,  and  of  his  having  sold  again  before 
suit  or  notice  of  the  title  of  those  in  remainder.  The 
conduct  of  Herbert  Reese,  in  permitting  the  slave  to 
be  sold  under  the  circumstances  shown  in  the  case, 
was  such,  I  think,  as  to  have  justified  the  court  in  re- 
quiring a  bond  from  him ;  and  with  respect  to  Bevill, 
there  is  an  absence  of  all  the  circumstances  which  in- 
duced the  court,  in  the  case  of  Chisholm  v.  Starke^  to 
excuse  the  purchaser :  He  does  not  in  his  answer  deny 
notice  of  the .  division  of  the  slaves,  and  of  the  claim 
of  the  appellant's  intestate  :  He  does  not  deny  having 
avowed  the  purpose  (as  charged  in  the  bill)  to  use, 
control  and  sell  and  dispose  of  the  slaves  as  his  own 
absolute  property  :    He  does  not  deny  that  the  appel- 
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1854.  lant  had  good  ground  for  believing  that  he  would  send 

April 

Term.  the  slaves  out  of  the  state.     In  his  answer  he  simply 


Fra«er'8  statcs  that  the  slave  Eliza  was  levied  on  and  sold 
*▼?  to  satisfy  executions  as^ainst  the  estate  of  Frederick 
AaiB.  Reese,  and  that  he  purchased  her  at  the  sheriflfs  sale? 
and  denies  that  the  plaintiff  has  any  title  whatever  to 
the  slaves ;  refers  to  the  delay  of  the  plaintiff  in  as- 
serting his  right,  and  says  that  he  has  no  new  cause, 
as  he  must,  in  any  event,  still  be  postponed  until  the 
life  estate  is  extinguished.  Independent  of  his  failure 
to  deny  notice  of  the  claim  of  the  appellant,  in  his 
answer,  the  testimony  in  the  cause  renders  it  highly 
probable  that  he  did  have  knowledge  of  the  claim, 
and  he  is  still  in  possession,  asserting  right  to  treat  the 
property  as  his  own,  free  from  all  limitation. 

I  think  that  the  Circuit  court  erred  in  dismissing  the 
bill ;  and  that  it  ought,  instead  thereof,  to  have  made 
a  decree  defining  the  rights  of  the  appellant  in  accord- 
ance with  the  foregoing  views  ;  and  to  have  made  such 
orders  as  were  necessary  to  insure  the  forthcoming  of 
the  property  on  the  happening  of  the  contingency 
provided  for  in  the  bill. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

The  decree  was  as  follows : 

It  appears  to  the  court  that  in  February  1S29  the 
slaves  of  the  testator,  Frederick  Reese,  were,  by  con- 
sent of  the  parties,  divided  between  the  appellees, 
Herbert  Reese  and  Martha  T.  Frazer ;  and  that  in  the 
division  the  female  slave  Eliza  was  allotted  to  the 
said  Herbert  Reese.  And  the  court  is  of  opinion  that 
said  division  operated  as  an  assent  by  the  administra- 
tors to  the  bequests  in  the  will,  as  w^ell  in  favor  of 
Frederick  R.  Frazer  as  of  the  said  Herbert  Reese  and 
Martha  T.  Frazer :  and  that  the  facts  alleged  in  the 
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bill,  and  proved  by  the  evidence,  were  such  as  to  en-  i864. 
title  the  said  Frederick  R.  Frazer  to  ask  and  have  Term, 
from  the  appellee,  the  said  Herbert  Reese,  and  the  ap- 
pellee Bevill,  bond  with  sufficient  security  and  in  a 
proper  penalty,  conditioned  for  the  forthcoming  of  the 
said  slave  Eliza  and  her  descendants,  on  the  happening 
of  the  'contingency  in  the  will  of  the  testator  men- 
tioned :  And  that  the  Circuit  court  consequently  erred 
in  dismissing  the  bill.  So  much  of  the  decree  of  the 
31st  day  of  March  1847,  therefore,  as  dismisses  the 
bill,  is  reversed  with  costs,  &c.  And  the  cause  is  re- 
manded for  further  proceedings  in  conformity  with  the 
principles  above  declared. 
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1854.  Pates  v.  St.  Clair. 

April 
Term. 

April  24th. 

1.  An  award  of  execution  on  a  forfeited  forthcoming  bond  can- 

not successfully  be  objected  to  on  account  of  the  invalidity 
of  the  original  judgment,  unless  such  judgment  is  null 
and  void. 

2.  It  was  not  improper,  even  before  the  act  of  1849,  Code.  p. 

706,  ^  9,  to  render  judgment  for  costs  in  favor  of  the  de- 
fendant against  a  person  for  whose  benefit  a  suit  was 
brought,  when  the  defendant  succeeded  in  the  case. 

3.  In  a  suit  brought  in  the  name  of  one  person  for  the  benefit  of 

another,  a  judgment  stating  that  the  parties  appeared  by 
their  attorneys,  and  by  consent  the  suit  was  dismissed,  and 
judgment  for  defendant's  costs  against  the  person  for 
whose  benefit  the  suit  was  brought,  it  must  be  held  that 
the  consent  is  the  consent  of  the  latter,  and  that  the  judg- 
ment is  proper. 

At  the  April  terra  1848  of  the  Circuit  court  of  Bed- 
ford county,  in  an  action  on  the  case  then  depending 
therein  in  the  name  of  Demarcus  Foutz,  who  sues  for 
the  benefit  of  John  D.  Pate,  plaintiflF,  against  Wingfield 
J.  St.  Clair,  defendant,  a  judgment  was  rendered  in  the 
terms  following,  viz :  This  day  came  the  parties,  by 
their  attorneys,  and  by  their  consent,  it  is  considered 
by  the  court  that  this  suit  be  dismissed,  and  that  the 
defendant  recover  against  the  said  John  D.  Pate,  for 
whose  benefit  this  suit  is  brought,  his  cost  by  him 
about  his  defence  of  this  suit  expended.  On  this 
judgment  an  execution  issued  against  the  goods  of 
Pate ;  and  he  executed  a  forthcoming  bond,  with  Wil- 
liam H.  Pate  as  his  surety :  And  the  bond  was  for- 
,  feited.  St.  Clair  gave  a  notice  to  the  Pates  that  he 
would  move  for  award  of  execution  upon  the  bond  ; 
and  when  the  motion  was  made,  John  D.  Pate  moved 
the  court  to  quash  the  bond,  upon  the  ground  that  the 
original  judgment  was  null  and  void.     The  court  over- 
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ruled  the  motion,   and  awarded  execution  upon  the       ia64. 
bond  :  And  thereupon  the  Pates  applied  to  this  court      Term. 


for  a  supersedeas  J  which  was  awarded.  Patee 

St.  Cialr. 

Grattan^  for  the  appellants. 
Cabell^  for  the  appellee. 

Lee,  J,  The  judgment  of  a  court  possessing  com- 
petent jurisdiction  in  the  proceeding  before  it  and  over 
the  person  against  whom  it  is  rendered,  is  binding  and 
conclusive ;  and  however  irregular  or  erroneous  it  may 
be,  yet,  so  long  as  it  remains  unreversed,  it  cannot  be 
drawn  in  question  in  a  collateral  proceeding;  nor  can 
any  allegation  be  made  against  its  validity.  Horsy  v. 
Daniel^  2  Levinz  R.  1 61 ;  Hay  ward  v.  Bibbans,  4  East's 
E.  311 ;  Prince  v.  Nicholson,  1  Marsh.  R.  280  ;  1  Chit. 
PI.  100,  320.  So  that  the  only  ground  on  which  the 
plaintiffs  in  error,  in  any  view,  can  be  permitted  to 
contest  the  validity  of  the  original  judgment  in  this 
proceeding  is,  that  it  was  ipso  facto  void,  and  furnished 
no  foundation  for  the  execution  upon  which  the  forth- 
coming bond  given  by  them  was  taken.  But  surely, 
this  cannot  be  affirmed  of  a  judgment  for  the  defen- 
dant's costs  against  a  party  for  whose  benefit  an  action 
is  brought  in  the  name  of  another,  and  so  expressed  to 
be  upon  the  record.  Nor  do  I  think  the  judgpient  in 
this  case  should  be  held  to  be  irregular  or  erroneous. 
Courts  of  law  will  for  many  purposes  take  notice  of 
the  person  for  whose  benefit  a  suit  is  brought,  though 
in  the  name  of  another.  Thus  they  will  not  permit 
the  nominal  plaintiff  to  dismiss  the  suit  or  release  the 
action.  /^^  Judge  Green,  Garland  v^Richeson^'^^Kud. 
266,  268 ;  1  Tuck.  Comm.  347.  See  also  opinion  of 
Judge  Buller  in  Masters  v.  Miller,  4  T.  R.  320,  839. 
So  a  receipt  given  by  the  nominal  plaintifi'  may  be 
avoided  by  proof  that  it  was  given  after  the  assign- 
ment. Henderson  v.  Wild,  2  Camp.  R.  561.  And  ad- 
missions made  by  him  after  assignment  will  not  be  ad- 
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185*.       mitted  in  support  of  demands  set  up  against  the  claim 
Tern..      l>y  wHj  of  setoff.  FvcaT  V.  EveHsoTi^  20  John.  R.  142. 


Pales  J!^o  though  the  nominal  plaintiff  have  become  bank- 
st.  Clair,  nipt,  the  action  may  be  maintained  in  his  name. 
Wi7ich  V.  Kedey^  1  T.  R.  619.  And  where  a  bond  was 
given,  payable  to  the  nominal  plaintiff,  but  which  was 
in  fact  for  the  use  and  benefit  of  another,  a  claim 
against  that  other  was  allowed  by  way  of  setoff.  Bot- 
tomley  v.  Brooke^  cited  1  T.  R.  621.  And  it  seems  that 
it  makes  no  difference  that  the  party  was  not  originally 
interested  in  the  claim,  as  in  the  case  last  cited  :  for 
\vhether  he  was  merely  a  trustee  originally,  or  became 
so  by  a  subsequent  assignment  of  the  claim,  the  court 
equally  takes  notice  of  the  rights  and  relations  of  the 
parties.  Winch  v.  Keeley^  above  cited.  So  in  an  ac- 
tion for  a  balance  due  on  account,  in  the  name  of  the 
original  creditor,  for  the  benefit  of  a  third  party,  to 
whom  it  had  been  assigned  with  the  defendant's  con- 
sent, the  defendant  was  allowed  to  offset  claims  he  held 
against  the  assignee.  Winchester  v.  Hackley^  2  Cranch 
R.  342. 

Where  a  party,  then,  brings  a  suit  for  his  own  be- 
nefit, though  in  the  name  of  another,  and  afterwards 
abandons  his  action,  no  reason  is  perceived  why  the 
court  might  not  (even  prior  to  the  Code  of  1849)  pro- 
perly render  a  judgment  for  the  defendant's  costs 
directly  against  him,  thus  noticing  him  for  the  purpose 
of  holding  him  to  a  just  responsibility,  as  well  as  for 
the  purpose  of  protecting  him  against  the  acts  or  ad- 
missions of  the  nominal  plaintiff,  or  any  collusion  be- 
tween him  and  the  defendant.  Indeed,  we  see  that 
where  a  suit  has  been  brought  in  a  fictitious  name,  or 
in  the  name  of  a  person  without  his  privity  and  con- 
sent, or  of  a  deceased  person,  the  court  will  interfere 
in  a  summary  way,  and  will  hold  the  party  by  whom 
the  suit  was  prompted,  or  even  the  attorney  in  the 
case,  responsible  for  costs.  Gynnv,  Kirhy^  1  Stra.  R.. 
402  ;  The  People  v.  Bradt,  7  John.  R.  539  ;  Keicham  v. 
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Clark.  4  John.  R.  484  ;    Howard  v.  Eawson.  2  Leiffh  is54. 

'  ,         .    .  '  ,  '  ^  April 

733,  and  authorities  there  cited.  Term. 


By  the  Code  of  1849,  (p.  706,  §  9,)  it  is  expressly  patw 
provided  that  where  there  shall  be  judgment  for  the  st.  ciair. 
defendant's  costs  in  a  suit  brought  in  the  name  of  one 
person  for  the  benefit  of  another,  such  judgment  shall 
be  against  that  other.  And  in  the  case  of  Devers  v. 
Iio88,  10  Gratt.  252,  this  court,  on  reversing  the  judg- 
ment of  the  Circuit  court,  rendered  the  judgment  for 
costs  against  Flowers,  for  whose  benefit  the  suit  had 
been  brought,  although  the  case  had  been  decided  in 
the  Circuit  court,  and  brought  to  this  court  by  snper- 
sedeasj  before  the  Code  of  1849  was  enacted.  Indeed, 
prior  to  the  enactment  of  that  Code,  it  was  the  prac- 
tice of  sonrie  of  the  Circuit  courts  to  render  the  judg- 
ment for  the  defendant's  costs  (where  such  a  judgment 
was  to  be  given)  against  the  beneficial  party  on  the 
record  ;  and,  considering  the  extent  to  which  the  courts 
have  gone  in  noticing  him  for  certain  purposes,  I  can 
perceive  no  well  founded  objection  to  it. 

But  if  the  propriety  of  such  a  judgment  in  a  gene- 
ral way  were  more  questionable  than  I  think  it  is, 
certainly  any  court  may  notice  the  beneficial  party  on 
the  record  for  the  purpose  of  receiving  his  consent  to 
such  a  judgment.  Here,  the  plaintifl^  in  error,  John 
D.  Pate,  for  w^hose  benefit  the  suit  was  brought,  was 
the  active  party  by  whom  it  was  prompted,  and  dis- 
missed. The  attorney  in  the  cause  was  his  attorney, 
and  the  consent  given  to  the  dismission  of  the  case 
and  to  the  judgment  for  costs  may  be  fairly  referred 
to  him,  and  should  be  construed  as  his  consent. 

I  am  of  opinion  to  aflSrm  the  judgment. 

The    other  judges    concurred    in    the    opinion    of 

Judgment  affirmed. 
Vol.  XI. 
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gliclxtnond. 

1S64.  Marklk's  admW  db  ah.  v.  Burgh's  adifi'r, 

April 


Term. 


April  24th. 

A  tlebt,  if  it  had  any  existence,  was  contracted  in  1819,  when 
the  debtor  lived  in  Virginia,  and  was  by  parol.  He  shortly 
afterwards  removed  from  the  state,  and  remained  out  of 
it  until  his  death  in  1820.  In  1840  a  proceeding  by  foreign 
attachment  was  instituted  to  recover  the  dfbt.  Hkld  : 
The  statute  of  limitations  is  a  good  defence  to  the  pro- 
ceeding. 

The  case  is  fully  stated  in  the  opinion  of  Judge 
Samuels. 

Baxter.^  for  the  appellants. 
Cooke^  for  the  appellee. 

Samuels,  J.  This  cause  is  brought  here  by  appeal 
from  a  decree  of  the  Circuit  superior  court  of  law  and 
chancery  for  Bedford  county,  in  a  suit  wherein  John 
Hancock,  administrator  of  Mary  Burch,  was  complain- 
ant, and  John  Markle,  Nicholas  Robertson,  adminis- 
trator of  Charles  Markle  deceased,  and  others,  were 
defendants.  The  suit  was  originally  brought,  in  the 
County  court  of  Bedford  county,  by  Mary  Burch,  in 
her  life  time,  and  afterwards  taken  to  the  said  Circuit 
court,  and,  on  the  death  of  complainant,  revived  in 
the  name  of  her  administrator.  The  subpoena  insti- 
tuting the  suit  issued  November  14th,  1820,  against 
John  Markle  and  John  Fizee,  with  an  endorsement 
thereon  in  these  words : 

"  Memo. — This  suit  is  against  John  Fizee,  to  recover 
of  him  money  due  to  the  other  defendants,  and  said 
John  Fizee  is  hereby  forbid  to  pay  away  or  out  of  his 
hands  the  sum  of  two  hundred  dollars,  if  so  much  he 
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owes  said  John  Markle,  until  the  final  decision  of  this 
suit,  or  until  the  order  of  Bedford  court. 

Wm.  Cook,  Plff'a  Atior 

Complainant's  bill  was  filed  May  14th,  1823  ;  and 
although  the  allegations  therein  are  somewhat  equivo- 
cal, yet  it  must  be  held  to  assert  that  John  Markle, 
the  absent  defendant,  was  indebted  to  complainant ; 
and  to  seek  to  apply  a  debt  alleged  to  be  due  from 
John  Fizee,  the  home  defendant,  to  said  absent  defen- 
dant, in  satisfaction  of  complainant's  demand.  The 
bill  alleged  that  complainant  Mary  Burch  was  tenant 
for  life  of  a  small  tract  of  land,  the  reversion  whereof 
belonged  to  Charles  Markle;  that  in  the  year  1818 
Charles  Markle  and  his  son,  John  Markle,  being  about 
to  remove  to  the  state  of  Missouri,  John  Markle,  who 
transacted  his  father's  business,  and  sold  his  property 
at  pleasure,  was  anxious  to  sell  said  tract  of  land,  but 
found  some  difficulty  in  selling  it  with  the  incum- 
brance of  complainant's  life  estate  thereon  ;  that  com- 
plainant was  induced  to  sell  and  convey  her  life  estate 
to  John  Fizee,  for  a  consideration  promised  to  her  by 
John  Markle.  Charles  Markle  is  named  as  defendant 
in  the  bill,  but  not  in  the  process ;  nor  is  there  any 
distinct  allegation  of  fact  which  could  subject  him  to 
any  demand  of  complainant.  From  the  want  of  pre- 
cision in  stating  the  terms  on  which  complainant  sold 
her  property,  it  is  doubtful  what  consideration  she  was 
to  receive.  It  is  clear  enough,  however,  that  whatever 
it  was,  it  was  to  be  paid  by  John  Markle.  It  is  not 
alleged  that  Charles  Markle  made  any  contract  what- 
ever in  regard  to  the  purchase  of  complainant's  life 
estate.  It  appears  clearly,  moreover,  that  Fizee's  bonds 
for  the  price  of  the  land  were  made  payable  to  John 
Markle ;  and  that  the  money  due  on  these  bonds  was 
the  subject  ^attached  in  this  suit.  It  is  quite  probable, 
perhaps  certain,  upon  the  record  on  the  original  bill, 


1854. 
April 
Term. 

Markle'B 
adm'r 
&  ala. 

V. 

Barch'a 
adm'r. 
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1854. 
April 
Term. 


Markle'8 
adm'r 
A  alfl. 

V, 

Bnrch's 
adm'r. 


that  Charles  Markle  permitted  his  son  to  sell  the  re- 
version for  the  son's  own  benefit. 

Certain  proceedings  were  had  upon  the  original  bill 
np  to  the  August  term  of  the  County  court  in  1823, 
the  result  of  which  was,  that  one  William  R.  Porter, 
who  claimed  the  fund  attached,  was  permitted  to  re- 
ceive it,  upon  giving  bond  with  condition  to  comply 
with  any  future  order  or  decree  in  the  cause. 

No  step  whatever  appears  to  have  been  taken  in  the 
cause  from  October  1823  until  November  1840,  when 
leave  was  granted  to  complainant  to  amend  her  bill, 
making  new  parties. 

In  the  amended  bill  complainant  changes  the  ground 
taken  in  the  original  bill.  She  now  alleged  that  John 
Markle's  action  on  the  subject  of  the  purchase  was 
only  as  agent  for  Charles  Markle;  that  the  price  to  be 
paid  in  money  was  a  debt  due  from  Charles  Markle, 
and  accordingly  sought  to  subject  his  property  to  the 
payment  thereof  The  parol  evidence  taken  when  the 
cause  was  pending  on  the  original  bill  was  strong  to 
show  that  John  Markle  was  the  debtor ;  the  evidence 
of  the  same  witnesses,  taken  pending  the  amended 
bill,  tends  to  show  that  Charles  Markle  was  the  debtor; 
the  evidence  in  writing,  to  wit,  John  Markle's  stipula- 
tion to  pay,  Charles  Markle's  deed,  the  bonds  of  Fizee 
executed  to  John  Markle,  shows,  satisfactorily,  that 
John  Markle  was  dealing  with  complainant  on  his  own 
account,  and  that  the  purchase  money  for  the  life 
estate  was  due  from  him  to  complainant,  as  alleged  in 
the  original  bill.  The  decree  subjected  Charles  Mar- 
kle's estate  to  complainant's  debt ;  and  from  this  decree 
this  appeal  is  taken. 

After  an  acquiescence  of  seventeen  years  in  the  alle- 
gations of  the  original  bill,  sustained  by  the  written 
evidence,  it  would  require  much  stronger  evidence 
than  complainant  offered  to  sustain  her  amended  bill, 
especially  after  Charles  Markle's  death. 
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If  the  complainant  had  established  a  debt  against 
Charles  Markle,  it  must  have  originated  in  1819,  when 
the  deed  to  Fizee  was  executed,  and  when  Charles 
Markle  was  in  Virginia.*  The  first  attempt  to  subject 
Charles  Markle's  estate  was  made  in  1840 ;  and  the 
defendants  rely  upon  the  statute  of  limitations.  There 
is  nothing  in  the  pleadings  or  proofs  to  prevent  the 
operation  of  the  statute,  if  the  debt  ever  existed.  In 
Wilkinson,  dkc.^  v.  Hollowayj  7  Leigh  277,  four  of  the 
five  judges  who  decided  that  case  held  that  the  debt 
due  to  the  attaching  creditors  was  a  bond  debt,  and 
that  therefore  the  statute  was  no  bar  to  the  recovery. 
The  debt  in  this  case,  if  any,  is  upon  simple  contract 
merely. 

I  am  of  opinion  to  reverse  the  decree  and  dismiss 
the  bill,  with  costs  of  both  courts  to  the  appellants. 


1S64. 
April 
Term. 


Markle's 
adm'r 
&.  als. 

V. 

Burch's 
adm*r. 


The   other    judges    concurred    in    the    opinion    of 
Samuels,  J. 

Decree  reversed. 

*Note  by  Reporter,— Ch&r\ea  Markle  removed  to  Missouri  a  short 
time  after  the  contract  was  made,  and  remained  there  until  his 
death  in  1826. 
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glijcfemottd. 

Braxton,  adirCr^  <j&<?.,  v,  Harrison's  ex^ors, 

April  May  Ut. 

erro.  ^  ^^^  administrator  of  G,  assigns  the  bond  of  T  to  the  executors 
of  H,  in  discharge  of  a  debt  due  from  G  to  H.  The  exe- 
cutors of  H  sue  T,  and  recover  a  judgment  upon  the  bond ; 
and  he  thereupon  enjoins  it  on  the  ground  that  G  was  in- 
debted to  him  for  a  legacy  left  by  R,  of  whom  G  had  been 
executor:  And  this  injunction  is  afterwards  perpetuated- 
Held  :  That  the  executors  of  H  are  entitled  to  be  substi- 
tuted to  the  rights  of  T  against  G's  estate,  and  are  not 
confined  to  their  remedy  upon  the  assignment  of  W. 

2.  In  this  injunction  suit  the  executors  of  H  and  W,  and  the  ad- 

ministrator de  honia  iwn  of  G,  are  parties,  and  they  con- 
sent to  the  decree  perpetuating  the  injunction ;  and  also 
to  a  decree  directing  the  executor  of  W,  and  the  adminis- 
trator de  bonis  noriy  to  settle  their  accounts  of  administra- 
tion upon  G's  estate.     Held  : 

1.  That  it  is  a  case  in  which  there  may  be  a  decree  be- 

tween codefendants  in  favor  of  the  executors  of 
H  against  G's  estate. 

2.  That  to  ascertain  wliether  there   were  assets  of  G's 

estate  to  pay  the  debt,  the  court  might  direct  the 
accounts. 

3.  If  the  propriety  of  a  decree  against  the  assets  of  G's 

estate  was  otherwise  doubtful,  the  consent  of  the 
representatives  of  W  and  G  clearly  authorized  it 

3.  Though  upon  a  hearing  it  might  have  been  improper  to  per- 

petuate the  injunction,  yet  the  administrator  de  bonis  nan 
of  G  having  consented  to  the  decree,  and  all  the  parties 
appearing  to  have  acted  in  good  faith,  the  executors  of  H 
are  not  thereby  deprived  of  their  remedy  over  against  G's 
estate  in  the  hands  of  a  subsequent  administrator  de  bonis 
7wn  of  G. 

4.  Ten  years  after  the  perpetuation  of  the  injunction,  the  second 

administrator  de  bonis  non  of  G  entered  into  an  agreement 
under  seal,  with  the  executors  of  H,  to  pay  the  debt  out 
of  the  assets  of  G's  estate,  when  they  should  be  received; 
and  the  executors  agreed  to  wait  with  him  twelvemonths, 
and  to  release  their  costs  in  the  injunction  suit,  and  dis- 
miss it  as  far  as  they  were  concerned.  But  the  adminis- 
trator was  not  to  be  bound  personally  ;  and  the  executors 
were  at  liberty,  if  the  money  was  not  paid  at  the  end  of 
the  year,  to  cancel  the  agreement,  and  proceed  to  enforce 
any  of  their  existing  legal  remedies.  The  administrator 
did  not  collect  assets  within  the  year;  and  the  executors 
afterwards  sued  upon  this  agreement.    Held  : 
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1.  That  though  the  right  of  the  executors  of  H  to  pro- 

ceed against  G's  estate  accrued  when  the  injunc- 
tion was  perpetuated,  yet  the  pendency  of  the 
injunction  suit,  carried  on  for  their  benefit,  pre- 
vented the  running  of  the  statute  of  limitations 
against  them. 

2.  That  although  it  is  generally  true,  that  an  executor 

or  administrator  cannot  create  a  new  cause  of 
action  against  the  estate,  yet  he  may  make  a  t'alid 
promise  to  pay  a  debt  not  barred  by  the  statute 
of  limitations,  out  of  the  assets  of  the  estate,  upon 
which  a  suit  may  be  maintained. 

3.  That  there  was  a  sufficient  consideration  in  this  case 

to  sustain  the  agreement  made  by  the  adminis- 
trator de  bonis  non  of  G  ;  and  suit  could  be  main- 
tained upon  it  by  the  executors  of  H  against  the 
administrator  for  satisfaction  out  of  the  assets. 

4.  That  it  was  proper  to  sue  in  equity  to  have  an  account 

of  or  marshaling  of  assets ;  and  this  especially  as, 
the  agreement  being  under  seal,  it  was  doubtful 
whether  an  action  at  law  could  be  maintained 
upon  it. 

The  following  statement  of  the  case  is  made  by 
Judge  Moncure : 

In  1810,  Benjamin  Harrison  being  a  creditor  to  a 
large  amount  of  the  estate  of  Philip  L.  Grymes,  Robert 
West,  the  administrator  of  Grymes,  paid  the  debt  by 
an  assignment  of  bonds  taken  at  the  sale  of  the  per- 
sonal estate ;  and  in  the  settlement  of  the  administra- 
tion account  the  estate  was  credited  with  the  amount 
of  the  bonds,  and  debited  with  the  amount  of  the 
debt.  Among  the  bonds  assigned  was  one  of  Morgan 
Tomkies.  In  due  time  after  this  bond  became  due,  in 
October  1810,  Harrison's  executors  brought  suit  upon 
it,  and  obtained  judgment  in  October  1812.  A  forth- 
coming bond  was  given,  on  which  judgment  was  ob- 
tained in  May  1813.  In  October  following  Tomkies 
enjoined  the  judgment  in  the  Superior  court  of  chan- 
cery at  Williamsburg ;  stating  in  his  bill,  that  as 
administrator  of  Catharine  Wyatt  and  guardian  of  her 
only  child,  he  had  become  entitled  to  a  legacy  of  three 


1854. 
April 
Term. 


BraxtoD, 
adm'r,  &c. 


Harrison's 
ex'ors. 
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1854.  hundred  pounds,  given  to  her  by  her  father,  John  Ko- 

Terra.  binson,  of  whom  Grymes  was  executor ;  that  no  part 

Braxton,  of  the   legacy    had    been    paid,    though  considerable 

V.'  estate  of  Kobinson  had  come  to  the  hands  of  Grymes. 

Uarrison'e 

ex'ors.  That  he  (Tomkies)  had  instituted  a  suit,  which  was 
then  pending  in  said  court,  for  the  recovery  of  the 
legacy.  That  he  had  been  induced  to  become  a  pur- 
chaser at  the  sale  of  Grymes'  estate,  and  to  become 
bound  for  the  purchases  of  his  ward  at  the  sale,  by 
the  promise  of  West  not  to  transfer  the  bond  until  the 
claim  for  the  legacy  should  be  ascertained ;  and  by  an 
understanding  with  him  that  the  amount  of  the  bond, 
or  so  much  of  it  as  might  be  necessary,  should  be  set 
off  against  the  legacy,  or  the  balance  which  might  be 
ascertained  in  the  said  suit  to  be  due  thereon ;  and 
that  West,  in  violation  of  his  said  promise  and  agree- 
ment, had  assigned  the  bond  to  Harrison's  executors, 
who  had  recovered  judgment  and  sued  out  execution 
thereon  :  and  praying  for  an  injunction  of  the  judg- 
ment until  the  report  of  the  commissioner  in  the  suit 
brought  for  the  recovery  of  the  legacy  as  aforesaid, 
and  for  general  relief.  Harrison's  executors  and  West, 
administrator  of  Grymes,  were  made  defendants.  In 
April  1814  Harrison's  executors  filed  their  answer, 
stating  that  their  testator  was  a  creditor  by  bond  of 
Grymes  for  a  considerable  amount ;  that  one  of  them 
attended  the  sale  for  the  purpose  of  obtaining  pay- 
ment;  that  the  negroes  were  sold  on  credit,  and  no- 
thing better  could  be  done  than  to  receive  bonds  exe- 
cuted by  purchasers  at  the  sale  to  the  amount  of 
the  debt;  and  that  he  accordingly  received,  by  assign- 
ment from  West,  administrator  as  aforesaid,  several 
bonds,  among  which  was  that  of  Tomkies.  They  pro- 
fess ignorance  of  the  facts  stated  in  the  bill  on  which 
the  complainant's  claim  to  relief  was  founded.  In 
June  following,  West,  administrator  of  Grymes,  filed 
his  answer,  positively  denying  all  the  grounds  of  equity 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA. 


33 


contained  in  the  bill,  and  expressing  a  belief  that 
nothing  was  due  on  account  of  the  legacy.  In  Octo- 
ber following,  a  motion  was  made  to  dissolve  the  in- 
junction. But  the  court  overruled  the  motion,  and 
ordered  that  unless  the  parties  were  satisfied  with  a 
certain  report  mentioned  in  the  order,  and  would  con- 
sent to  a  copy  of  that  report  being  evidence  in  the 
case,  subject  to  exceptions,  a  commissioner  should  take 
an  account  of  Grymes'  administration  of  Robinson's 
estate,  and  ascertain  the  balance  due  on  the  said 
legacy,  and  make  report  to  the  court.  In  September 
1815  the  death  of  the  plaintiff  Tomkies  was  sug- 
gested, and  a  scire  facias  awarded  to  revive  the  suit  in 
the  name  of  his  executor.  •  In  June  1818  the  suit  was 
revived  by  consent  in  the  name  of  Robins,  administra- 
tor of  the  plaintiff,  against  George  West,  executor  of 
Robert  West,  who  was  administrator  of  Grymes,  who 
was  executor  of  Robinson,  and  George  Healy,  adminis- 
trator of  Grymes;  and  thereupon  the  cause  coming 
on  by  consent  to  be  heard  on  the  bill,  answersj  exhi- 
bits and  depositions,  the  defendants  consenting  that  a 
copy  of  the  accounts  filed  in  the  case  of  Chowning 
cfe  wife  V.  Westj  adni*r  of  Grymes^  settling  the  trans- 
actions of  Grymes  on  the  estate  of  Robinson,  might 
be  taken  as  the  account  in  the  case,  the  court,  on 
consideration  thereof,  and  with  the  consent  of  the  par- 
ties, perpetuated  the  injunction  ;  and,  with  the  like 
consent,  decreed  that  the  defendant  George  West 
should  settle  the  administration  account  of  his  intes- 
tate on  the  estate  of  Grymes,  and  the  defendant  Healy 
should  settle  his  administration  account  on  the  same 
estate,  before  a  commissioner  of  the  court,  who  was 
directed  to  state,  settle  and  report  the  same.  Sundry 
proceedings  were  afterwards  had  without  effect,  to 
'  compel  George  West  to  settle  the  account  directed  to 
be  settled  by  him  as  aforesaid.  From  a  report  filed  in 
the  case  it  appears  that  his  reason  for  failing  to  do  so 
Vol.  XI. — 5 


1864. 

.  AprU 

Terra. 

Braxton, 
adm'r,  Ac 

V. 

UsrHson'» 
ex'ors. 
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1864.       WHS,  that  the  vouchers  relative  to  Robert  West's  ad- 
Term,      ministration  of  Grymes'  estate  were  in  the  hands  of 


Braxton.     Commissioner  Ladd  for  a  settlement  of  the  account  in 
V'   ^    another  case,  and  could  not  be  given  up  until   he  had 

.Hariisoo'B  ,  t        t    i      -•  -i-rkf»     i 

eiore.  reported  on  them.  In  July  lb23  the  suit  was  trans- 
ferred to  the  Superior  court  of  chancery  for  the  Rich- 
mond district.  In  April  1827,  George  West  being 
dead,  and  Healy  no  longer  administrator  of  Grymes,  a 
scire  facias  was  awarded  to  revive  the  suit  against 
Price  Perkins,  administrator  de  io7iis  non  of  Robert 
West,  and  Carter  Braxton,  administrator  de  bonis  non 
of  Grymes. 

In  this  state  of  the  case  of  Tomkies  v.  West^  an 
agreement  of  compromise  was  entered  into  between 
John  F.  May,  acting  for  the  surviving  executor  of 
Harrison,  and  Braxton.  Mr.  May,  it  seems,  had  been 
retained  by  Harrison's  executor  to  prosecute  the  suit 
after  its  removal  to  Richmond  ;  and  in  December  1826 
wrote  a  letter  to  Braxton,  stating  his  views  of  the 
case,  and  of  the  liability  both  of  West's  and  Grymes' 
estates  to  Harrison,  and  proposing,  as  Harrison's  ex- 
ecutor was  old  and  averse  to  trouble  and  litigation, 
that  bond  with  security  should  be  given  for  the  pay- 
ment of  the  debt  at  some  future  time,  when  it  might 
be  expected  that  it  could  in  a  legal  course  be  reco- 
vered. This  letter  commenced  a  negotiation  which 
terminated  in  the  agreement  aforesaid,  bearing  date 
the  31st  of  January  1828.  That  agreement,  which  is 
under  the  hands  and  seals  of  the  parties,  states  that 
they  had  compromised  the  matters  in  difference  be- 
tween Grymes'  administrator  and  Harrison's  executor 
in  the  suit  of  Tomkies  v.  West^  in  which  they  were 
both  parties ;  by  which  compromise  it  was  agreed  that 
Braxton,  or  his  successor,  should  pay  to  Harrison's 
executor  the  amount  of  the  original  judgment  against 
Tomkies  on  his  bond  assigned  to  Harrison's  executors 
as  aforesaid,  out  of  the  assets  of  Grymes,  so  soon  as 
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Braxton  should  have  a  suflSciency  to  pay  the  same  in  i864. 

his  hands;    that   he  should  have  twelve   months  in  Term, 

which  to  make  such  payment;  that,  upon  its  being  Braxton, 

made,  George  E.  and  William  B.  Harrison,  legatees  of  /' 

Harrison's 

Benjamin  Harrison,  would  execute  a  bond  with  good  ©x'om. 
security,  to  refund  to  Braxton  the  amount  so  paid, 
provided  any  debt  of  superior  dignity  should  be  legally 
established  against  Grymes'  estate,  and  there  should 
not  be  assets  sufficient  for  the  payment  thereof;  that 
after  such  payment  Harrison's  executor  would  re- 
nounce all  costs  of  the  suit  of  Tomkies  v.  West^  and 
give  a  discharge  for  the  same,  and,  as  far  as  he  was 
concerned  in  the  suit,  enter  a  dismissal  thereof;  that 
if  the  said  debt  should  not  be  fully  paid  at  the  termi- 
nation of  the  stipulated  period,  Harrison's  executor 
should  be  at  liberty  to  resort  to  any  legal  means  for 
the  recovery  thereof;  and  that  nothing  contained  in 
the  agreement  should  be  construed  to  bind  Braxton 
in  any  other  capacity  than  that  of  representative  of 
Grymes.  At  the  foot  of  the  agreement  is  a  memo- 
randum signed  by  Braxton,  by  which  it  was  further 
agreed  that  if  Harrison's  executor  should  at  the  end  of 
six  months  see  fit  to  cancel  the  agreement,  he  might 
do  so  upon  requiring  Braxton  to  cancel  the  duplicate 
thereof  in  his  possession. 

In  November  1828  Braxton  wrote  a  letter  to 
George  E.  Harrison,  in  answer  to  one  received  from 
him,  in  which  letter  this  language  is  used  :  "  In  an- 
swer, I  have  to  remark  that  the  arrangement  made 
between  Mr.  May  and  myself,  relative  to  the  debt  due 
from  Mr.  Grymes'  estate  to  your  father,  was  done  with 
the  intent  to  end  a  perplexed  and  disagreeable  law 
suit.  On  my  part,  as  the  present  representative  of 
Mr.  Grymes,  I  was  fully  convinced  of  the  justness  of 
the  claim,  and  wished  for  no  other  litigation.  At  the 
time  this  arrangement  was  entered  into,  I  expected  to 
obtain  an  immediate  decree  in  favor  of  Mr.  Grymes' 
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1854.  estate  asrainst  one  of  the  former  administrators  for  a 

AnHl 

Term.  Considerable  amount.     Under  this  expectation,  I  only 


Braxton.  Wanted  time  to  enable  me  to  realize  the  money  arising 
a  m^,  c.  ly^j^j  ^j^^^  claim."  The  writer  then  states  that  his  ex- 
ex'ore.  pcctation  had  been  disappointed  ;  and  after  referring 
to  other  sources  of  payment,  including  Mr.  Grymes' 
land,  which  he  says  he  would  sell  and  pay  the  debt  if 
he  could,  he  uses  this  language :  "  Had  the  decree 
been  obtained  4n  January  last,  you  should  have  had 
the  money  before  this.  Whenever  the  money  is  made, 
the  debt  to  your  father's  estate  shall  be  forthwith 
settled." 

In  October  1829  Braxton  wrote  another  letter  to 
Harrison,  in  which  this  language  is  used  :  "  I  expect  a 
decree  at  the  next  chancery  term  for  the  Richmond 
district,  against  the  preceding  administrator  on  Mr. 
Grymes'  estate,  and  his  securities,  who  are  very  ample, 
for  a  very  large  amount,  between  sixteen  and  seven- 
teen thousand  dollars.  There  are  other  very  large 
claims  due  the  estate  of  Mr.  Grymes;  but  these  are 
the  first  that  I  expect  will  be  tangible.  Now,  out  of 
the  first  money  collected  you  will  be  wholly,  or  for 
the  greater  part  of  your  claim,  satisfied." — "  The  com- 
promise between  Judge  May  and  myself  terminated  a 
source  of  litigation  that  would  have  consumed  as 
much  time  and  expense  as  any  one  with  which  I  have 
become  acquainted,  considering  the  number  and  dis- 
tance of  the  various  parties.  That  compromise  bound 
the  parties  to  settle  on  specified  terms,  and  if  they  did 
not  do  so  in  twelve  months,  then  the  representatives 
of  your  father's  estate  were  to  be  at  liberty  to  pursue 
their  original  remedy.  Now,  I  hardly  imagine  that  it 
would  possibly  be  expected  a  suit  of  the  complex  na- 
ture of  the  one  that  the  compromise  ended  could  be 
matured  sooner  than  the  expectations  I  have  men- 
tioned will  be  realized.  I  hope,  however,  your  neces- 
sities may  not  press  you  before  payment  can  be  made. 
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The  personal  estate  of  Mr.   G.  in  my  hands  is  very       isw. 
inconsiderable.     If  a  judgment  was  now  had,  before      Term, 
satisfaction  of  it  could  be  obtained  it  would  be  neces-    Braxton, 
sary  to  bring  a  suit  to  subject  the  lands  of  Mr.  G."         *  V* 

Braxton  having  failed  to  pay  the  debt  to  Harrison's  ex'ors. 
executor,  the  latter,  in  April  1833,  in  conjunction  with 
George  E.  and  William  B.  Harrison,  sons  and  distri- 
butees of  Benjamin  Harrison,  filed  their  bill  in  the 
Circuit  court  of  Middlesex,  for  the  purpose  of  enforc- 
ing the  execution  of  the  agreement  aforesaid  ;  setting 
out  the  material  facts  in  relation  to  the  agreement,  and 
the  debt  for  the  payment  of  which  it  was  entered  into  ; 
charging  that  personal  estate  of  Grymes  to  a  conside- 
rable amount  had  come  to  the  hands  of  Braxton  as  his 
administrator;  that  a  large  amount  of  real  estate  was 
then  held  by  Braxton  and  wife  in  her  right  as  sole  heir 
and  devisee  of  Grymes  ;  that  the  estate  of  Grymes, 
both  real  and  personal,  was  bound  for  the  payment  of 
the  said  debt,  of  which  no  part  had  been  paid,  and 
that  the  said  George  and  William  B.  Harrison  were 
then  entitled  to  the  whole  of  the  said  debt  by  the  con- 
sent of  Harrison's  executor ;  making  Braxton,  admi- 
nistrator de  bonis  7ion  with  the  will  annexed  of  Grymes, 
and  Braxton  and  wife,  defendants  to  the  bill ;  and 
praying  for  suitable  relief.  The  agreement  and  said 
two  letters  of  Braxton  were  filed  as  exhibits.  And  a 
bond  was  executed  by  the  said  George  E.  and  William 
B.  Harrison  and  a  surety,  in  the  terms  prescribed  by 
the  agreement,  and  filed  with  the  bill. 

In  July  1833  Braxton  as  administrator,  and  also  for 
himself  and  wife,  filed  an  answer.  He  sets  out  the 
substance  of  the  letter  received  by  him  from  Mr.  May 
in  December  1826 ;  says  that  at  no  time  prior  to  the 
agreement  had  he  ever  examined  the  suit  of  Tomkies 
V.  Westj  nor  did  he  at  the  time  of  the  agreement  have 
any  knowledge  of  that  suit  derived  from  any  other 
source  than  the  letter  ;  and  that,  entertaining  no  doubt 
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1854.       that  the  facts  of  the  case  were  truly  stated  by  Mr. 

Term.  May,  and  that  his  opinion  as  to  the  law  arising  on  the 
Braxton,     facts  was  souud  and  correct,  he  consented  to  execute, 

V*   ^    and  did  execute,  the  agreement.     He  says  that  accord- 

ex'ore.  ing  to  his  understanding  of  the  agreement,  if  the  debt 
should  not  be  paid  in  twelve  months  from  its  date, 
Harrison's  executor  was  to  be  at  liberty  to  resort  to 
any  legal  means  for  the  recovery  of  the  debt  which  he 
might  have  used  if  the  agreement  had  never  been 
made  :  in  other  words,  might  go  on  with  the  suit  of 
Tomkies  v.  West,  And  he  insists,  that  without  any 
further  enquiry  this  suit  ought  to  be  dismissed,  and  the 
plaintiffs  turned  over  to  that  suit  for  any  relief  to 
which  they  might  be  entitled.  But  if  that  course 
should  not  be  taken,  he  says  the  .court  will  have  to 
determine  how  far  he  was  bound,  anterior  to  the 
agreement,  as  the  representative  of  Grymes'  estate  : 
in  other  words,  whether  the  plaintiffs  have  any  equita- 
ble claim  against  that  estate.  He  theti  sets  out  the 
facts  in  regard  to  the  assignment  of  Tomkies'  bond, 
the  proceedings  at  law  upon  it,  and  the  proceedings  in 
the  injunction  suit ;  and  insists  that  when  Harrison's 
executors  delivered  up  to  West,  as  administrator  of 
Grymes,  the  evidence  of  debt  which  they  held,  and 
gave  a  receipt  in  full  for  the  debt,  the  estate  of  Grymes 
became  entirely  exonerated.  The  claim  henceforth 
was  a  claim  on  the  bond  against  the  obligors;  or,  if  it 
could  not  be  collected  of  them  by  due  diligence,  on  the 
contract  of  assignment  against  West  individually,  and 
not  as  administrator  of  Grymes,  as  no  administrator 
can  make  any  new  contract  binding  upon  his  dece- 
dent's estate.  He  further  insists  that  it  is  manifest 
from  the  record  in  the  suit  of  Tomkies  v.  Westy  that 
the  injunction  never  would  have  been  perpetuated  if 
the  executors  of  Harrison  had  not  consented  to  it.  He 
then  says  that  since  March  1830  he  has  discovered 
most  material  testimony  in  the  record  of  a  suit  in  the 
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County  court  of  Middlesex,  in  which  Wyatt  and  wife       ih54. 
were  plaintiffs,  and  Grymes,  executor  of  Robinson,  de-       >>»•»«. 


fendant,  commenced  in  1797,  and  abated  by  the  death     Draxton. 
of  Grymes  in  1805;  which  suit   was  brought  for   the         v.' 

1     .  1    I        rrt         T  •        •         Harrison's 

recovery  of  the  same  legacy  claimed  by  Tomkies  in  exor». 
the  injunction  suit.  The  tendency  of  that  testimony 
is^  to  show  that  Wyatt  had  given  Philip  Samson  an 
order  on  Grymes  for  the  legacy,  and  that  Samson  had 
received  the  amount  of  it,  in  whole  or  in  part.  Other 
matters  are  stated  in  the  answer,  but  need  not  be  here 
further  referred  to.  The  letter  of  May  to  Braxton  was 
filed  as  an  exhibit. 

In  July  1846  the  deposition  of  May  was  returned 
and  filed  by  the  plaintiffs.  He  makes  the  following, 
among  other  statements  :  "  There  had  been  some  com- 
munications, perhaps  verbal  as  well  as  written,  be- 
tween Mr.  Braxton  and  myself;  and  some  time  after 
them  Mr.  B.  met  me  in  this  city,  and  we  examined  to- 
gether the  chancery  papers  in  the  old  suit  of  Tomkies 
v.  West^  and  finally  entered  into  the  agreement  mani- 
fested by  that  paper.  I  recollect  the  circumstances  of 
our  having  the  papers  before  us,  becau^  at  that  time 
I  discovered  first,  according  to  my  present  recollec- 
tion, that  the  decree  perpetuating  the  injunction  pur- 
ported to  have  been  made  by  the  consent  of  Harrison's 
executors  as  well  as  Grymes'  executor,  which  Mr. 
Braxton  and  mjself  both  concluded  to  have  been  a 
mistake  in  the  draft  of  the  note  for  a  decree." — "  The 
papers  in  that  suit  were  certainly  before  us  at  the  time 
that  agreement  was  entered  into,  and  the  subject  of 
the  consent  order  was  then  mentioned  in  our  conver- 
sation, and  my  recollection  is  that  Mr.  Braxton  and 
myself  examined  the  papers  on  at  least  two  different 
days  during  his  then  visit  to  Richmond  before  wo 
entered  into  the  agreement." 

In  June  1847,  the  cause  coming  on  to  be  heard  in 
the  Superior  court  of  chancery  for  the  Richmond  cir- 
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1854.  cuit,  (to  which  it  had  been  transferred,)  on  the  bill. 
Term.  ctc,  and  upon  the  original  record  of  the  case  of  Tom- 
Braxton.  ^^<''<  V.  Wcut^  pending  in  the  same  court,  including  the 
rcrord  of  tlie  case  of  Wyatt  cfe  wife  v.  Robinson  s  t.vor, 
tiled  therein  as  an  exhibit  on  the  28th  of  January  1831, 
the  court  was  of  opinion,  and  decided,  that  the  estate 
of  Gryines  was  justly  indebted  to  the  estate  of  Harri- 
son in  the  sum  of  one  thousand  and  seventy-seven  dol- 
lars and  twenty  cents,  with  interest  from  the  11th  of 
Octoi)er  1810  till  paid,  and  nine  dollars  and  fifty-one 
cents  costs,  according  to  the  stipulations  of  the  agree- 
ment aforesaid.  But  as  no  decree  could  be  rendered 
for  the  payment  of  the  money  without  a  settlement  of 
the  accounts  of  Braxton  as  administrator  of  Grvmes, 
the  court  decreed,  that  unless  the  defendant  Braxton 
should  admit  assets  in  his  hands  of  the  estate  of 
Grymes  sufficient  to  satisfy  the  said  claim,  then  the 
said  defendant  should  render,  before  one  of  the  com- 
missioners of  the  court,  an  account  of  his  administra- 
tion of  the  said  estate.  And  the  said  commissioner 
was  directed  to  ascertain  and  report  to  the  court  what 
real  estate  ai^d  its  value  was  left  by  Grymes  at  his 
death  and  passed  to  his  heirs  or  devisees. 

Iiohln807iy  for  the  appellant : 

It  is  ])robable  that  Harrison  was  a  creditor  of  Philip 
L.  Grymes.  This  debt  West,  the  administrator  of 
Grymes,  paid,  took  a  receipt  for  the  payment,  and  has 
received  a  credit  for  it  in  his  administration  of  Grymes' 
estate.  The  debt  was  then  discharged  ;  and  if  any 
liability  exists  on  that  account,  it  must  arise  out  of  a 
new  contract.  This  debt  of  Harrison  was  paid  in  part 
by  the  assignment  by  West  to  Harrison's  executors  of 
the  bond  of  Tomkies ;  and  any  existing  liability  to 
Harrison's  executors  must  arise  out  of  that  assignment. 
If  Harrison's  executors  used  due  diligence  to  recover 
the   money  from  Tomkies  and  failed,  then  West  was 
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liable  on  his  assignment.    Harrison's  executors  did  sue       ism 
Tomkies,  and  obtain  a  judgment  against  him,  which      Term, 

he  then  enjoined  on  the  ground  that  as  administrator  Braxton. 

of  Wjatt  he  held  a  claim  against  Grymes'  estate.    To  *  V' 

,  .  .     XT         .  *  1    TTT  •  Harrl8on> 

this  suit  Harrison  s  executors  and  West  were  parties;  eron. 
and  the  injunction  was  perpetuated  by  their  consent. 
This  result,  it  is  most  obvious  from  an  inspection  of 
the  record,  could  not  have  occurred  but  by  the  consent 
of  Harrison's  executors ;  and  therefore  they  might 
have  obtained  their  money  from  Tomkies.  And  if 
West's  consent  bound  him,  still  Grymes'  estate  should 
not  have  been  subjected  ;  and  as  West  was  only  liable 
as  assignor,  the  action  against  him  was  barred  in  five 
years,  and  in  fact  no  action  was  ever  instituted  against 
him.  Nor  could  the  decree  for  an  account  in  that 
cause  have  the  effect  to  prevent  the  bar  of  the  statute  ; 
because  there  could  be  no  decree  upon  that  bill  be- 
tween codefendants.  2  Rob.  Pr.  397-8 ;  Yerhy  v. 
Grigshy^  9  Leigh  387  ;  Crawford  v.  McDaniel^  1  Rob. 
R.  448 ;  Eccleston  v.  Lord  Skelmersdale^  1  Beav.  R. 
396,  17  Eng.  Ch.  R.  396  ;  Goodwin  v.  Clewley,  2  Beav. 
R.  30, 17  Eng.  Ch.  R.  30. 

When  the  decree  perpetuating  the  injunction  was 
made,  Harrison's  executors  should  have  been  left  to 
their  action  on  the  assignment.  This  right  of  action 
arose  in  1818,  more  than  nine  years  before  the  suit  was 
revived  against  Braxton  as  representative  of  Grymes; 
and  it  was  then  irregularly  revived,  because  in  fact 
there  was  no  case  to  revive.  Tomkies  had  obtained 
all  he  asked,  and  he  could  not  amend  a  bill  to  s€t  up 
a  claim  of  Harrison's  executors  against  Grymes'  estate. 

Such  was  the  condition  of  things  as  to  Braxton  and 
Grymes'  estate  when  May  wrote  his  letter  to  Braxton  ; 
a  letter  which,  whatever  was  the  purpose  of  the 
writer,  did  mislead  Braxton  ;  and  he  was  misled  when 
he  executed  the  agreement,  as  is  plainly  shown  both 
on  the  face  of  the  agreement  and  the  letters  filed.   We 
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1854.       do  not  insist  that  the  action  of  May  was  fraudulent ; 
Terra,      but  parties  coming  into  equity  tor  relief,  the  court 


Braxton.     Hiust  apply  to  them  the  principles  applicable  to  other 
V.'        cases  of  the  specific  execution  of  contract.      For  these 

Harrison's  -rk    i      -r^ 

exors.  principles  the  court  is  referred  to  2  Rob.  rr.  169, 170  ; 
1  Story's  Equ.  Jur.,  §  750.  Certainly  equity  will  not 
execute  an  agreement  where  there  is  neither  a  meri- 
torious or  valuable  consideration  ;  nor  will  it  even  aid 
a  defective  conveyance.  Darlington  v.  McCoole^  1 
Leigh  36.  Here,  though  this  agreement  is  called  a 
compromise,  yet  it  is  all  on  one  side,  and  is  without 
consideration.  The  whole  amount  of  the  claim  of 
Harrison's  executors  is  their  judgment  against  Tom- 
kies,  and  that  is  to  be  paid  in  full.  As  to  the  costs, 
they  were  not  coming  to  Harrison's  executors,  but  to 
Tomkies,  and  the  executors  had  no  control  over  them. 
But  moreo%^er,  the  agreement  expresses  on  its  face,  that 
Braxton  did  not  bind  himself  further  than  he  was 
bound  before.  Is  this,  then,  a  contract  which  a  court 
of  equity  will  enforce  ?  There  must  be  mutuality  in 
the  contract,  and  for  that  reason  the  contracts  of  in- 
fants will  not  be  enforced  even  at  their  suit.  Flight 
V.  Bolland^  3  Cond.  Eng.  Ch.  R.  675.  Does  anybbdy 
imagine  that  an  action  at  law  could  be  maint^iied 
against  Braxton  upon  this  agreement,  in  his  individual 
character?  And  if  not,  certainly  an  action  could  not 
be  maintained  upon  it  against  him  as  administrator. 
If  an  action  against  him  as  administrator  could  be 
maintained,  then  probably  there  might  be  a  bill  to 
enforce  it,  and  for  an  account  of  assets.  But  if  such 
an  action  cannot  be  maintained  upon  it,  then  there 
cannot  be  a  bill  in  equity  founded  upon  it. 

In  fact,  the  bill  in  tliis  case  is  not  based  upon  the 
agreement,  but  upon  the  case  as  it  existed  before  the 
agreement  was  made.  The  plaintiifs  claim  as  assignees 
and  upon  the  doctrine  of  subrogation.  The  first 
ground  cannot  be  good  against  Grymes'  estate  if  not 
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good  against  the  assignor  West :  And  we  have  already 
shown  that  the  statute  bars  the  claim  against  him. 
Then  as  to  the  right  of  subrogation.  The  bond  due 
to  Harrison  has  been  paid,  and  paid  out  of  Grymes' 
estate.  Whatever  right  exists  must  arise,  as  before 
said,  out  of  the  assignment.  When  that  right  is 
barred,  any  right  arising  out  of  it  must  be  at  an  end. 
But  if  Harrison's  executors  are  entitled  to  be  subro- 
gated to  West,  they  can  only  have  the  same  rights 
which  West  has  against  Grymes'  estate.  But  West 
has  no  such  right,  because  he  assented  to  the  decree 
perpetuating  the  injunction  ;  or  if  he  had  any,  cer- 
tainly he  was  only  entitled  to  a  credit  in  his  account 
of  administration  for  the  amount. 


ISM. 
April 
Term. 

Braxton, 
adm'r,  Ac. 

V. 

Harrison's 
ex'ors. 


Irving^  for  the  appellees  : 

I  take  it  to  be  clear  law,  that  where  a  bond  is  as- 
signed as  the  bond  in  this  case  was,  and  it  is  not  a 
valid  bond,  it  is  no  payment,  but  there  is  a  failure  of 
consideration,  and  the  assignee  has  a  right  to  come 
back  upon  his  debtor  upon  the  foot  of  his  original 
debt.  In  such  a  case  the  assignment  of  the  bond  is 
not  a  payment. 

There  is  nothing  in  the  record  of  Tomkiea  v.  Haxall 
which  shows  negligence  in  the  prosecution  of  the^ 
claim  by  Harrison's  executors  against  Tomkies.  The 
counsel  for  the  appellant  has  argued  the  cause  without 
reference  to  the  fact  that  Grymes'  administrator  was  a 
party  in  that  cause,  and  a  party  consenting  to  the  per- 
petuation of  the  injunction  in  that  cause.  And  it  can- 
not be  successfully  maintained,  that  when  the  assignor 
and  assignee  are  united  in  the  defence,  and  the  assignor 
assents  to  the  defeat  of  the  claim,  the  assignee  shall  be 
precluded  from  his  remedy  against  him.  But  in  fact 
there  was  no  proof  in  the  cause  which  would  have 
authorized  the  dissolution  of  the  injunction.  There 
was  proof  that  Wyatt's  legacy  due  from  Grymes  had 
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IW4.  been  assigned  to  Tomkies,  and  there  was  no  proof  that 

Term.  it  had  l>een  paid.     The  old  case  of  Tomkies  v.  Gryme^ 

BrHxton.  ^^'^t*  not  discovcrcd  for  twelve  years  after  the  consent 

'"v"^'    *^  decree.     There    is    no    proof  that    its    existence  was 

iiarrtton'ii  tt         •  i  i     • 

exoni.  kTJown  to  Hamson  s  executors;  and  it  was  not  even 
known  to  Braxton  when  he  filed  his  first  answer  in  the 
case  of  Tomkiea  v.  Haxall. 

But  it  is  insisted  that  the  statute  of  limitations  bars 
the  claim  of  Harrison's  executors;  and  this  because 
there  could  be  no  decree  between  codefendants  in 
Tovikies  against  Haxall.  The  authorities  cited  by 
the  counsel  on  the  other  side  are  against  him.  The 
whole  question  in  controversy  in  that  case  was,  whe- 
ther tlie  bond  of  Tomkies,  assigned  by  West  to  Harri- 
son's executors,  was  due.  In  this  question  the  interest 
of  Harrison's  executors  and  Grymes'  administrator  was 
the  same  ;  and  when  it  was  held  that  the  bond  was  not 
due,  everything  was  ascertained  which  was  necessary 
to  entitle  Harrison's  executors  to  a  decree  over  against 
(irpnes'  administrator. 

But  the  present  suit  is  upon  the  agreement  between 
May,  on  behalf  of  Harrison's  executors,  and  Braxton. 
This  agreement  is  under  seal,  and  relates  to  a  matter 
of  which  Braxton  was  fully  informed.  H',  therefore, 
the  case  of  TomkicH  v.  Haxall  is  at  an  end,  and  the 
claim  arising  out  of  it  is  barred  by  the  statute, 
Grymes'  estate  is  bound  by  this  new  agreement,  be- 
cause it  admits  the  debt  as  still  due.  But  it  is  said 
there  is  no  mutuality  in  the  contract.  Braxton  only 
bound  himself  to  pay  what  he  admitted  to  be  due  out 
<»f  the  assets  of  the  estate.  He  obtained  a  delay  of 
twelve  months,  which  he  deemed  of  material  advan- 
tage to  him,  and  was  discharged  from  the  costs  of  the 
suit ;  and  he  settled  a  protracted  controversy. 

It  is  is  argued  that  we  claim  through  West,  and  that 
he  is  not  entitled  to  recover  against  Grymes'  estate : 
And  this  is  the  vice  of  the  argument  on  the  other  side. 
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We  do  not  claim  through  West.  We  say  that  the 
bond  of  Tonikies  not  being  a  valid  debt,  the  assign- 
ment of  that  bond  to  Harrison's  executors  was  not  a 
payment;  but  that  so  much  of  our  original  debt  due 
by  bond,  is  a  still  subsisting  debt,  which  we  are  enti- 
tled to  have  paid  out  of  the  estate  of  Grymes,  the 
debtor. 


1864. 
April 
Term. 


Braxton, 
adm'r,  Ac. 

V. 

Harrison's 
ex 'org. 


Robinson^  for  the  appellant,  in  reply  : 

It  is  argued  by  the  counsel  for  the  appellees,  that 
the  debt  due  from  Grymes  to  Harrison  had  never  been 
paid.  It  has  been^taken  in  receipted  as  paid,  and  the 
administrator  of  Grymes  has  been  allowed  a  credit  for 
its  payment.  It  was  paid  in  part  by  Morgan  Tomkies' 
bond  ;  and  whatever  rights  the  plaintiffs  have  in  this 
case  must  arise  out  of  that  contract  of  assignment. 
They  may  have  taken  it  without  recourse,  and  in  that 
case  they  must  certainly  lose  it.  It  is,  therefore,  this 
contract  which  is  the  origin  of  their  rights.  It  may 
be  that  in  the  case  of  a  forged  bond  the  payment 
might  be  treated  as  a  nullity  ;  but  here  was  a  valid 
bond,  proved  to  be  so  by  the  judgment  upon  it. 
When,  then,  West  passed  this  bond  to  Harrison's  ex- 
ecutors, he  passed  to  them  value.  But  if  it  is  said  it 
was  a  forged  bond,  or  that  it  was  subject  to  setoff, 
then  this  is  to  be  proved.  Here  West  in  his  answer 
says  a  part  of  this  setoff,  and  he  believes  all  of  it,  had 
been  paid.  Then  is  it  enough  for  Harrison's  executors 
to  consent  to  the  decree,  and  to  use  it  to  prove  their 
claim  against  Grymes'  estate  ? 

If  any  question  of  law  is  settled,  it  is  settled  law 
that  Harrison's  executors  have  no  claim  upon  the 
foundation  of  the  original  debt.  Thacher  v.  Dinsmore^ 
5  Mass.  E.  299;  Bank  of  St.  Albans  v.  Gilliland,  23 
Wend.  R.  311  ;  Shore  v.  Shorey  22  Eng.  Ch.  E.  378.  If 
there  had  been  a  surety  in  the  original  bond,  could  his 
liability  be  revived  ?     This  subject  is  well  treated  in 
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18M.        Wueman  v.  Zyma7ij  7  Mass.  R.  286.  Then  when  West 
Term.      transferred   Tomkies'  bond  in  discharge  of   Grymes' 


Braxton,  debt,  the  remedy  of  Harrison's  executors  is  upon  his 
a  m^r,  Ac  undertaking,  whether  express  or  implied  upon  the 
exoni.  transfer.  In  a  transfer  of  a  forged  note  there  is  an 
implied  warranty  of  its  genuineness ;  but  there  is  no 
such  warranty  that  the  parties  are  solvent.  Edrminds 
V.  Digges^  1  Gratt.  359.  If,  therefore.  West  had  paid 
the  amount  in  bank  notes,  Harrison's  executors  would 
have  had  no  remedy  either  upon  the  original  bond  or 
the  notes.  And  in  Mays  v.  Callison^  6  Leigh  230,  it  is 
said  that  it  might  be  submitted  to  the  jury  whether 
upon  all  the  facts  there  was  a  warranty  that  the  bond 
had  not  been  paid  :  That  was  an  action  by  an  assignee 
against  his  assignor.  The  liabilities  of  an  assignor  are 
stated  in  Turneys  v.  Ilunt^  8  B.  Monr.  401.  In  all  such 
cases,  where  the  bond  assigned  is  a  valid  instrument, 
as  was  the  bond  in  this  case,  the  question  of  the  as- 
signor's liability  resolves  itself  into  a  question  of  due 
diligence  ;  and  upon  that  question  there  can  be  no 
doubt  in  this  case,  unless  the  injunction  concludes  it ; 
which  it  does  not.  McClung  v.  Arhuckle^  6  Munf.  315. 
It  is  clear  that  if  due  diligence  had  been  used  the  in- 
junction would  not  have  been  perpetuated  :  For  cer- 
tainly West  had  a  right  to  enforce  the  payment  by 
Tomkies  of  his  bond.  White  v.  Banister^  1  Wash.  166 ; 
PulliaTn  V.  Winston^  5  Leigh  324.  This  would  have 
been  the  case  if  West  had  sued  Tomkies  ;  and  the 
case  is  still  stronger  when  the  suit  is  by  an  assignee, 
as  no  equity  could  be  set  up  against  the  bond  unless 
there  had  been  notice  of  it  before  the  assignment. 
Here  there  was  no  such  equity  ;  for  West  denies  ex- 
pressly the  equity  set  up  in  the  bill ;  and  there  was  no 
proof  of  it  in  the  cause.  Then  it  was  the  fault  of 
Harrison's  executors  that  the  injunction  was  perpe- 
tuated ;  and  they  therefore  can  have  no  equity  to 
■compel  Grymes'  estate  to  pay  the  debt. 
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There  is  but  one  answer  to  this  argument :  That 
is,  that  Grymes  owed  Tomkies.  This  is  necessary  to 
their  recovery,  and  they  must  prove  it.  The  proofs 
we  think  ought  to  satisfy  the  court  that  Tomkies  had 
no  valid  claim  against  Grymes'  estate;  but  whether 
or  not  this  be  so,  Harrison's  executors  do  not  prove 
that  he  had.  They  attempt  to  obviate  this  objection 
by  the  concurrent  consent  of  West's  and  Grymes'  ad- 
ministrators. But  this  does  not  excuse  Harrison's  ex- 
ecutors, unless  they  show  that  Grymes'  estate  has  not 
been  injured  by  the  perpetuation  of  the  injunction. 

But  if  Harrison's  executors  had  a  right  to  recover 
from  Grymes'  estate  the  amount  of  Tomkies'  bond, 
that  recovery  was  to  be  had  either  in  tbe  suit  of  Tom- 
Tcies  V.  Haxall  or  by  a  new  action.  If  they  could  not 
recover  in  that  suit,  then  their  claim  was  barred  after 
five  years  from  the  perpetuation  of  the  injunction.  If 
they  could  have  recovered  in  that  suit,  then  this  suit 
was  improperly  instituted :  And  this  objection  is  dis- 
tinctly taken  ip  the  answer  of  Braxton.  This  conclu- 
sion is  inevitable  if  the  case  of  Heywood  v.  Covington^ 
4  Leigh  373,  is  to  be  respected. 

But  the  agreement  between  May,  acting  for  Harri- 
son's executors,  and  Braxton  is  relied  on  to  sustain  this 
claim.  If  this  new  agreement  is  to  alter  the  rights 
and  liabilities  of  the  parties,  then  Braxton  was  misled. 
The  letters  show  that  he  derived  his  information  from 
May.  There  was,  moreover,  no  consideration  for  the 
agreement.  It  is  said  Braxton  obtained  a  year's  in- 
dulgence. But  this  is  no  consideration.  Forbearance 
to  an  executor  is  only  a  consideration  where  he  binds 
himself;  and  this  he  expressly  declined  to  do.  There 
were  in  fact  no  assets  in  his  hands  at  the  time  ;  and  if 
there  were  assets,  it  was  not  the  interest  of  the  estate 
that  indulgence  should  be  given.  As  to  the  dismissal 
of  the  suit,  that  was  not  within  the  control  of  Harri- 
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1854.  son's  executors;  and  in  fact  it  is  not  yet  dismissed: 

AprU  '' 

Term.  And  the  same  may  be  said  of  the  costs. 


Braxton.         It  is  argucd  that  the  agreement  and  letters  dispense 
v.*        with  the  proof  of   due  diligence,  and  that  the  debt 

Harrison's  ^  . 

ex'ore.  was  just.  It  would  be  most  unjust  that  these  papers 
should  have  this  effect.  Braxton  knew  the  facts  or  he 
did  not.  If  he  did  not,  then  he  could  not  be  bound. 
If  he  did  know,  a  court  of  equity  will  not  permit  an 
executor  to  injure  the  estate  by  his  admissions.  Since 
the  statute,  Code,  p.  548,  §  6,  his  admissions  could  not 
affect  Grymes'  estate.  According  to  the  weight  of 
authority,  no  executor  can  preclude  the  estate  from 
setting  up  any  defence  by  his  admissions.  Thompson 
V.  Peter,  12  Wheat.  R.  565  ;  Tullock  v.  Dnnn,  21  Eng. 
C.  L.  478 ;  Scholey  v.  Walton,  12  Mees.  &  Welsh.  510  ; 
Fritz  V.  Thomas,  1  Whart.  R.  ^^  ;  Reynolds  v.  Hamil- 
ton, 7  Watts'  R.  420.  If  the  claim  was  not  just  without 
the  agreement  and  letters,  it  is  not  just  with  them. 
This  agreement,  then,  gives  no  strength  to  the  plain- 
tiffs' claim,  either  to  the  right  or  to  thq  remedy  ;  and 
therefore  the  bill  should  be  dismissed. 

MoNCURE,  «/.,  after  stating  the  case,  proceeded  : 

It  was  contended  by  the  counsel  for  the  appellants 
in  this  case,  that  conceding  that  the  bond  of  Tomkies 
was  assigned  by  West  to  Harrison's  executors  in  pay- 
ment of  a  debt  due  by  Grymes  to  them,  and  that  they 
used  due  diligence  to  recover  the  amount  of  the  bond, 
but  failed  to  do  so  by  reason  of  its  being  satisfied  by 
a  debt  due  by  Grymes  to  Tomkies,  still  they  would 
have  no  claim  to  relief,  even  in  equity,  against  Grymes' 
estate,  and  would  have  to  rely  alone  on  the  recourse 
which  his  contract  of  assignment  might  give  them 
against  West  individually. 

It  will  be  a  suflScient  answer  to  the  above  propo- 
sition to  say,  that  if  the  bond  of  Tomkies  was  satisfied 
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by  a  debt  due  by  Grymes  to  Tomkies,  it  was  a  debt  of  iww. 
the  highest  dignity ;  being  due  by  Grymes,  who  was  Term, 
executor  of  John  Robinson,  to  Tomkies,  as  assignee  of  Braxton, 
a  legacy  given  by  said  Robinson  to  his  daughter,  Mrsi. 
Wyatt.  This  debt  w^as  not  charged  to  the  estate  of 
Grymes  in  the  administration  account  of  AVest ;  and 
having,  in  effect,  been  paid  by  Harrison's  executors, 
they  are  entitled  to  be  substituted  in  equity  to  the 
place  of  the  creditor,*  and  to  have  the  debt,  to  the  ex- 
tent to  which  they  are  entitled  to  it,  paid  out  of  the 
estate  of  Grymes. 

It  was  further  contended,  that  if  Harrison's  execu- 
tors could  have  had  any  recourse  against  the  estate  of 
Grymes  for  the  amount  of  Tomkies'  bond,  it  could 
only  have  been  on  the  terms  of  using  due  diligence  to 
collect  the  bond ;  and  that  they  did  not  use  due  dili- 
gence, in  as  much  as  they  consented  to  the  decree  per- 
petuating the  injunction  of  the  judgment  on  the  bond, 
without  which  consent  the  injunction  would  not  have 
been  perpetuated. 

It  is  not  pretended  that  there  was  any  want  of  dili- 
gence on  the  part  of  Harrison's  executors,  except  in 
giving  their  consent  to  the  decree  of  perpetuation. 
They  seem  to  have  been  prompt,  not  only  in  asserting 
their  claim  against  Grymes'  estate  on  the  day  of  sale, 
but  in  suing  on  the  bond  of  Tomkies  shortly  after  it 
became  due,  and  obtaining  a  judgment  at  law,  and  then 
a  judgment  on  a  forthcoming  bond,  when  they  were 
enjoined  from  further  proceedings.  They  promptly 
filed  their  answer  to  the  bill  of  injunction,  and  moved 
to  dissolve  it ;  but  their  motion  was  overruled,  and  an 
account  was  ordered.  Afterwards,  by  consent  of  par- 
ties, the  cause  came  on  to  be  heard,  the  same  account 
settled  in  another  case  was  taken  as  the  account  in 
the  injunction  suit,  and  the  injunction  was  dissolved. 
Whether  it  would  have  been  dissolved  but  for  such 
consent,  it  is  impossible  to  say,   and   unnecessary   to 
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18&4.  decide.  -  There  was  tiled  with  the  bill  an  affidavit  of 
Term.  Wjatt,  the  onlj  child  and  distributee  at  law  of  the 
Braxton,  legatee,  Mrs.  Wyatt,  sustaining  its  allegation ;  to  the 
*  V*  *^'  reading  of  which  affidavit  as  evidence  no  exception 
exora.  was  taken.  The  record  of  the  suit  of  Wyatt  d;  wife 
v.  Grymes^  in  the  County  court  of  Middlesex,  was  not 
an  exhibit  in  the  injunction  suit,  and  had  not  then 
been  discovered.  It  is  true  the  answer  of  West  denied 
the  equity  of  the  bill,  and  was  sustained  in  part  by  a 
deposition.  In  the  condition  in  which  the  case  was, 
the  injunction  should,  I  think,  have  been  dissolved. 
But  the  court  did  not  think  so,  and  overruled  the  mo- 
tion for  that  purpose,  and  ordered  the  account.  This 
was  an  indication  of  the  opinion  of  the  court,  that  if, 
upon  taking  the  account,  Grymes  should,  be  found  to 
owe  as  much  on  account  of  the  legacy  as  the  amount 
of  the  judgment,  the  injunction  should  be  perpetu- 
ated. And  when  afterwards  the  same  account  was 
taken  in  another  suit  of  another  legatee  of  Robinson, 
and  it  was  thereby  ascertained  that  Grymes  had  re- 
ceived ample  estate  of  Robinson  to  pay  all  his  legacies, 
the  representatives  of  West  and  of  Grymes,  who  were 
defendants  in  the  injunction  suit,  doubtless  wishing  to 
save  the  trouble  and  expense  of  retaking  the  same 
account,  and  believing  that  there  was  at  least  as  much 
due  on  the  legacy  to  Mrs.  Wyatt  as  was  equal  to  the 
amount  of  the  judgment  against  Tomkies,  consented 
to  the  perpetuation  of  the  injunction.  There  was 
nothing  then  in  the  case  to  show  that  any  part  of  the 
legacy  had  been  paid.  West  had  said  in  his  answer 
that  he  had  a  voucher  for  the  payment  of  one  hundred 
pounds,  and  that  it  was  probable  nothing  was  due  on 
account  of  the  legacy;  but  there  was  no  proof  to  sus- 
tain these  allegations. 

And  when  the  cause  came  on  to  be  heard,  it  pre- 
sented but  one  difficulty  ;  and  that  was  in  regard  to 
the  right  of  Tomkies  to  have  his  bond  set  off  against 
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the  legacy.  So  far  as  Grymes'  estate  was  concerned, 
it  was  simply  a  question  whether  so  much  of  the  le- 
gacy as  was  equal  to  the  amount  of  the  bond  should 
be  paid  to  Harrison's  executors  or  some  other  person. 
If  the  injunction  should  be  perpetuated,  it  would  be 
due  to  Harrison's  executors  :  If  dissolved,  to  Tomkies, 
or  some  other  person.  It  was,  therefore,  of  no  conse- 
quence to  Grymes'  estate  whether  it  was  perpetuated 
or  dissolved.  It  was  desirable  of  course  to  end  the 
litigation ;  and  it  could  best  be  ended  by  a  consent 
decree ;  to  which,  it  seems  from  the  record,  the  con- 
sent of  Harrison's  executors  was  obtained.  The  repre- 
sentatives of  West  and  of  Grymes  seem,  therefore,  to 
have  acted  in  good  faith  in  consenting  to  the  decree. 
Certainly  there  i's  nothing  to  impugn  the  good  faith  of 
Harrison's  executors  in  giving  their  consent,  if  in  fact 
they  did  give  it ;  as  must  be  taken  to  be  the  fact,  since 
it  so  appears  by  the  record.  They  might  lose,  but 
could  not  gain,  by  giving  their  consent.  By  doing  so 
they  gave  up  all  claim  against  Tomkies,  and  consented 
to  retain  only  their  recourse  against  Grymes'  estate. 
They  could  safely  do  this  if  they  chose,  with  the  con- 
sent of  the  representatives  of  West  and  of  Grymes. 
An  assignee  may  safely  be  governed  by  the  instruc- 
tions of  the  assignor  in  the  management  of  the  as- 
signed claim  ;  and  ordinarily  he  could  not  disregard 
them  without  endangering  his  recourse  against  the  as- 
signor. When  an  obligor  in  an  assigned  bond  enjoins 
a  judgment  on  the  bond  on  the  ground  of  some  equity 
existing  between  himself  and  the  assignor,  the  assignee 
is  generally  ignorant  of  the  facts,  and  leaves  them  to 
be  litigated  between  the  obligor  and  assignor.  He  has 
a  right  to  require  strict  proof  of  the  facts,  because  he 
has  a  right  to  enforce  the  bond  if  due,  as  well  as  to 
have  his  recourse  against  the  assignor.  But  he  may,  if 
he  choose,  waive  the  former  right  and  retain  the  latter, 
if  the  assignor  admit  the  ground  of  equity  and  consent 
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to  a  decree  of  perpetuation.  The  consent  of  the  as- 
signee to  the  decree  has  no  other  effect  than  as  a  waiver 
of  his  right  to  proceed  further  on  the  bond,  and  cannot 
affect  his  recourse  against  his  assignor,  who  also  con- 
sented. Nothing  would  be  plainer  than  this  in  a  case 
in  which  an  assignor  is  acting  in  his  own  right,  and 
there  can  be  no  difference  in  a  case  in  which  he  is  act- 
ing as  administrator ;  supposing  him  to  act  in  good 
faith,  or  that  the  assignee  has  no  notice  or  reason  to 
believe  that  he  is  acting  otherwise.  An  administrator 
has  an  undoubted  right  to  confess  a  judgment,  or  con- 
sent to  a  decree,  if  he  believes  that  the  interest  of  the 
estate  he  represents  requires  it.  Whether,  therefore, 
the  injunction  would  have  been  perpetuated  or  not 
without  the  consent  of  Harrison's  executors,  yet,  as 
West's  and  Grymes'  representatives  also  consented, 
and  as  all  parties  seem  to  have  acted  in  good  faith  iu 
the  matter,  Harrison's  executors  did  not  thereby  forfeit 
their  recourse  against  the  estate  of  Grymes,  but  be- 
came entitled,  by  the  perpetuation  of  the  injunction, 
to  demand  of  that  estate  the  amount  of  the  judgment 
against  Tomkies. 

It  was  further  contended,  that  the  right  of  Harri- 
son's executors,  if  any,  to  have  recourse  against 
Grymes'  estate,  accrued  at  the  time  of  the  perpetua- 
tion of  the  injunction  in  1818,  and  could  not  be  en- 
forced in  the  injunction  suit,  but  only  by  a  new  and 
independent  suit ;  so  that  when  the  agreement  of 
compromise  was  made  in  1828,  on  which  this  suit  was 
brought,  the  claim  of  Harrison's  executors  was  barred 
by  the  act  of  limitations. 

It  is  true  that  the  right  of  Harrison's  executors  to 
have  recourse  against  Grymes'  estate  accrued  at  the 
time  of  the  perpetuation  of  the  injunction  ;  but  it  is 
not,  I  think,  true  that  such  right  could  not  be  enforced 
in  the  injunction  suit.  I  think  the  case  came  within 
the  reason   and  operation   of  the  rule,  that  "  where  a 
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case  is  made  out  between  defendants,  by  evidence  i864. 
arising  from  pleadings  and  proofs  between  plaintiffs  Term, 
and  defendants,  a  court  of  equity  has  a  right  and  often  Braxton, 
is  bound  to  make  a  decree  between  the  defendants."  *  ™^|'»*«' 
See  2  Rob.  Pr.  397,  and  the  cases  cited  ;  Fox  v.  Talia-  ei'ors. 
ferro^  4  Munf.  243  ;  Dade^s  adm\  v.  Madison^  5  Leigh 
401.  Though  a  suit  be  disposed  of  as  to  the  plaintiff, 
it  may  be  retained  until  proper  accounts  can  be  taken, 
in  order  to  render  to  one  of  the  defendants  the  relief 
to  which  he  may  be  entitled  against  the  other.  Mor- 
ris^ &c.  V.  Terrell^  2  Rand.  6.  A  defendant  may  in  some 
cases  object  to  a  decree  against  him  in  favor  of  his  co- 
defendant,  on  the  ground  that  there  is  no  issue  made 
up  between  them,  and  their  peculiar  matters  of  differ- 
ence have  not  been  ascertained  and  settled.  But  the 
party  entitled  to  make  such  objection  may  certainly 
waive  it,  and  consent  to  a  decree  against  him  ;  and  it 
may  often  be  his  interest  to  do  so.  In  this  case 
both  West's  adtn'njVtf-a^.or 'and. 'Grymcs'  administrator 
(Healy)  consented,  'riot'  only  tolhe  perpetuation  of 
the  injunction,  but  to  a  (decree,  "that  tiie  defendant 
George  West  se'ttle  the  transactions  of  his  intestate  on 
the  estate  of  Philip  L.  Grymes,  and  that  the  defendant 
George  Healy  also  settle  his  transactions  on  the  estate 
of  the  said  Philip  L.  Grymes,  before  one  of  the  com- 
missioners" of  the  court,  who  was  directed  to- settle, 
state  and  report  the  same.  'This  decree  could  only 
have  been  made  on  the  admission  of  the  administrators 
of  West  and  Grymes,  that  the  estate  of  Grymes  was 
liable  to  Harrison's  executors  for  the  amount  of  the 
enjoined  judgment,  and  by  a  decree  in  that  suit,  so 
soon  as  it  could  be  ascertained,  by  a  settlement  of  the 
accounts,  that  there  were  sufficient  assets  to  meet  the 
liability.  It  is  a  mistake  to  suppose  that  the  injunc- 
tion suit  was  brought,  not  only  to  enjoin  the  judg- 
ment, but  also  to  recover  the  balance  of  the  legacy 
claimed   by  Tomkies.     A  suit  had  been  brought   by 
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1864.  Toinkies  for  that  legacy,  and  was  pending  when  the 

Term.  injunction  suit  was  brought.     And  the  only  object  of 

Braxton,  the  latter  suit  was  to  enjoin  the  judgment  on  the  as- 

"/*   *^  signed  bond  until  a  decree  could  be  obtained  in  the 

Hanieon's  ,  i        .  i«    i»  i 

exore  Other  suit,  and  to  obtain  reliet  to  the  extent  of  that 
judgment.  When  the  injunction  was  perpetuated, 
Tomkies  obtained  all  the  relief  which  he  sought,  or  to 
which  he  was  entitled,  in  the  injunction  suit.  Its  fur- 
ther prosecution,  therefore,  could  only  have  been  for 
the  benefit  of  Harrison's  executors.  This  suit  was 
pending  for  the  benefit  of  Harrison's  executors  when 
the  agreement  of  compromise  was  made  in  1828,  and 
their  claim  was  not  then  barred  by  the  act  of  limita- 
tions. 

It  was  further  contended,  that  the  agreement  of 
1828  is  of  no  effect:  1.  Because  an  administrator  can 
create  no  new  cause  of  action,  nor  revive  an  old  one, 
against  his  decedent's  estate.  2.  Because  the  agree- 
ment was  made  on  tlis  jaera  .re^iresentation  of  the 
counsel  of  Harrison's  executors,  which,  though  not 
fraudulent,  yet  tendjed.tamiclead  and  did  mislead  the 
administrator  of  Grymes  ;  and  in  ignorance  of  the  fact 
that  the  decree  of  perpetuation  was  by  their  consent, 
and  of  the  existence  of  the  record  of  the  suit  of  Wyatt 
iic  wife  V.  Grymes  in  Middlesex  County  court.  3.  Be- 
cause it  was  founded  on  no  consideration,  and  was  in- 
tended to  give  no  new  remedy  to  Harrison's  executors, 
in  case  it  should  not  be  performed  by  Braxton,  but 
leave  them  to  resort  to  such  remedies  as  they  had,  if 
any,  when  the  agreement  was  entered  into. 

As  to  the  first  objection,  it  is  certainly  true,  as  a 
general  rule,  that  an  administrator  can  create  no  new 
cause  of  action  against  his  decedent's  estate.  But  he 
has  all  the  powers  which  are  necessary  to  a  proper 
discharge  of  the  duties  of  his  office.  He  may  make 
settlements  and  compromises  with  creditors  of  the 
estate,  and  give  them  confessions  of  judgment ;  and 
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though  he  may  thereby  render  himself  liable  for  a  ^<?- 
vastavity  yet  they  will  be  entitled  to  the  benefit  of  his 
acts,  if  they  deal  with  him  in  good  faith.  He  may 
submit  to  arbitration  matters  in  dispute  in  respect  of 
the  personal  estate,  and  render  it  liable  for  the  per- 
formance of  the  award.  1  Lornax  on  Ex'ors  356.  As 
was  said  by  Judge  Cabell  in  Wheatley  v.  Martin  s 
adm^T^  6  Leigh  62,  71,  "  It  is  competent  to  an  executor 
or  administrator  to  submit  to  arbitration  any  contro- 
versy concerning  the  estate,  whether  the  estate  claims 
to  be  a  debtor  or  creditor.  This  results,  necessarily, 
from  the  full  dominion  which  the  law  gives  him  over 
the  assets,  and  the  full  discretion  w^hich  it  vests  in  him 
for  the  settlement  and  liquidation  of  all  claims  due  to 
or  from  the  estate.  And  although  a  mere  submission 
to  arbitration  will  not  bind  the  executor  or  adminis- 
trator, personally,  to  pay  the  sum  awarded  out  of  his 
own  estate,  yet  the  award  is  binding  on  him  in  his 
fiduciary  character,  and  consequently  on  the  assets  of 
the  estate  which  be  represents.  Pearson  v.  Henry ^  5 
T.  R.  6 ;  Lyle  v.  Rodgers,  5  Wheat.  R.  394."  An  ex- 
ecutor, or  administrator  may  be  sued  as  such,  on 
promises  to  pay  a  debt  of  the  estate.  A  count,  on  an 
account  stated  by  a  defendant  as  executor,  respecting 
moneys  due  from  the  testator,  or  from  the  defendant 
as  executor,  may  be  supported,  and  joined  with  counts 
on  promises  by  the  testator.     Chitty  on  Contr.  275 ; 

1  Chitty's Plead.  205  ;  Secar  v.  Atkinson,  1  H.  Bl.  102  ; 

2  Saund.  117  e,  note  2  ;  Whitaker  v.  Whitaker,  6  John. 
R.  112;  Carter  v.  Phelps'  adm'r,  8  Id.  343.  This 
doctrine  has  been  fully  recognized  in  Virginia.  Epes' 
adnCr  v.  Dudley^  adnCr,  5  Rand.  437  ;  Bishop  v,  HaT- 
risen' s  admW,  2  Leigh  532.  In  the  latter  case  Judge 
Cabell  said,  "  It  is  perfectly  clear  that  in  an  action 
against  an  executor  or  administrator,  such  counts," 
(that  is,  counts  on  promises  by  the  executor  as  such, 
and    counts    on    promises    by   the  testator,)  "  may   be 
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1854.  ioined  f  and  that  that  is  the  proper  mode  of  declaring: 

April  •          .                                                   ,       .     .             ^                                 ,                       ^ 

Term.  a^^aiiist  executors  or  administrators  to  save  the  statute 


Braxton.     t>t*  limitations."     See  also   2   Lomax  on  Ex'ors  419. 
V.'   *^    AVhether,  before  the  Code  took  effect,  an   executor  or 

Harrison  8         ,       .     .  >    ^       i  •        i         i    i       i  i   i  i 

ex'ors.      administrator  might  have  revived  a  debt  barred  by  the 
act  of  limitations,  is  a  question  which  may  admit  of 
controversy,  and  about  which  there  is  some  conflict  of 
authority.     The  cases  of  Peck  v.  Bots/ord,  7  Conn.  R. 
172 ;  JF'ritz  v.  Thomas^  1  Whart.  R.  66  ;  and  possibly 
ThovipHon  V.   Peter ^    12  Wheat.    565,    decide   or    as- 
sume tliat  he  could  not.     In  all  these  cases  tlie  debt 
had   been  long   barred  when  the  promise  was  made ; 
and  vague  and   loose  admissions  were  relied  on  as  evi- 
dence of  a  promise,  which  might  not  have  been  sufli- 
cient  even  if  made  by  the  party  who  owed  the  debt. 
The  observations  of  the  court  should  be  taken  in  re- 
ference to  the  cases  in  which  they  were  made.     Chief 
Justice  Marshall,  in  saying,  in  Thinnpson  v.  Peier^  that 
*'  declarations  against  him  "  (the  executor  or  adminis- 
trator) "  have  never  been  held  to  take  the  promise  of 
a  testator  or  intestate  out  of  the  act ;  indeed,  the  con- 
trary has  been  held,"  surely  did  not  mean  to  say  that 
an  executor  or  administrator  could  not  be  sued  on  his 
promise  to  pay  a  debt  of  his  testator  or  intestate  not 
barred  at  the  time  of  making  the  promise,  and  that 
such  promise  would  not  prevent  the  operation  of  the 
act ;  for  he  knew  that  the  law  was  well  settled  otlier- 
wise.     He  probably  only  intended   to   say   that  mere 
declarations^  such  as  were  proved  in  that  case,  and  as 
contradistinguished  from  a  promise  of  an  executor,  had 
never  been  held   to  take   the   promise  of  the  testator 
out  of  the  act.     Chief  Justice  Gil>son  did  not  mean 
to  say  so  in  Fritz  v.  Thomas^  for  he  had  expressly  said 
otherwise  in  Collins  v.  Weiser^\2  Serg.  &  Raw.  97,  in 
which  beheld  that  an  administratrix  w^as  liable  as  such 
on  an  implied  promise  for  money  paid,  laid  out  and  ex- 
pended.    His  remarks  in  Fritz  v.  Thomas^  in  regard  to 
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the  danger  of  making  an  estate  liable  on  vague  and       1.H54. 
indefinite  admissions  and  promises  of  the  executor  or      Term. 


administrator,  who  is  often  ignorant  of  the  transaction,    Braxton. 
are  certainly  very  lust ;  and  courts  and  luries  should         v. 

•^  *^    •^  '  •'  .         Harrlson'8 

be  cautious  in  weighing  the  evidence  of  such  admis-  ex'ors. 
sions  and  promises.  Admissions  which  would  have 
been  held  suflScient  to  take  a  debt  due  by  the  person 
making  them  out  of  the  statute  have  been  held  in- 
sufficient for  that  purpose  when  made  by  an  executor 
or  administrator. 

In  Tullock  V.  Dunn,  21  Eng.  C.  L.  R.  478,  Chief 
Justice  Abbott  said  :  "  As  against  an  executor,  an 
acknowledgment  merely  is  not  sufficient  to  take  a  case 
out  of  the  statute;  there  must  be  an  express  promise." 
2  Lomax  on  Ex'ors  418.  But  that  an  executor  or 
administrator  might  be  sued  as  such  on  the  promise  to 
pay  a  debt  of  his  testator  or  intestate  not  barred  at  the 
time  of  making  the  promise;  is  too  well  settled  to 
admit  of  controversy.  In  this  case,  when  the  agree- 
ment was  made,  there  was,  as  I  have  attempted  to 
show,  a  debt  due  by  Grymes'  estate  to  Harrison's  ex- 
ecutors, not  barred  by  the  act  of  limitations,  but  in  a 
course  of  continued  prosecution  from  the  instant  of 
the  accrual  of  the  cause  of  action.  By  the  decree 
perpetuating  the  injunction  and  directing  a  settlement 
of  the  administration  of  Grymes'  estate,  that  estate 
was  rendered  liable,  in  whosesoever  hands  it  might 
come,  for  the  claim  of  Harrison's  executors.  A  judg- 
ment against  an  administrator,  even  though  it  be  con 
fessed  by  him,  may  be  revived  against  an  administra- 
tor de  bonis  non.  A  suit  may  be  brought  against  the 
latter  on  a  promise  made  by  the  former  to  j)ay  a  debt 
of  his  intestate.  Bishoj)  v.  Harrinon'' i<  adin'r,  2  Leigh 
532.  "  It  is  clearly  competent  to  an  executor,"  says 
Judge  Cabell  in  that  case,  "  by  his  promise  to  pay  a 
debt  of  the  testator,  to  exempt  the  case  from'  the  ope- 
ration of  the  statute  of  limitations ;  and  it  is  no  devas 
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1854.  tavit  in  him  to  do  so.     If  the  executor  die  or  be  re- 
Term,  moved  before  he  has  paid  the  debt,  it  still  remains  a 
Braxton,  debt  duc  from  the  testator ;  and  the  obligation  to  pay 
*  "V*^'     ■  it  devolves  on  the  administrator  de  bonis  non^   who 

HarrfsoD's  •  i  i  <»      i  j    •        i 

exors.  comes  in  the  place  of  the  executor,  and  is  the  repre- 
sentative of  the  testator."  When,  therefore,  Healy, 
by  whose  consent  the  decree  had  been  rendered,  was 
removed  from  the  administration,  and  Braxton  was 
appointed  administrator  de  hoiiis  non^  Harrison's  execu- 
tors had  a  right  to  have  the  suit  revived  against  the 
latter,  and  accordingly  sued  out  a  scire  facias  for  the 
purpose.  In  this  state  of  things  Braxton,  who  was 
suing  Healy  and  his  securities  for  the  assets  in  his 
hands,  and  was  expecting  soon  to  recover  them,  and 
who  also,  in  right  of  his  wife,  was  sole  residuary 
devisee  and  legatee  of  Grymes,  agreed,  on  certain 
terms,  to  pay  the  debt  to  Harrison's  executors  out  of 
the  assets  when  recovered.  I  think  the  agreement  is 
clearly  binding  upon  him  as  administrator  of  Grymes, 
unless  it  is  invalid  on  the  second  and  third  objections 
made  to  it,  or  either  of  them. 

x\s  to  the  second  objection,  that  the  agreement  was 
made  on  the  mere  representation  of  the  counsel  of 
Harrison's  executors,  and  in  ignorance  of  the  fact  that 
the  decree  of  perpetuation  was  made  by  their  consent, 
and  of  the  existence  of  the  record  of  the  suit  of  Wyatt 
i&  wife  V.  Grymes,  May,  the  counsel  of  Harrison's  ex- 
ecutors, was  guilty  of  no  fraud  or  misrepresentation, 
and  Braxton  was  not  taken  by  surprise,  in  making  the 
agreement.  After  the  suit  of  Tomkies  v.  West  had 
been  removed  from  Williamsburg  to  Richmond,  May 
was  retained  to  prosecute  it  as  counsel  for  Harrison's 
executors.  He  examined  the  case,  and  wrote  to  Brax- 
ton in  December  1826,  stating  his  views  of  it,  and 
proposing  an  agreement,  saying  that  his  client  was 
'*  old  and  averse  to  trouble  and  litigation."  The 
agreement  was  accordingly  made  about  a  year  there- 
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after.  In  the  letter,  nothing  was  said  about  the  con- 
sent of  Harrison's  execntors  to  the  decree  of  perpetu- 
ation. I  have  attempted  to  show  that  such  consent, 
given  without  fraud,  which  is  not  imputed  to  them, 
did  not  affect  their  right  to  recourse  against  Gryuies' 
estate.  It  is  probable  that  May  had  not  adverted  to 
the  fact,  or  did  not  deem  it  material,  when  he  wrote 
the  letter.  But  the  fact  was  known  to  Braxton  before 
he  entered  into  the  agreement,  as  is  proved  in  May's 
deposition.  Braxton  had  ample  time  and  opportunity 
to  make  himself  acquainted  with  all  the  facts.  He 
appears  to  have  done  so,  at  least  so  far  as  to  examine 
the  record  in  Tomkies  v.  West^  which  was  the  only 
source  from  which  May  professed  to  derive  his  infor- 
mation. May  proves  that  Braxton  and  himself  ex- 
amined the  papers,  on  at  least  two  different  days, 
before  they  entered  into  the  agreement. 

In  Braxton's  letters  to  Harrison,  written  in  Novem- 
ber 1828  and  October  1829,  nearly  one  and  two  years 
after  the  date  of  the  agreement,  the  former  expresses 
his  satisfaction  therewith,  and  his  desire  and  intention 
to  perform  it  on  his  part.  It  is  needless  to  enquire 
how  far  the  record  of  the  suit  of  Wyatt  cfe  wife  v. 
Orymes  tends  to  show  that  the  legacy,  oi  any  part  of  it,. 
had  been  paid  by  Grymes  in  his  life  time,  or  what 
would  have  been  its  effect  had  a  copy  of  it  been  filed 
as  evidence  in  the  suit  of  Tomkies  v.  West  when  the 
consent  decree  was  rendered.  When  that  record  wafr 
discovered  by  Braxton  more  than  ten  years  had  elapsed 
since  the  decree  of  perpetuation,  and  several  years 
since  the  date  of  the  agreement;  and  it  was  then  too 
late  to  give  it  any  effect  on  either.  It  would  have 
been  too  late  to  affect  the  agreement,  even  if  it  had 
been  a  compromise  of  a  doubtful  claim.  The  compro- 
mise of  a  doubtful  title,  when  procured  without  such 
deceit  as  would  vitiate  any  other  contract,  concludes 
the  parties,  though  ignorant  of   the  extent  of  their 
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1S54.        riirlits.     Per  Gibson,  chief  justice,  in   Hoge  v.   Hoge^ 
Term.       1  AVatts'  R.  163,  216.     As  was  said  by  the  master  of 


uraxton.  ^'*^'  Tolls  in  Pickeving  v.  Pickering^  2  Beav.  R.  31,  17 
^v.'  *^  Enir.  Ch.  R.  31,  "  When  parties  whose  rights  are 
ex'ors.  (juestionable  have  equal  knowledge  of  facts,  and  equal 
means  of  ascertaining  what  their  rights  really  are,  and 
they  fairly  endeavor  to  settle  their  respective  claims 
among  themselves,  every  court  feels  disposed  to  sup- 
port the  conclusions  or  agreements  to  which  the}'  may 
fairly  come  at  the  time,  and  that,  notwithstanding  the 
subsequent  discovery  of  common  error." 

As  to  the  third  and  last  objection,  that  the  agree- 
ment was  founded  on  no  consideration,  and  was  in- 
tended to  give  no  new  remedy  to  Harrison's  executors 
in  case  it  should  not  be  performed  by  Braxton,  but 
leave  them  to  resort  to  such  remedies  as  they  had,  if 
any,  when  the  agreement  was  entered  into.  If,  at  the 
date  of  the  agreement,  Grymes'  estate  was  already  lia- 
ble to  Harrison's  executors  for  the  amount  of  the 
judgment  against  Tomkies,  as  I  have  before  endea- 
vored to  show,  then  the  existence  of  that  liability  was 
of  itself  a  sufficient  consideration  for  the  agreement; 
it  being  in  effect  an  account  stated  by  an  administrator 
of  a  debt  due  by  his  testator,  and  a  promise  to«pay  the 
amount  out  of  the  assets ;  which,  we  have  seen,  is  a 
good  cause  of  action  against  an  administrator  in  his 
representative  character.  But  even  if  that  liability 
had  been  doubtful,  it  was  at  least  a  subject  of  contro- 
versy in  a  pending  suit  at  the  time  the  agreement  was 
entered  into,  and  was  a  good  consideration  for  a  com- 
promise. "  There  can  be  no  doubt  that  the  resignation 
of  a  colorable  claim,  conflicting  with  that  of  another 
person,  and  the  settlement  of  the  dispute  between  the 
parties  without  suit,  constitute  a  good  consideration  "  ; 
and  "  in  these  cases,  inecpiality  of  consideration  does 
not,  of  itself,  form  any  objection."  Ohitty  on  Contr. 
26.     But  it  is  said  there  was  in  effect  no  consideration 
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in  this  case,  the  promise  being  to  pay  the  entire  debt 
claimed  by  Harrison's  executors.  Thepromise,  it  will 
be  observed,  was  not  to  pay  the  debt  out  of  the  proper 
estate  of  Braxton,  but  out  of  the  assets  of  his  testator 
when  enough  for  the  purpose  should  come  to  his 
hands.  And,  out  of  abundant  caution,  it  was  further 
expressly  declared  in  the  agreement  that  nothing 
therein  contained  should  be  construed  to  bind  the  ad- 
ministrator of  Grymes  in  any  other  than  his  represen- 
tative capacity.  What  would  be  a  reasonable  compro- 
mise for  the  administrator  to  make  on  account  of  his 
testator's  estate,  was  a  question  which  depended  upon 
all  the  circumstances.  If  Harrison's  executors  had 
confidence  in  their  claim,  they  could  not  be  expected 
to  give  much,  if  any  of  it,  up ;  or  to  do  more  for  the 
sake  of  ending  litigation  than  give  a  little  more  time 
for  payment;  especially  as  the  security  of  the  debt 
was  not  to  be  increased.  And  if  Grymes'  adminis- 
trator had  good  reason  to  apprehend  that  the  whole 
debt  would  be  recovered  of  his  testator's  estate,  (and 
he  says  in  one  of  his  letters  that  when  he  entered  into 
the  agreement  he  was  fully  convinced  of  the  justness 
of  the  claim,)  he  might  well  be  willing  to  end  the  liti- 
gation by  agreeing  to  pay  the  debt  in  a  limited  time, 
and  out  of  the  assets  when  in  hand.  Such  a  compro- 
mise, under  such  circumstances,  could  not  be  said  to 
be  without  a  suflScient  consideration  to  sustain  it.  If, 
under  such  circumstances,  Grymes'  administrator  had 
confessed  a  decree  when  assets  for  the  whole  amount 
of  the  debt,  the  decree  would  have  bound  the  estate  ; 
and  there  is  at  least  as  much  reason  in  its  being  bound 
by  his  agreement  to  pay  the  debt  when  assets  and 
after  a  limited  period.  Harrison's  executors  had  ob- 
tained a  decree  in  the  suit  of  Tomkioi  v.  West  for 
the  settlement  of  Healy's  administration  account  on 
Grymes'  estate.  Healy  had  been  removed  and  Brax- 
ton appointed  administrator  in  his  place ;  and  the  suit 
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ISM.       had  been  revived  against  the  latter.     Braxton  was  pro- 
Term.      seciiting  a  suit,  and  expecting  very  soon  to  obtain  a 


Braxton,     decree,  against  Healy  and  his  sureties,  for   a    large 

*  "V!^'   ^    amount  of  the  assets  of  Grymes.     He  was  fully  con- 
Harrison's        .  1/»1.  /»!  t     •  /»TT» 

exors.  vinced  of  the  justness  of  the  claim  of  Harrison  s  ex- 
ecutors, and  wished  to  end  the  litigation  in  Tomkies  v. 
West^  and  to  have  sufficient  time  to  obtain  his  expected 
decree,  and  realize  the  amount,  or  at  least  enough  to 
pay  the  claim. 

In  this  state  of  things,  the  agreement  was  made, 
and  the  objects  which  Braxton  seems  to  have  had  in 
view  were  thereby  secured.  It  stipulated  that  Braxton 
should  have  at  least  twelve  months  for  the  payment  of 
the  debt,  and  then  should  only  be  bound  to  pay  it  as 
administrator,  and  out  of  the  assets  when  received  ; 
that  upon  the  payment  of  the  money  a  bond  of  in- 
demnity should  be  executed  by  Harrison's  legatees  to 
.  Braxton  ;  and  Harrison's  executors  would  dismiss  the 
suit  of  Tomkies  v.  West^  as  far  as  they  were  concerned, 
and  relinquish  the  costs.  That  suit  was,  in  eflTect, 
their  suit  after  the  decree  of  1818,  and  the  further 
prosecution  of  it  was  at  their  costs.  Morris^  cfec.  v. 
Terrell^  2.  Rand.  6.  They  had  a  right,  therefore,  to 
stipulate  for  its  dismission,  even  absolutely ;  and  for 
the  relinquishment  of  the  costs.  I  think  these  stipu- 
lations constituted  a  sufficient  legal  consideration  for 
the  agreement  on  the  part  of  Grymes'  administrator. 
The  memorandum  annexed  to  the  agreement,  giving 
Harrison's  executors  the  right  to  cancel  the  agreement 
at  the  end  of  six  months,  upon  requiring  Braxton  to 
cancel  the  duplicate  thereof  in  his  possession,  does  not 
alter  the  case.  It  is  not  pretended  that  the  agreement 
was  ever  in  fact  canceled.  On  the  contrary,  it  appears 
that  it  was  not,  and  that  for  nearly  two  years  there- 
after Harrison's  executors  were  urging,  and  Braxton 
was  promising,  a  compliance  therewith  on  his  part.  I 
also  think  that  the  agreement  gives,  and  was  intended 
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to  give,  a  new  remedy  thereon  to  Harrison's  executors 
for  the  nonperformance  thereof  by  Grymes'  adminis- 
trator, and  does  not  leave  them  to  resort  to  their  old, 
as  their  only,  remedy.  Being  a  valid  agreement,  a 
remedy  thereon  for  a  breach  of  it  would  seem  to  fol- 
low as  a  necessary  consequence.  An  intention  to  pre- 
clude such  a  remedy,  if  it  would  not  be  wholly  re- 
pugnant and  void,  ought  at  least  to  be  plainly  indicated, 
to  have  any  legal  effect.  There  is  nothing  in  the  agree- 
ment in  question  to  indicate  such  an  intention  ;  though 
in  leserving  liberty  to  Harrison's  executors,  in  case  of 
nonpayment  of  the  debt  at  the  termination  of  the 
period  stipulated,  to  resort  to  any  legal  means  for  the 
recovery  thereof,  it  was  doubtless  intended  not  to  ex- 
tinguish the  old  remedy,  but  to  give  them  a  right  to 
resort  to  the  old  or  new  at  their  election.  The  stipu- 
lation that  nothing  contained  in  the  agreement  should 
be  construed  to  bind  the  administrator  in  any  other 
than  his  representative  capacity  plainly  assumes  that 
it  was  intended  to  bind  him  in  that. 

It  was  further  contended,  that  no  action  at  law 
could  be  sustained  upon  the  agreement ;  that,  in  com- 
ing into  a  court  of  equity  for  relief,  the  plaintiffs  must 
be  subjected  to  those  principles  which  are  applicable 
to  a  suit  for  specific  performance,  and  that  according 
to  them  Harrison's  executors  were  not  entitled  to 
relief 

It  is  unnecessary  to  decide  in  this  case  whether  an 
action  at  law  could  have  been  sustained  upon  the 
agreement.  If  it  could,  the  counsel  for  the  appellant 
seemed  to  admit  that  a  suit  in  equity  might  have  been 
proper  to  obtain  an  account  of  the  assets,  and  have 
them  marshaled,  if  necessary.  But  conceding  that  it 
could  not,  that  fact  would  seem  to  strengthen,  rather 
than  weaken,  the  right  of  Harrison's  executors  to  come 
into  equity  for  relief.  It  was  expressly  declared  by 
the  agreement  that  the  estate  of  Grymes  should  be 


ISM. 
April 
Term. 


Braxtou. 
adm'r.  Ac. 


Harrlflon'B 
ex'ors. 
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IH54.        bound  for  the  debt,  and  not   the  administrator  per- 
Term.      sonallj  I  And  if,  by  reason  of  the  seals  annexed  to  the 


Braxton,  agreement,  the  debt  could  not  be  recovered  of  the 
ttdm^r.&c.  gg^^|.^  ^^  ]j^^^  surely  a  court  of  equity,  which  looks  to 
ex'ore.  substance  and  not  form,  ought,  for  that  very  cause  if 
no  other,  to  aflford  relief;  unless  there  be  something  to 
prevent  it,  in  the  latter  part  of  the  proposition  above 
stated.  I  do  not  think  that  there  is.  Whatever  equity 
Grymes'  administrator  may  have  against  Tomkies,  or 
even  against  West  or  Healy,  he  can  have  none  against 
Harrison's  executors.  They  have  acted  in  good  faith, 
and  ask  for  nothing  to  which  they  are  not  in  conscience 
entitled.  They  are  bona  fide  creditors  of  Grymes, 
whose  estate  is  ample  for  the  payment  of  the- debt; 
and  yet  they  have  been  endeavoring  in  vain  to  obtain 
payment,  for  nearly  fifty  years  since  the  death  of 
Grymes,  and  nearly  twenty-five  since  the  date  of  the 
agreement.  They  have  performed  their  part  of  the 
agreement,  so  far  as  it  was  to  be  performed  before  the 
payment  of  the  debt ;  and  are  ready  to  perform  the 
residue  upon  such  payment.  And  they  now  ask  that 
it  may  be  performed  on  the  other  side.  I  know  of 
no  principle  of  equity  on  which  relief  can  be  denied 
them. 

Lastly,  it  was  contended  that  if  Harrison's,  executors 
were  entitled  to  obtain  relief,  for  the  breach  of  the 
agreement,  by  a  further  prosecution  of  the  suit  of 
Tomkies  v.  West^  they  could  obtain  it  only  in  that 
way,  and  not  by  a  new  suit  on  the  agreement ;  on  the 
principle  of  the  case  of  Ilcywood  v.  Comngion^s  heirs^ 
4  Leigh  373.  I  do  not  think  that  principle  applies  to 
this  case.  There,  a  suit  was  brought  in  the  County 
court  for  a  sale  and  partition  of  real  estate  of  an  in- 
testate among  his  heirs.  A  sale  was  accordingly  made 
under  a  decree  in  the  suit ;  and  the  purchaser  refused 
to  complete  his  purchase.  Pending  the  suit  in  the 
County   court,   the   heirs  brought  a  suit  against  the 
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purchaser  in  the  Superior  court  for  specific  execution. 
This  court  decided  that  the  Superior  court  could  not 
entertain  the  bill  pending  the  suit  in  the  County  court. 
There  the  sale  was  made,  not  by  the  heirs  by  an  agree- 
ment in  pais  ^  but  by  a  commissioner  of  the  court;  in 
effect  by  the  court,  in  a  pending  cause.  The  pur- 
chaser, by  buying  under  a  decree,  had  subjected  him- 
self to  the  orders  of  the  court  in  that  cause  ;  and  the 
appropriate  and  only  remedy  against  him,  at  least 
during  the  pendency  of  the  cause,  was  by  some  pro- 
ceeding therein.  But  here,  the  parties  to  ».  pending 
cause,  or  some  of  them,  enter  into  an  agreement  out 
of  court ;  the  main  object  of  which  is,  not  to  prose- 
cute the  suit  further,  but  to  put  an  end  to  it.  And 
though  liberty  is  reserved  to  Harrison's  executors,  in  a 
certain  event,  to  resort  to  their  original  remedy,  yet 
that  was  intended  as  a  benefit  to  them,  and  not  to  de- 
prive them  of  the  right,  at  their  election,  to  sue  upon 
the  agreement.  I  think  they  had  not  only  a  right  to 
bring  such  a  suit,  but  that  it  was  a  more  suitable  re- 
medy, under  all  the  circumstances,  than  a  further  pro- 
secution of  the  old  suit  of  Tomkies  v.  West  By  the 
terms  of  the  agreement  that  suit  is  to  be  dismissed,  and 
the  costs  of  Harrison's  executors  therein  relinquished, 
when  the  debt  is  paid.  The  court  below  can  provide 
for  the  performance  of  this  part  of  the  agreement,  if 
necessary,  in  the  final  decree  which  may  be  made  in 
this  case. 

Upon  the  whole,  I   think  the  decree  is  right,  and 
ought  to  be  affirmed. 


1864. 
April 
Term. 


Braxton, 
adm'r,  &c. 

V. 

Harrison's 
ex'ors. 


Samuels,  J.  was  of  opinion  that  the  decree  should 
be  reversed,  and  the  bill  dismissed,  without  prejudice 
to  the  appellee's  remedy  in  the  case  of  Tomkies^  adiii'r 
V.  WesVs  adrrCr  (&others, 

Lee,  J.  was  of  opinion   that   Harrison's  executors 
Vol.  XI.— 9 
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1864.  were  bound  to  show  that  it  was  proper  to  perpetuate 
Term,  the  injuuction  in  the  case  of  Tomkiea*  adtnW  v.  WesVs 
adrtVr  <&  others.  That  their  remedy  was  in  that  suit. 
That  the  statute  of  limitations  applied  to  this  case. 
That  moreover,  the  agreement  between  Braxton  and 
May,  as  the  agent  of  Harrison's  executors,  afforded  no 
foundation  for  a  suit ;  and  if  it  did,  the  circumstances 
under  which  it  was  made  forbade  a  court  of  equity  to 
be  active  in  its  execution  :  There  was  no  consideration 
for  the  agreement,  as  all  the  debt  was  to  be  paid,  and 
Harrison's  executors  could  not  release  the  costs  of  the 
plaintiff  in  Tomkies^  adTri^r  v.  WesVs  adraW  cfe  others, 

Allen  and  Daniel,  Js.  concurred  in  the  opinion  of 
moncure,  j. 

Decree  affirmed. 
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Martin,  adirCr.  d;c.,  ?;.  Kirby,  adm'^7\  c&c.  dk  ah,  i834. 


May  l8t. 

1 .  In  a  devise  or  bequest  over  to  survivors  at  the  death  of  a 

devisee  or  legatee  for  life,  in  the  absence  of  the  expres- 
sion of  a  particular  intent  on  the  part  of  the  testator,  the 
survivorship  has  relation  to  the  death  of  the  testator. 

2.  Testator  gives  all  his  estate,  real   and  personal,  to  his  wife, 

for  and  during  her  widowhood :  And  he  directs  that  at 
her  death  all  his  estate  shall  be  sold  and  equally  divided 
between  all  his  surviving  children  or  their  heirs.  Held  : 
That  the  children  living  at  the  death  of  the  testator  took 
a  vested  interest  in  the  estate. 

This  was  a  bill  filed  by  John  T.  Martin,  administra- 
tor rf^  bonis  non  with  the  will  annexed  of  John  Piggott 
deceased,  to  obtain  a  construction  of  the  will  of  said 
Piggott,  and  directions  in  the  distribution  of  the  estate. 
John  Piggott  died  in  1809.  By  his  will,  after  direct- 
ing the  payment  of  his  debts,  he  gave  to  his  wife, 
Hannah  Piggott,  for  and  during  her  widowhood,  all 
his  estate,  real  and  personal :  But  if  she  should  die 
before  his  youngest  son  Robert  came  of  age,  his  ex- 
ecutor should  make  provision  out  of  his  estate  suflS- 
cient  to  board  and  school  him  until  he  arrived  at  the 
age  of  sixteen  years  ;  at  which  time  he  was  to  be 
bound  out  to  a  trade.  He  gave  to  his  grand  son,  John 
Cowles,  one  hundred  dollars  when  he  arrived  at  the 
age  of  twenty-one  years.     And  then  came  this  clause: 

"  And  lastly,  my  will  and  desire  is,  that  my  whole 
estate  shall  be  sold  at  the  death  of  my  wife,  and 
equally  divided  between  all  my  surviving  children  or 
their  heirs." 

The  testator  had  lost  one  child  (Mrs.  Cowles)  before 
he  made  his  will ;  and  at  the  death  he  left  a  widow 
and  seven  children.     The  executor  paid  off  the  debts 


Term. 
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18M.  and  put  Mrs.  Piggott  into  possession  of   the  estate, 

April 

Term,  whlch  consistcd  of  both  real  and  personal  property  ; 


Martin,  ai^d  slie  retained  possession  until  her  death  in  184r4. 
*  "*/'  ^'  In  the  mean  time  all  the  children  had  died,  some  of 
•dm'r.  Ac.  them  leaving  children,  others  intestate  and  without 
children,  and  one  had  in  his  life  time  conveyed  his 
interest  in  his  father's  estate  in  trust  to  secure  a  debt. 
After  the  death  of  the  widow,  John  T.  Martin 
qualified  as  administrator  de  bonis  non  with  the  will 
annexed  of  John  Piggott ;  and  having  sold  all  the 
property,  he  applied  to  the  court  to  give  a  construc- 
tion of  the  will,  and  direct  the  distribution  of  the 
fund.  When  the  cause  came  on  to  be  heard,  the  court 
below  held  that  all  the  children  of  John  Piggott  wha 
survived  him  took  vested  interests  under  the  will,  and 
decreed  distribution  accordingly.  And  from  this  de- 
cree Martin  applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Stanard  and  Bouldin^  for  the  appellant. 
Steger^  for  the  appellee. 

Lek,  J,  Where  a  devise  or  testamentary  gift  is 
made  to  several,  with  words  of  survivorship  annexed, 
or  where  the  gift  is  to  such  of  a  class  as  shall  survive, 
it  becomes  important  to  ascertain  to  what  period  the 
words  of  survivorship  are  intended  to  refer.  Where 
no  previous  particular  estate  is  interposed,  but  the 
gift  is  to  take  effect  in  possession  immediately  on  the 
death  of  the  testator,  the  established  rUle  of  construc- 
tion is,  to  refer  the  words  of  survivorship  to  that 
event,  and  to  regard  them  as  designed  to  provide 
against  the  contingency  of  the  death  of  the  objects  of 
the  testator's  bounty  in  his  life  time.  Where,  how- 
ever, the  gift  is  not  to  take  effect  in  possession  imme- 
diately ui)on  the  death  of  the  testator,  but  a  previous 
estate  for  life,  or  other  particular  estate,  is  interposed, 
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there  is  much  greater  ditficulty  in  determining  the 
construction  by  which  the  period  of  the  survivorship 
is  to  be  ascertained.  The  cases  on  the  subject  are 
numerous,  and  would  seem  not  to  be  by  any  means 
all  accordant.  Indeed  there  would  seem  to  have  been 
a  marked  change  in  the  current  of  the  English  deci- 
sions bearing  upon  it.  In  the  earlier  cases,  almost 
without  an  exception,  it  will  be  found  that  the  words 
of  survivorship  have  been  held  to  refer  to  the  period 
of  the  testator's  death.  Wilson  v.  Bayly^  3  Bro.  Par. 
Cas.  195;  Stringer  v.  Phillips,  1  Eq.  Cas.  Ab.  293; 
Rose  V.  Hill,  3  Burr.  R.  1881  ;  Roebuck  v.  Dean,  2 
Yes.  jun.  R.  265  ;  Perry  v.  Woods,  3  Ves.  R.  204 ; 
Maherly  v.  Strode,  3  Ves.  R.  450 ;  Brown  v.  Bigg,  7 
Ves.  R.  279  ;  Garland  v.  Thomas,  4  Bos.  &  Pul.  82 ; 
Edwards  v.  Symonds,  6  Taunt.  R.  213  ;  Long'^s  lessee  v. 
Prigg,  8  Barn.  &  Cress.  231,  15  Eng.  C.  L.  R.  206. 
On  the  other  hand,  numerous  cases  are  to  be  found 
affirming  a  different  rule,  and  referring  the  words  of 
survivorship  to  the  death  of  the  tenant  for  life,  or 
other  prior  particular  estate.  Such  are  the  cases  of 
Brograve  v.  Winder,  2  Ves.  jun.  R.  634;  Newton  v* 
Ayscough,  19  Ves.  R.  534 ;  Hoghton  v.  Whitgreave,  1 
Jac.  &  Walk.  146  :  Daniell  v.  Daniell,  6  Ves.  R.  297  ; 
Wordsworth  v.  Wood,  2  Beav.  R.  25,  17  Eng.  Ch.  R. 
26 ;  Cripps  v.  Walcott,4:  Madd.  R.  11 ;  Pope  v.  Whit- 
combe,  3  Russ.  R.  124,  3  Cond.  Eng.  Ch.  R.  323  ;  Gibbs 
V.  Tait,  8  Sim.  R.  132,  11  Cond.  Eng.  Ch.  R.  359  ; 
Brown  v.  Lord  Kenyon,  3  Madd.  R.  410  ;  Neathway  v. 
Reed,  17  Eng.  Law  &  Eq.  R.  150.  It  is  true  Judge 
Parker,  in  delivering  his  opinion  in  Hansford  v.  Elliott, 
9  Leigh  79,  seems  to  think  that  most  of  the  cases  may 
be  explained  upon  the  particular  circumstances  attend- 
ing them,  and  that  they  are  not  irreconcilable  with 
those  which  refer  the  period  of  survivorship  to  the 
death  of  the  testator ;  and  that  at  all  events  the  weight 
of  authority  is  in  favor  of  that  doctrine.     I  confess  my 


1854. 
April 
Term. 


Martin, 
adm*r,  &e. 

Klrby. 

adm'r.  9tA, 

ftalik 
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tsM.       examination  of   the    English    cases  had    brought  my 
Term.      mind  to  a  diflferent  conclusion.     It  seemed  to  me  that 


Martin,  many  of  the  two  classes  of  cases  were  directly  con- 
*  °Vy*  flicting  and  irreconcilable ;  and  that  whatever  raiffht 
•dm'r.Ac.   be  the  safest  and  soundest  construction,  and  that  best 


4al8. 


adapted  to  promote  the  intention  of  the  testator,  the 
preponderance  of  the  English  authorities  was  in  favor 
of  the  rule  making  the  words  of  survivorship  relate  to 
the  expiration  of  the  previous  particular  estate,  being 
the  period  of  the  distribution  of  the  subject  of  the 
gift,  rather  than  to  the  death  of  the  testator. 

It  may  admit  of  very  grave  question  'whether  this  is 
a  subject  upon  which  anything  like  a  fixed  rule  of  con- 
struction can  be  established.  The  question,  and  the 
only  legitimate  enquiry,  is,  What  is  the  intention  of  the 
testator  ?  As  was  said  by  Sir  William  Grant,  in  New- 
ton V.  AysGOugh^  19  Ves.  R.  534,  the  period  to  which 
the  survivorship  relates  depends  not  upon  any  techni- 
cal words,  but  upon  the  apparent  intention  of  the  tes- 
tator, collected  from  the  particular  disposition  or  the 
general  context  of  the  will.  Lord  Alvanley  expressed 
the  same  opinion  in  effect  in  Russel  v.  Long^  4  Ves.  R. 
551.  And  in  Cripps  v.  Walcott^  4  Madd.  R.  11,  Sir  J. 
Leach,  speaking  of  the  construction  which  refers  the 
survivorship  to  the  period  of  division,  evidently  consi- 
ders it  as  only  applying  in  the  absence  of  a  manifesta- 
tion of  a  special  intent.  Where  that  appears  it  must 
prevail  and  control  the  construction.  What  may  be 
the  true  intention  of  the  testator  in  any  case  is  best 
deduced  from  the  terms  and  provisions  of  the  will 
when  viewed  in  the  light  of  the  surrounding  circum- 
stances which  attended  the  execution.  To  seek  to  de- 
termine it  by  applying  arbitrary  rules  and  technical 
principles,  with  which  testators,  and  those  who  write 
their  wills,  are,  in  a  very  large  majority  of  cases,  ut- 
terly unacquainted,  would  be  most  unprofitable  and 
hazardous. 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA.  71 

This  subject  came  under  review  in  this  court  in  the       ism. 
case  of  Hansford  v.  Elliott^  above  cited  ;  and  whatever      Term. 


Martin, 
adm'r.  &c. 


9l  al8. 


may  be  the  rule  of  the  English  courts,  this  court  would 
seem  to  have  adopted  that  which  refers  the  words  of 
survivorship  to  the  death  of  the  testator;  and  this  is  admr. ic. 
declared  to  be  (in  cases  in  which  no  special  intent  to 
the  contrary  is  manifested)  the  safest  and  soundest 
construction,  that  most  consonant  to  the  intention  of 
the  testator,  and  best  supported  by  the  authorities. 
The  bequest  in  that  case  was  of  the  whole  of  the  tes- 
tator's personal  estate  to  his  wife  during  her  widow- 
hood, with  a  provision  that  if  she  again  married,  her 
interest  was  to  be  reduced  to  one-third,  to  be  held  for 
her  life  ;  and  at  her  death  the  personal  estate  was  to 
be  equally  divided  among  the  surviving  children  of  the 
testator  thereafter  named^  &c.  The  court  (four  judges 
concurring)  held  that  the  word  "  surviving  "  referred  to 
the  death  of  the  testator,  and  not  to  that  of  the  tenant 
for  life  :  and  so  the  children  of  the  testator  who  sur- 
vived him,  but  died  before  the  death  of  the  tenant  for 
life,  took  vested  estates  in  remainder. 

It  is  true  that  Judge  Parker,  in  delivering  *his  opi- 
nion, (in  which  three  of  the  other  judges  concurred,) 
says  that  if  the  rule  were  otherwise  than  as  he  had 
maintained  it  to  be,  he  should  still  be  of  opinion  that 
the  words  of  the  will  in  that  case  suflSciently  showed 
a  special  intent  that  the  interest  should  vest  at  the 
death  of  the  testator.  But  he  enters  fully  into  the 
general  question,  and,  upon  a  review  of  the  authorities, 
concludes  that  the  true  rule  is  that  of  the  earlier  Eng- 
lish cases,  which  have  been  hereinbefore  referred  to. 
This  case  must  therefore  be  regarded  as  authority  in 
cases  in  which  no  special  intent  appears  in  the  will, 
and  as  ruling  such  as  are  not  essentially  distinguishable 
from  it. 

The  counsel  for  the  appellant  insists  that  this  case  is 
so  distinguishable  from  Hansford  v.  Elliott  that  the 
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1854        d(»ctrine  of  that  case  cannot  be  applied  to  this.     It  is 
Term.      frne  the  terms  of  the  will  in  that  case  are  in  some  re- 


A  Bin. 


Martin,     spccts  different  from  those  of  the  will  under  considera- 
V.'        tiou  ;  but  I  have  been  nnable  to  perceive  how  the  dif- 

Klrby.  * 

admv.Ac.  fiTcncc  IS  SO  csscntial  as  to  withdraw  this  case  from 
the  influence  of  the  reasoning  and  the  conclusions 
which  were  adopted  in  that.  In  Hansford  v.  Elliott 
the  be({uest  was  of  personal  property  :  here,  it  is  a 
gift  of  real  and  personal  property  ;  but  it  is  first  to  be 
converted  into  money  by  sale,  and  in  that  form  divided. 
In  that,  the  limitation  was  to  individuals  by  name  : 
here,  it  is  to  the  surviving  children  as  a  class.  But 
from  the  case  of  Long^s  lessee  v.  Prigg^  8  Barn.  &  Cress. 
231,  which  was  a  case  of  a  devise  to  surviving  children 
as  a  class,  we  see  that  no  difference  in  the  result  will 
flow  from  this  distinction  ;  the  same  doctrine  being 
held  applicable  to  devises  to  individuals  ^iomina^/m  and 
as  a  class.  In  Hansford  v.  Elliott  the  property  is  given 
for  the  comfort  aud  support  of  the  wife  and  children, 
and  this  is  supposed  to  indicate  an  intention  to  vest 
the  estate  in  the  children  to  be  supported.  The  infer- 
ence is 'of  little  cogency  at  best;  but  a  similar  feature 
may  be  traced  in  the  present  case  ;  for  from  the  provi- 
sion in  favor  of  his  son  Robert,  in  the  event  of  the 
death  of  his  wife  before  he  should  be  old  enough  to  be 
bound  as  an  apprentice,  the.  testator  would  seem  to  in- 
tend that  the  mother  should  make  provision,  out  of 
the  means  left  to  her,  for  the  wants  of  such  of  the 
children  as  needed  her  assistance.  That  no  disposition 
is  made  by  the  will  in  this  case  of  the  whole  or  any 
part  of  the  property  given  to  the  wife  during  her 
widowhood,  in  case  of  her  second  marriage,  is  a  cir- 
cumstance of  little  weight  as  tending  to  evince  the 
intention  of  the  testator.  He  may  have  used  the  ex- 
pression *'  during  her  widowhood  "  in  the  sense  of 
"during  her  life,"  not  anticipating  the  contingency  of 
a  second  marriage;  and  this  would  seem  not  improba- 
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ble  from  the  fact  that  the  provision  for  Robert,  which 
immediately  follows  in  the  same  sentence  of  the  will, 
is  only  in  the  event  of  the  wife's  death  before  he  at- 
tained the  age  of  sixteen  years,  no  allusion  being  made 
to  the  possibility  of  her  second  marriage ;  w^iereas 
there  would  seem  to  have  been  exactly  the  same  rea- 
son for  such  a  provision  in  the  latter  event  as  in  the 
former.  Such,  I  incline  to  think,  is  the  meaning  which 
should  be  given  to  the  words  "during  her  widow- 
hood " ;  but  if  they  are  to  be  construed  according  to 
their  literal  import,  so  that  the  estate  given  to  the 
widow  would  be  held  to  be  determined  upon  a  second 
marriage,  I  think  no  such  embarrassment  would  result 
as  the  counsel  seems  to  suppose.  The  remainder  being 
vested,  would  not  be  void,  but  the  effect  would  be  to 
hasten  the  period  of  distribution  by  substituting  that 
of  the  second  marriage  of  the  wife  for  that  of  her 
decease. 

The  argument  drawn  from  the  consideration  that  in 
Hansford  v.  Elliott^  if  none  of  the  children  had  sur- 
vived the  tenant  for  life,  a  total  intestacy  would  have 
been  the  consequence,  (a  result  which  the  testator 
could  not  be  supposed  to  have  intended,)  while  in  this 
case  the  construction  contended  for  by  the  counsel 
would  not  be  attended  with  such  a  result,  can  have 
little  force  or  effect  to  withdraw  this  case  from  the 
influence  of  the  reasoning  in  the  former.  It  is  a  suffi- 
cient answer  to  it  to  remark,  that  such  an  intestacy 
would  not  be  the  result  of  either  construction  con- 
tended for  in  this  case.  Indeed,  one  of  the  reasons 
which  suggests  itself  for  the  preference  of  the  rule 
which  refers  words  of  survivorship  to  the  death  of  the 
testator  to  that  which  looks  to  the  death  of  the  tenant 
for  life,  is,  that  in  a  large  majority  of  cases  the  former 
will  be  less  likely  than  the  latter  to  occasion  a  total 
intestacy,  and  thus  bring  about  a  state  of  things  which 
the  testator  manifestly  did  not  intend  to  exist. 

Vol.  XI.— 10 
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1854.  It  is  true  that  in  the  cases  of  Brograve  v.  Winder^ 

Term.  Hoghtou  V.  Whityreave^  and  Newton  v  Ayscough^  as  in 
Martin,  the  present  case,  the  property  was  directed  to  be  sold 
V.'  and  the  proceeds  divided  at  the  death  of  the  tenant  for 
adm'r.  Ac.  life.  Biit  I  Can  perceive  no  particular  significancy  in 
this  circumstance  as  bearing  upon  the  question  who 
were  the  objects  of  the  testator's  bounty.  All  that  is 
fairly  to  be  deduced  from  it  is,  that  the  testator  chose 
that  the  property  should  be  kept  together,  and  his 
wife  continue  to  use  it,  in  the  same  condition  in  which 
he  should  leave  it,  and  in  which  she  with  him  had 
been  previously  accustomed  to  enjoy  it.  But  w^hat- 
ever  weight  might  be  attached  to  it  where  the  pro- 
perty consisted  of  consols  or  other  stocks,  as  in  the 
cases  of  NevHon  v.  Ayscough  and  Neathway  v.  Reed^  I 
think  it  can  have  little  force  in  a  case  like  the  present, 
where  the  property  consisted  of  land  and  negroes  and 
other  articles  of  personal  property.  That  a  testator, 
after  giving  such  property  to  his  wife  during  her  life, 
should  direct  it  to  be  sold  at  her  death,  and  the  pro- 
ceeds divided  among  his  surviving  children,  does  not, 
in  my  judgment,  furnish  any  indication  that  his  mean- 
ing was  to  restrict  his  bounty  to  those  of  them  who 
should  chance  to  be  then  still  living,  to  the  disinherison 
of  the  families  of  such  of  them  as  should  have  died 
before  the  death  of  the  tenant  for  life. 

It  will  be  seen  in  a  learned  work  on  the  subject  of 
wills,  (2  Jarm.  on  Wills  647,)  the  author  regards  such 
a  provision  in  a  will  as  furnishing  no  real  distinction 
between  it  and  the  cases  in  which  the  words  of  sur- 
vivorship had  been  referred  to  the  death  of  the  testator. 
And  he  attributes  to  Sir  William  Grant  probable  dis- 
approbation both  of  the  reasoning  which  led  to  the 
adoption  of  the  rule  in  those  cases,  and  of  this  distinc- 
tion (without  a  difference)  which  had  been  engrafted 
upon  it  by  Lord  Loughborough.  The  case  to  which 
he  refers  as  evincing  the  view  probably  entertained  by 
Sir  William  Grant,  is  Daniell  v.  Daniell^  6  Ves.  R.  297. 
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I  think,  therefore,  the  circumstances  relied  on  fail 
to  show  any  special  intent,  on  the  part  of  the  testator 
in  this  case,  in  the  use  of  the  words  "  surviving  chil- 
dren," to  refer  them  to  the  death  of  the  tenant  for 
life ;  and  that  the  case  cannot  be  distinguished,  in  any 
essential  particular,  from  Hansford  v.  Elliott.  I  think, 
too,  the  rule  prescribed  in  that  case  (so  far  as  any  rule 
can  be  applied  to  a  subject  of  this  character)  is  per- 
haps the  soundest  and  safest  rule,  and  best  adapted,  in 
a  large  majority  of  cases,  to  promote  the  intention  of 
testators.  But  whatever  might  be  my  opinion  as  to 
this,  I  think  it  should  be  adhered  to  as  the  settled 
doctrine  of  this  court,  notwithstanding  the  different 
result  of  the  recent  English  cases. 

In  the  case  of  Hansford  v.  Elliott^  President  Tucker 
dissented  from  the  opinion  of  the  other  judges  upon 
this  question.  But  it  will  be  observed,  upon  examining 
the  opinion  delivered  by  him,  that  had  that  case  con- 
tained a  particular  feature  which  is  found  to  exist  in 
this,  he  would  have  concurred  in  the  judgment  of  the 
court.  He  said  that  if  it  had  appeared  the  testator 
had  lost  a  child  before  the  date  of  his  will,  the  natural 
construction  of  the  word  "  surviving "  would  be  to 
refer  it  to  that  event.  In  this  case,  it  does  appear  that 
the  testator  had  lost  a  daughter,  Mrs.  Cowles,  before 
the  making  of  his  will,  and  that  circumstance  was 
doubtless  in  his  mind  at  that  time,  because  he  makes  a 
bequest  of  one  hundred  dollars  to  her  son.  And  ac- 
cording to  the  opinion  of  Judge  Tucker,  the  expres- 
sion "  surviving  children  "  should  be  construed  to  mean 
those  who  were  living  at  the  date  of  the  will;  who 
would  thus  take  a  vested  interest  at  the  death  of  the 
testator.  In  the  case  of  Neathway  v.  Heed^  Lord  Jus- 
tice Knight  Bruce  seems  disposed  to  give  the  same 
construction  to  the  words  of  survivorship  which  is 
given  by  Judge  Tucker  in  the  case  supposed  by  him, 
and  which  is  the  actual  case  here.     It  is  unnecessary. 
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however,  to  consider  the  case  in  this  view  any  farther, 
because  it  does  not  appear  that  any  change  took  place 
in  the  condition  of  the  testator's  family  between  the 
date  of  his  will  and  his  death,  so  that  the  same  persons 
would  be  designated  by  the  words  "surviving  chil- 
dren," whether  they  be  referred  to  the  one  period  or 
to  the  other. 

In  conclusion,  I  would  remark  that  the  particular 
bequest  under  consideration  cannot  be  read  in  the 
sense  given  to  it  by  the  construction  contended  for  by 
the  appellant's  counsel,  without  a  plain  departure  from 
the  literal  import  of  the  terras  employed.  Those 
terms  are  "  between  all  my  surviving  children,  f?r  their 
heirs."  Heirs  of  whom  ?  Certainly  not  of  any  child 
or  children  that  might  be  living  at  the  death  of  the 
tenant  for  life.  Nemo  est  hceres  viventis.  The  appel- 
lant's counsel  says  the  terms  used  are  not  to  be  under- 
stood according  to  their  literal  import,  and  that  the 
true  meaning  is  that  the  property  is  to  be  divided  be- 
tween such  of  the  children  as  should  be  living  at  the 
death  of  the  tenant  for  life  a7id  the  heirs  or  descendants 
of  such  as  should  have  died  ;  the  latter  to  take  j>er 
stirpes^  unless  all  the  testator's  children  should  then  be 
dead,  in  w^hich  event  the  grand  children  would  take 
per  capita.  But  this  construction  would  embrace  ex- 
actly the  same  persons  as  participants  in  the  testator's 
bounty  as  if  he  had  said,  "  to  my  children  and  their 
heirs,"  entirely  omitting  the  word  "  surviving,"  arid 
changing  "  or  "  into  "  and."  Yet  some  eflfect  must  be 
given  to  this  word  "  surviving,"  because  some  meaning 
must,  if  possible,  be  assigned  to  every  word  in  the  will. 
Turner,  lord  justice,  in  Neathvmy  v.  Reed.  I  take  it, 
that  where  some  meaning  can  be  given  to  a  word,  it 
must  receive  it,  unless  it  will  occasion  some  incurable 
repugnance  between  different  parts  of  the  w^ill,  or  vio- 
late the  plain  intention  of  the  testator.  And  although 
it  may  be  admissible  to  replace  the  disjunctive  with 
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the  conjunctive,  if  necessary  to  eflFectnate  the  testator's       isw. 
intent,  such  necessity  must  first  be  clearly  shown  to       Term. 


exist.  According  to  the  appellant's  reading  of  the  Martin, 
will,  the  word  "  surviving  "  does  not  serve  to  designate  ▼.' 
the  persons  who  are  to  take  in  remainder,  which  is  its  ^^^'J*  **^* 
natural  and  proper  function  ;  but,  if  it  have  any  effect, 
it  is  to  convert  what  would  otherwise  be  a  vested  in- 
terest into  a  contingent  remainder,  against  the  known 
preference  of  the  law  to  construe  an  estate  to  be  the 
former  rather  than  the  latter.  On  the  other  hand,  if 
we  will  suppose  that  the  testator,  in  using  the  words 
"  ray  surviving  children^  or  their  heirsy^  could  not  have 
had  in  mind  only  those  of  his  children  who  should  be 
living  at  the  death  of  the  tenant  for  life,  but  must  have 
intended  to  provide  for  the  children  or  descendants  of 
Buch  of  them  as,  though  then  surviving  at  the  date  of 
the  will,  or  who  might  be  surviving  at  his  decease, 
might  yet  die  in  the  life  time  of  the  tenant  for  life,  all 
diflSculty  is  avoided,  and  the  natural  and  literal  import 
of  all  the  words,  used  is  preserved ;  and  the  effect  is  to 
confer  a  vested  interest  upon  all  the  children  who  were 
living  at  the  death  of  the  testator. 
I  am  of  opinion  to  affirm  the  decree. 

Allen,  Moncure  and   Samuels,  Js,  concurred   in 
the  opinion  of  Lee^  J. 

Daniel,  J.  dissented. 

Decree  affirmed. 
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gllcbmottiff. 
1854.  Callis  &  ah.  V.  Kemp  <j&  ah. 

April 


Term. 


May  9th. 

1.  In  ejectment  the  jury  set  out  the  wills  of  a  grand  father  ami 

fatlier ;  and  if  the  son  who  is  dead  took  under  his  father's 
will,  they  find  for  the  plaintiff:  If  he  took  under  the  grand 
father's  will,  they  find  for  the  defendants.  The  verdict 
is  sufficiently  certain ;  and  submits  the  single  question 
upon  the  construction  of  the  wills  to  the  court. 

2.  Though  in  ejectment  the  plaintiff's  in  their  declaration  claim 

the  whole  of  a  tract  of  land,  the  jury  may  find  for  the 
plaintiffs  for  an  undivided  interest  in  it. 

3.  Though  where  less  land  is  recovered  than  is  demanded,  the 

boundaries  of  the  land  recovered  should  be  designated, 
yet  where  an  undivided  interest  in  it  is  recovered,  it  is 
impossible  to  set  out  the  boundaries;  but  the  interest 
being  certain,  that  is  sufficient. 

4.  In  1799  testator  lends  to  his  son  B  a  tract  of  land  during  his 

natural  life ;  and  if  he  should  die  w  ithout  lawful  issue, 
testator  gives  the  land  to  his  grand  son  H  B,  to  him  and 
his  heirs  forever.  "  But  should  my  son  B  leave  lawful  issue, 
my  will  and  desire  is  that  he  may  dispose  of  said  land  to 
such  of  his  issue  as  he  may  think  fit."  Held:  That  B 
took  an  estate  tail  in  the  land,  which  by  the  statute  was 
converted  into  a  fee. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Gloucester  county,  by  the  lessee  of  Kemp  and 
others  against  James  Callis  and  others.  The  declara. 
tion  claimed  four  several  tracts  of  land,  one  of  which 
is  described  as  containing  five  hundred  acres,  more  or 
less,  known  as  Summers'  or  Seymour's,  formerly  Da- 
mold's,  and  it  also  claimed  a  water  grist  mill  known 
by  the  name  of  Burton's  mill,  and  land  attached 
thereto,  containing  twenty- four  acres. 

On  the  trial  the  jury  found  generally  for  the  plain- 
tiffs twelve  undivided  thirteenths  of  three  of  the  tracts 
described  in  the  declaration  ;  and  they  found  for  the 
plaintiffs  twelve-thirteenths  of  one-half  of  the  grist 
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mill    and    the  land  attached   thereto.     They   further       \m. 
found  that  Philip  H.  Burton,  under  whom  the  plain-      Term. 


tiffs  claimed,  at  the  time  of  his  death,  was  an  infant       caius 
under  the  age  of  twenty-one  years,  and  possessed  of        v. 
and  entitled  to  one  other  tract  of  land  in  the  plaintiffs'       *»*» 
declaration  mentioned  and  described  as  containing  five 
hundred   acres,  more  or  less,  known  as  Summers'  or 
Seymour's,  formerly  Damold's,  and  the  remaining  half 
of   the  grist  mill  known   as    Burton's  mill,    and  the 
remaining  half  of  the  tract  of  land  thereto  attached, 
being  about  twelve  acres.     That  the  said  tract  of  five 
hundred  acres,  known,  &c.,  and  the  said  last  mentioned 
half  part  of  the  mill  and  land  thereto  attached,,  were 
devised  by  Henry  H.  B.  Burton,  who  was  the  grand 
father  of  the  said  Philip  H.,  in  the  year  1799,  in  man- 
ner and  form  following: 

"  I  lend  to  my  son,  Henry  Burton,  the  tract  of  land 
which  I  purchased,  which  was  a  part  of  the  late  Dr. 
Summers'  estate  (formerly  Damold's),  during  his  na- 
tural life;  and  if  he  should  die  without  lawful  issue,  I 
give  and  devise  the  said  tract  of  land  to  my  grand  son, 
Henry  Burton,  to  him  and  his  heirs  forever:  But 
should  my  son  Henry  leave  lawful  issue,  my  will  and 
desire  is  that  he  may  dispose  of  said  land  to  such  of 
his  issue  as  he  may  thint  fit.  I  likewise  lend  to  my 
son,  Henry  Burton,  during  his  natural  life,  my  half  of 
the  mill  that  was  purchased  of  Captain  Charles  Tom- 
kies  ;  and  if  he  should  die 'without  lawful  issue,  I  give 
my  half  of  the  above  said  mill  to  my  son  Simon  Bur- 
ton's sons,  Charles  and  Henry,  to  them  and  their  heirs 
forever :  But  should  my  son  Henry  leave  lawful  issue, 
it  is  my  will  and  desire  that  he  shall  have  the  power 
to  dispose  of  his  part  of  the  above  said  mill  to  any  of 
his  issue  he  shall  think  fit."  The  jury  find  further  that 
said  Henry  Burton  took  possession  of  said  tract  of 
land  known  as  Summers',  &c.,  and  half  of  the  said 
mill  called  Burton's,  under  the  will  of  his  father,  Henry 


Digitized  by 


Google 


80  COURT    OF    APPEALS    OF    VIRGINIA. 

ISM.       H.  B.  Burton,  and  remained  in  possession  thereof  until 
Term.      bis  death  ;  and  they  set  out  his  will  in  hcec  verba  ;  by 
cauto       which,  after  a  legacy  of  three  slaves,  all  his  stock  and 
V.  '      household  furniture  to  his  wife,  he  gives  the  residue  of 
Aai8.      his  estate,  real  and  personal,  to  his  son,  Philip  H.  Bur- 
ton ;  and  expresses  it  as  his  wish   that  his  wife  shall 
keep  the  whole  of  his  estate  together  until  his  son 
arrived  at  the  age  of  maturity,  for  their  support  and 
his  education.     The  jury  further  found  that  Mrs.  Bur- 
ton died  before  the  institution  of  this  suit ;  that  Philip 
H.  Burton  was  the  legitimate  child  of  Henry  Burton, 
and  that  he  died  an  infant  before  this  suit  was  insti- 
tuted.    And  they  found  that  if  the  law  be,  under  the 
foregoing  facts,  that  Philip  H.  Burton  derived  title  to 
the  said  tract  of  land,  known  as  Summers',  &c.,  and  the 
last  mentioned   half  of   the  mill    and  tract  of   land, 
under  the  wnll  of  his  father,  Henry  Burton,  then  they 
found  for  the  plaintiffs  twelve-thirteenths  of  the  undi- 
vided tract  called  Summers',  and  twelve-thirteenths  of 
the  last  mentioned  one-half  of  the  said  mill  and  land 
thereto  attached  :   But  if  the  law  be  that  Philip  H. 
Burton  derived  his  title  to  this  land  and  half  of  the 
mill  and  land  thereto  attached  by  virtue  of  the  will  of 
his  grand  father,  Henry  H.  B.  Burton,  then,  as  to  the 
tract  known  as  Summers',  and  the  last  mentioned  half 
of  the  mill  and  the  land  thereto  attached,  they  found 
for  the  defendants. 

Upon  this  verdict  the  court  below  rendered  a  judg- 
ment for  the  plaintiffs ;  and  the  defendants  applied  to 
this  court  for  a  supersedeas^  which  was  awarded. 

R,  T,  Daniel^  for  the  appellants,  insisted : 

Ist.  That  the  special  verdict  was  too  uncertain  and 
defective  to  warrant  any  judgment  thereon.  It  is 
found  that  Philip  H.  Burton  died  an  infant,  seized  of 
the  property  in  controversy,  having  derived  the  same 
from  his  father's  or  his  grand   father's  will,  according 
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to  the  oonstruction  of  these  instruments.     The  verdict       i864. 

April 

does  not  find  the  relationship  of  the  lessors  of  the      Term. 


plaintiff  to  Philip  H.  Burton,  which  will  entitle  them       caiiia 
to    take   under   the   11th   section    of    the   statute  of        v.  * 

Kemp 

descents  ;  but  simply  that  they  claim  under  Philip  H.  a^is- 
Burton.  If  the  lessors  of  the  plaintiff  are  descendants 
of  Henry  H.  B.  Burton's  (the  grand  father)  brothers  or 
sisters,  and  not  of  Henry  Burton's  (the  father)  brothers 
or  sisters,  then  they  are  not  the  class  of  persons  de- 
scribed in  the  statute  entitled  to  take  in  exclusion  of 
{he  kindred  on  the  part  of  the  mother  of  Philip  H. 
Burton,  the  infant ;  which  kindred  the  defendants  may 
be,  although  that  matter  is  also  omitted  from  the 
finding  of  the  jury.  If  the  lessors  are  not  the  persons 
described  in  the  11th  section  of  the  statute  of  de- 
scents, then  it  is  wholly  unimportant  whence  Philip 
H.  Burton,  the  infant  intestate,  derived  the  property  ; 
for  it  will  go  as  if  he  had  died  an  adult,  viz  :  to  the 
defendants,  supposing  them  to  be  brethren  of  the  half 
blood  e^ parte  materna^  and  the  lessors  to  be  only  grand 
uncles  and  aunts  or  their  descendants  ex  parte paterna. 
The  consanguinity  of  the  lessors  and  the  defendants 
should  have  been  found  by  the  jury.  A  special  ver- 
dict leaves  no  room  for  presumption.  Boiling  v.  The 
Mayor  of  Petersburg^  3  Rand.  563.  No  material  fact 
can  be  supplied  by  inl^endment.  Tunnell  v.  ^yat8on^ 
2  Munf.  283.  And  though  a  verdict  may  find  gene- 
rally for  either  party,  dependent  upon  a  particular 
point  of  law,  and  such  verdict  is  not  strictly  a  special 
verdict,  {McMichen  v.  Amos^  4  Rand.  134,)  yet  the  facts 
on  which  the  question  depends  must  be  so  stated  as  to 
enable  the  court  clearly  to  resolve  the  question.  This 
is  a  special  verdict,  not  a  general  verdict  with  a  point 
of  law  reserved. 

2d.  That  the  special  verdict  finds  no  possession  in 
the  defendants.     Cropper  v.  Carlton^  6  Munf.  277. 

3d.  That    the   finding   was    defective   in   awarding 

Vol.  XI.— 11 
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T«rm.      demanded,  and  not  finding  as  to  the  other  thirteenth, 
or  who  held  it. 

4th.  That  under  the  true  construction  of  the  clauses 


CaUls 
ftals. 

V. 

Aai«.  of  the  will  of  Henry  H.  B.  Burton,  the  grand  father 
of  the  infant  intestate,  in  regard  to  the  estates  therein 
referred  to,  executory  limitations  are  created  in  favor 
of  the  issue  of  Henry  Burton,  the  son,  and  not  estates 
tail  in  Henry  Burton,  turned  into  a  fee  by  the  statute. 
The  estate  is  given  for  life  to  Henry  Burton,  with  re- 
mainder over  to  others  by  name,  in  the  event  that 
Henry  Burto.n  did  not  by  will  leave  the  property  to 
some  of  his  issue.  The  language  of  the  will  shows 
plainly  that  the  term  issue  is  not  used  as  indicating 
persons  who  were  intended  to  take  under  the  will 
absolutely  ;  but  only  as  persons  among  whom  Henry 
Burton  might  exercise  the  power  of  appointment 
vested  in  him  by  the  will.  That  power  he  exercised 
in  favor  of  his  son,  Philip  H.  Burton,  who  therefore 
took  not  from  his  father,  but  from  his  grand  father. 

liohinscm,  for  the  appellees  : 

Upon  the  first  and  second  points  made  by  the  coun- 
sel for  the  appellants,  he  insisted  that  the  verdict  was 
not  a  special  verdict ;  but  was  absolute  as  to  some 
•parts  of  the  subject,  and  as  to  another  part  submits  a 
single  question  to  the  judgment  of  the  court.  That 
the  princii>le  was  similar  to  that  in  McMichen  v.  Amos^ 
4  Band.  134.     On  the  third  point  made,  he  referred  to 

1  Rob.  Pr.  461. 

On  the  fourth  point  made  by  the  counsel  for  the 
appellants,  he  insisted,  that  although  the  devise  was 
to  Henry  Burton  for  life,  yet  the  estate  was  given 
after  his  death  to  his  issue  ;  and  by  the  rule  in  Shelleifs 
Case  this  is  the  same  as  if  given  to  him  and  his  issue. 

2  Jarm.  on  Wills  335.     And   that  clearly  creates  an 
estate  tail.     Id.  236  ;  2  Lorn  ax  Dig.  225 ;  3  Lomax 
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Dig.  203-4 ;  Id.  207,  pi.  11.     That  it  was  clear  under       i854. 
these  authorities  that  Henry  Burton  took  an  estate      Term. 


tail :  And  this  was  converted  into  a  fee  by  the  statute.      caiiis 


dais. 

V. 


Kemp 

Allen,  jP.  In  the  errors  assigned  in  the  petition  **>«• 
and  the  argument  of  counsel,  an  objection  was  taken 
to  the  verdict  as  being  too  uncertain  and  defective. 
The  finding  is  ^  general  one  for  the  plaintiff,  unless, 
upon  a  single  point  of  law  reserved,  the  court  should 
be  of  opinion  that  the  law  is  for  the  defendants  in  re- 
spect to  a  portion  of  the  land  claimed  in  the  declara- 
tion and  described  in  the  verdict.  Such  a  verdict  was 
held  to  be  regular  and  proper  in  the  case  of  McMichen 
V.  Amo8^  4  Kand.  134.  The  question  was  directly  pre- 
sented in  that  case,  and  decided ;  and  the  character  of 
the  suit,  a  pauper  case  for  freedom,  in  which  form  is 
disregarded,  had  no  influence  on  the  decision  of  this 
point.  Judge  Cabell,  in  giving  the  opinion,  in  which 
the  other  judges  concurred,  says  that  such  a  verdict 
is  a  "  conclusion  drawn  by  the  jury  from  the  facts, 
in  favor  of  one  or  the  other  party ;  subject,  however, 
to  the  opinion  of  the  court  on  the  case  specially 
stated  by  the  jury.  Such  a  general  conclusion  for  one 
party  necessarily  carries  with  it  the  idea  that  that 
party  must  prevail  unless  the  law  upon  the  special 
case  referred  to  the  court  shall  be  against  him.  All 
facts  not  found  in  the  special  case  are  excluded  from 
the  consideration  of  the  court,  or  negatived  by  the 
general  finding  in  his  favor."  In  this  case  the  jury  has 
found  for  the  plaintiffs  if  Philip  H.  Burton  took  under 
his  father's  will,  arid  for  the  defendants  if  his  title  was 
derived  under  his  grand  father's  will.  The  title  of 
Philip  H.  Burton,  as  derived  from  one  or  the  other 
source,  is  to  be  regarded  as  an  established  fact ;  and  it 
being  further  found  that  the  said  Philip  H.  Burton 
died  an  infant,  the  verdict  also  necessarily  establishes 
that  the  lessors  of  the  plaintiff  stood  in  such  relat'on 
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1854.       to  him  as  that,  under  the  act  of  descents  of  1S19,  they 
Term.      wcrc  entitled  to  succeed  to  him  if  he  took  under  the 


caiiiB       devise  of  his  father :  and  the  wills  of  the  grand  father 
v.^'       and  father  are  both  set  forth  in  the  verdict.     All   the 

A  ale.      facts,  therefore,  to  enable  the  court  to  determine  this 
question,  are  set  forth  with  precision. 

And  so  as  to  the  second  error  assigned,  that  the  spe- 
cial verdict  finds  no  possession  in  the  defendants.  By 
the  general  finding  all  facts  necessary  to  entitle  the 
plaintiff*  to  a  verdict  are  to  be  considered  as  found,  sub- 
ject to  the  opinion  of  the  court  on  the  case  specially 
stated. 

As  to  the  objection  that  the  verdict  is  defective 
in  finding  for  the  plaintifi*  twelve-thirteenths  of  the 
property,  the  whole  being  demanded  in  the  declara- 
tion, and  containing  no  finding  as  to  the  other  thir- 
teenth :  It  is  not  necessary  that  the  plaintiflf  in  eject- 
ment should  recover  all  that  is  demanded  in  the  decla- 
ration. He  may  recover  less.  Clay  v.  White^  1  Munf. 
162;  Ahlett  v.  Skinner^  1  Siderfin  229;  Burgess^  lessee 
V.  Purvifij  1  Burr.  R.  326  ;  Leynn'  lessee  v.  McFarland^ 
9  Cranch's  R.  151.  And  though  where  less  is  recovered 
than  was  demanded,  the  boundaries  of  the  part  reco- 
vered should  be  designated,  where,  as  in  this  case,  the 
verdict  was  for  an  undivided  interest,  no  boundaries 
could  be  designated  ;  but  there  is  no  uncertainty  as  to 
the  interest  recovered.  The  sheriff  would  under  the 
execution  give  possession  of  the  undivided  interests 
recovered,  leaving  the  defendants  in  possession  of  the 
residue.  Roe  ex  dem..  Saul  v.  Dawson^  3  Wils.  R.  49. 
On  the  merits  it  is  maintained  that  upon  the  will  of 
Henry  H.  B.  Burton,  the  grand  father,  and  under  what 
it  is  argued  amounts  to  an  appointment  to  Philip,  in 
the  will  of  Henry  the  son,  Philip  took  under  the  will 
of  his  grand  father  a  fee  simple  estate  :  The  pereon 
taking  under  a  power  deriving  his  estate  not  from  the 
person  executing  the  power,  but  under  the  original 
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devise  creating  the  power.     The  grand  father  by  his       i854. 
will  lent  the  land  in  controversy  to  his  son  during  his      Term. 


Calite 
A  sLb. 


natural  life.  The  case  referred  to  of  Williamson  v. 
JLedhetter^  2  Munf.  521,  decides  that  the  use  of  the 
-word  lend  is  not  of  itself  sufficient  to  confine  the  limi-  &ai«. 
tation  to  the  period  of  the  devisee's  death.  For  whe- 
ther the  word  lend  or  give  is  used,  an  estate  for  life  is 
vested  in  the  first  taker.  The  will  contains  no  express 
devise  to  the  heirs  or  heirs  of  the  body,  nor  is  any 
estate  given  directly  to  the  issue:  the  issue  must  take 
by  implication. 

The  will  provides  that  if  the  son  should  die  without 
lawful  issue,  he  gave  the  lands  to  his  grand  son,  to 
him  and  his  heirs  forever.  The  testator  intended  to 
give  something  by  this  clause  to  the  grand  son  ;  but 
the  interest  so  intended  to  be  given  was  made  to  de- 
pend on  the  son's  dying  without  issue.  Taking  these 
words  alone,  it  is  clear  the  testator  intended  that  his 
son  should  take  such  an  estate  for  life  in  the  first  in- 
stance as  would  be  transmissible  to  his  issue ;  and  to 
effectuate  that  intent,  the  w'ords  "die  without  issue" 
have  always  been  construed  as  controlling  the  previous 
devise  for  life,  and  as  enlarging  the  estate  from  an 
estate  for  life  to  an  estate  tail.  The  testator,  although 
he  gave  but  a  life  estate  to  the  son,  clearly  intended 
that  the  grand  son  should  not  take  whilst  there  was 
any  issue  of  the  son  ;  and  there  being  nothing  to  limit 
the  devise  to  the  issue  living  at  the  testator's  death, 
the  words  must  be  referred  to  an  indefinite  failure  of 
issue.  The  words  "  should  his  son  leave  lawful  issue, 
he  might  dispose  of  his  land  to  such  of  his  issue  as  he 
may  think  fit,"  do  not  of  themselves  show  an  inten- 
tion to  restrict  the  previous  words  to  a  failure  of  issue 
at  the  death  of  the  first  taker.  In  cases  of  ])ersonal 
property,  words  of  that  description  may  have  been 
received  as  evidence  of  an  intention  to  restrict  the 
words  "  dying  without  issue  "   to  a  failure  of  issue  at 
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1864.       the  death  ;  but  such  construction  of  the  words  has  not 
Term,      been  extended  to  real  property,  as  it  would  defeat  the 


Cams 
ftalB. 


leading  intent  to  provide  for  the  issue  so  long  as  there 
should  be  any  issue.  Blackborn  v.  Edgley^  1  P.  Wms. 
ftais.  605  ;  Soulle  v.  Gerrardy  Cro.  Eliz.  525  ;  King  v.  Mel- 
ling  J 1  Vent.  230  ;  S.  C.  2  Levinz  58  ;  Atkinson  v.  Hut- 
chinson^ 3  P.  Wms..  258 ;  Forth  v.  Chapman^  1  P.  Wms. 
663. 

That  the  power  of  disposing  to  such  of  his  issue  as  he 
should  think  fit  would  not  operate  to  restrict  the  gene- 
ral words,  is  shown  by  the  case  of  Ball  v.  Payne^  6 
Rand.  73,  where  a  similar  power  of  disposing  amongst 
or  to  either  of  the  heirs  of  the  body  was  contained  in 
the  devise,  but  the  tenant  for  life  was  held  to  take  an 
estate  tail,  which  by  our  statute  was  converted  into  an 
estate  in  fee  simple.  Upon  the  whole,  it  seems  to  me 
that  according  to  the  cases  oi Bells  v.  Gillespie^  5  Rand. 
273  ;  Broaddns  v.  Turner^  5  Rand.  308 ;  Jiggetts  v. 
DaviSj  1  Leigh  368,  and  the  cases  there  referred  to, 
the  son  in  this  case  took  an  estate  tail  by  implication, 
which  by  the  statute  was  enlarged  into  a  fee  ;  and  that 
the  estate  so  vested  in  Henry  Burton  passed  by  his 
will  to  his  son,  Philip  H.  Burton,  who  thus  derived 
title  under  the  will  of  his  father,  and  not  under  the 
will  of  his  grand  father,  by  the  supposed  appointment 
in  the  will  of  his  father. 

I  think  the  judgment  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of 
Allen,  J. 

Judgment  affirmed. 
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COLVIN    V.    MeNEFEE.  1854 

May  9th. 

1.  An  instruction  given  by  the  court,  which,  upon  the  statement 

of  the  evidence  given  by  the  party  excepting,  could  not 
be  injurious  to  him,  is  no  ground  for  reversing  the  judg- 
ment. 

2.  A   deed  of   trust  given  to  secure  a  debt  provides  that  the 

grantor  shall  hold  possession  of  the  property  until  a  cer- 
tain day.  Before  that  day  the  grantor  makes  an  agree- 
ment under  seal  with  a  third  person,  by  which  he  agrees 
to  take  a  certain  price  for  the  property ;  and  if  the  money 
with  its  interest  was  not  returned  within  twelve  months, 
the  agreement  was  to  stand  as  a  bill  of  sale ;  and  he  delivers 
possession  of  the  property.  The  trustee,  who  has  had  no 
notice  of  this  agreement,  takes  possession  of  the  property 
and  sells  it,  within  five  years  from  the  time  to  which  the 
grantor  was  entitled  to  hold  it,  and  within  five  years  of 
the  time  which  the  agreement  gave  the  grantor  to  return 
the  purchase  money ;  but  not  within  five  years  of  the 
time  of  the  sale  and  delivery  of  the  property  to  the  party 
under  the  agreement.  Held  :  The  title  of  the  purchaser 
of  the  grantor  was  not  protected  by  the  lapse  of  time,  and 
the  trustee  was  entitled  to  take  possession  and  sell  under 
the  trust  deed. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  the  county  of  Kappahannock,  brought  by  James 
M.  Colvin  against  Alexander  F.  Menefee.  The  object 
of  the  suit  was  to  recover  the  price  of  a  slave  named 
Milley,  which  had  been  sold  by  Menefee  as  trustee  in 
a  deed,  and  which  Colvin  claimed  to  have  been  his 
property. 

On  the  trial  of  the  cause  the  defendant  asked  for  an 
instruction,  which  was  given  by  the  court ;  and  the 
plaintiff  excepted.  The  bill  of  exceptions  showed, 
that  by  a  deed  bearing  date  the  5th  of  August  1837, 
William  Harmons  conveyed  to  Menefee  certain  real 
and  personal  property,  of  which  the  slave  Milley  was 
a  part,  in  trust  to  secure  certain  debts  therein   speci- 
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fied ;  and  the  deed  provided  that  Harmons  should  be 
permitted  to  retain  possession  of  the  property  until 
the  let  of  August  1839.  This  deed  was  duly  recorded 
in  the  clerk's  office  of  the  County  court  of  Madison, 
where  Harmons  then  lived  and  held  the  said  slave  in 
his  possession.  On  the  16th  of  October  1838  Har- 
mons entered  into  a  written  agreement  under  seal  with 
Colvin,  by  which  he  agreed  to  take  two  hundred  and 
fifty  dollars  for  the  slave  Milley :  And  if  the  money 
Mith  its  interest  was  not  returned  to  Colvin  within 
twelve  months,  the  agreement  was  to  stand  as  a  bill 
of  sale,  clear  of  all  encumbrance.  This  agreement 
was  made  at  the  house  of  Colvin,  in  the  county  of 
C'ulpeper,  at  whirh  time  the  slave  was  in  the  county 
of  Madison  in  the  possession  of  Harmons  or  Milton 
Kirtley,  under  a  temporary  pledge  for  the  loan  of 
money  from  Kirtley  to  Harmons.  Within  three  or 
four  days  thereafter,  Harmcms  sent  the  slave  Milley  to 
Colvin,  to  be  held  by  him  under  the  contract  aforesaid 
of  the  l()th  of  October  1838;  and  Colvin  held  posses- 
sion of  her,  in  the  county  of  Culpeper,  until  the  end  of 
the  year  1842,  when  he  removed  from  Culpeper  to 
Madison  county,  and  carried  the  slave  with  him,  and 
retained  possession  of  her  until  the  end  of  the  year 
1S43,  holding  and  claiming  title  to  her  under  the  said 
contract.  Some  time  in  the  year  1843  Harmons  re- 
moved from  Madison  to  Culpeper  county  ;  and  some 
time  in  the  year  1844,  before  the  13th  of  March  of 
that  year,  the  slave  Milley  was  found  in  the  possession 
of  Harmons  in  Culpeper,  and  was  taken  possession  of 
by  the  defendant,  who  sold  her  under  the  deed  of  trust 
aforesaid,  on  that  day,  for  the  price  of  four  hundred 
and  eighty-one  dollars  ;  for  the  recovery  of  which  this 
suit  was  brought.  Upon  this  state  of  facts  the  court, 
on  the  motion  of  the  defendant,  instructed  the  jury, 
that  if  they  believed  these  facts,  the  said  Colvin  was 
to  be  regarded   as  having  constructive  notice  of  the 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA. 


89 


deed  to  Menefee,  of  the  5th  of  August  1837  ;  and  that 
it  was  not  necessary  for  the  protection  of  Menefee's 
title  to  have  the  said  deed  recorded  in  Culpeper  at  all. 
And  if  the  jury  should  believe  that  the  plaintiff  held 
possession  of  the  slave  Milley  under  the  said  contract, 
his  possession,  so  far  as  Menefee  was  concerned,  was 
the  same  as  the  possession  of  Harmons  up  to  the  16th 
of  October  1839;  and  that  the  statute  of  limitations 
did  not  commence  to  run  against  the  said  Menefee 
until  the  16th  of  October  1839:  The  statute  runs 
only  in  cases  where  the  possession  is  adverse.  In  this 
case  the  possession  was  not  adverse  until  the  expira- 
tion of  one  year  from  the  date  of  said  contract. 

Under  this  instruction  the  jury  found  a  verdict  for 
the  defendant,  upon  which  the  court  rendered  a  judg- 
ment. And  thereupon  Colvin  applied  to  this  court  for 
a  8uj)ersedea8,  which  was  awarded. 
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Mor807i^  for  the  appellant : 

This  case  comes  up  upon  an  instruction  given  by  the 
court  below,  that  in  as  much  as  the  conditional  sale 
allowed  one  year  for  the  repayment  of  the  purchase 
money  of  the  slave,  that  this  time  is  not  to  be  taken 
into  account  in  considering  the  bar  of  the  statute  of 
limitations.  It  cannot  be  said  that  there  was  not  a 
conflict  between  the  sale  and  the  trust  deed.  The 
grantor  assumed  a  power  not  given  him  bj'  the  deed ; 
and  the  purchaser  took  in  conflict  with  it :  And  if  this 
be  so,  the  plaintiff  is  entitled  to  recover  in  this  action. 
The  adverse  holding  which  is  contemplated  is  a  hold- 
ing with  a  claim  of  right,  and  with  a  different  title 
from  the  other  side  ;  and  where  there  is  such  an  adverse 
holding  the  statute  runs.  Bradstrett  v.  Huntington^  .5 
Peters'  R.  401. 

Under  the  decisions  of  our  courts  it  is  not  necessary 
to  plead  the  statute  of  limitations  in  an  action  of  de- 
tinue, and  five  years'  peaceable  possesssion  of  slaves 
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gives  title.  Newby^s  adrrCvB  v.  Blakey^  3  Hen.  &  Munf. 
57;  Brent  v.  Chapman^  5  Cranch's  E.  358;  Shelby  v. 
Guy,  11  Wheat.  E.  361 ;  Flam  v.  Bass'  ex'ors,  4  Munf. 
301 ;  Garland  v.  Enos,  4  Munf.  504.  The  court  is  also 
referred  to  the  case  of  Sheppards  v.  Turpin,  3  Gratt. 
373,  the  facts  of  which  resemble  in  a  considerable 
degree  the  facts  of  this  case. 

Robinson,  for  the  appellee  : 

Here  was  a  deed  of  trust  duly  recorded,  which  was 
a  lien  upon  the  property  against  all  persons  claiming 
under  the  grantor;  and  of  which  they  were  bound  to 
take  notice.  Colvin  then  took  no  title  at  the  time  of 
his  purchase ;  and  he  relies  upon  his  length  of  posses- 
sion as  giving  it. 

The  possession  of  the  grantor  in  the  deed  was  con- 
sistent with  it ;  and  so  was  the  possession  of  a  pur- 
chaser from  him.  Rose  v.  Burgess,  10  Leigh  186. 
That  was  a  stronger  case  than  the  present,  because  in 
this  by  the  deed  the  grantor  was  allowed  to  remain  in 
possession.  The  trustee  was  not  authorized  to  sell 
until  August  1839  ;  and  he  did  take  possession  and  sell 
within  five  years  from  that  time. 

The  possession  of  Harmons,  the  grantor,  was  in  trust 
for  us ;  and  no  act  of  limitations  could  run  in  his  favor 
against  us.  The  possession  of  his  assignee  must  be 
viewed  in  the  same  light,  as  he  was  bound  to  know 
the  existence  of  the  trust.  And  as  Harmons  had  the 
right  of  possession  to  August  1839,  and  until  the  trus- 
tee should  take  possession  and  sell,  it  must  be  pre- 
sumed that  the  assignee  holds  in  the  same  way  until 
by  some  public  notorious  act  he  sets  up  some  other 
title.  If  a  grantor  in  a  deed  may  make  a  private  sale 
so  as  to  bar  the  trustee,  then  is  it  a  very  ready  means 
to  destroy  trusts.  But  the  law  proceeds  on  the  ground 
that  a  person  claiming  under  the  grantor  stands  in  his 
position   until   he  publicly  disavows  such  possession. 
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"When  he  does  this,  and  is  allowed  to  remain  in  posses-       i864. 
sion  for  five  years,  then  he  may  protect  himself  by  the      Term. 


statnte.     He  is  like  one  coming  in  place  of  a  tenant ;      cowin 
for  a  grantor  or  mortgagor,  after  the  time  for  taking     Menefee. 
possession  under  the  deed,  is  a  tenant  at  will.     Cham- 
bers V.  Pleak^  6  Dana's  R.  430.     And  like  principles 
are  announced  in  the  case  of  a  trustee  in  Hendrick  v. 
RobiuBon^  7  Dana's  R.  165. 

The  doctrine  above  stated  is  conclusive  of  the  case, 
without  reference  to  the  terms  of  the  contract.  But 
under  the  contract  the  time  did  not  run  until  the  end 
of  twelve  months.  The  purchaser  could  not  hona  fide 
claim  title  until  that  period ;  and  without  this  the 
possession  did  not  vest  title.  Kitty  v.  Fitzhugh^  4 
Rand.  600.  The  instruction  given  was  in  fact  too 
favorable  to  the  plain tifi*.  He  proved  no  adverse  pos- 
session either  before  or  after  October  1839  ;  and  there- 
fore he  was  not  entitled  to  the  instruction  that  there 
was  adverse  possession  at  that  time.  It  is  said  there 
was  a  conflict  between  the  trust  deed  and  the  pur- 
chaser. But  he  must  bring  home  knowledge  of  the 
contract  to  the  trustee  ;  and  there  is  no  pretence  of 
such  knowledge.  The  law  presumes  that  the  grantor 
was  acting  as  he  was  authorized  to  do,  and  not  as  he 
was  not  authorized  to  do. 

The  case  of  Sheppards  v.  Turpin^  3  Gratt.  373,  is  in 
strict  conformity  to  the  principles  which  have  been 
stated.  There  the  property  was  not  sold  by  the 
grantor  in  the  deed,  but  by  a  public  oflBcer,  who  had 
taken  it  under  an  execution,  and  sold  it  at  public 
auction. 

Morao/i^  for  the  appellant,  in  reply  : 

The  authorities  cited  by  the  counsel  for  the  appellee 
belong  to  a  class  of  cases  essentially  different  from  that 
before  the  court.  They  relate  to  the  relation  of  land- 
lord and  tenant  or  trustees.     This  is  of  a  whollv  dif- 
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ferent  character.  Here  there  is  no  privity  between 
Colvin  and  the  trustee.  The  title  he  takes  is  an  ad- 
verse title  in  its  inception.  This  was  not  an  agreement 
to  vest  the  title  at  the  end  of  the  year  if  the  money 
was  not  repaid  ;  but  it  vested  the  title  at  once,  and 
only  vested  in  Harmons  the  right  to  repurchase  within 
a  year.  Harmons  alone  had  the  right  to  do  this: 
Colvin  could  not  compel  him  to  do  it. 

It  is  true  that  the  claim  of  title  must  be  open  and 
proved  :  And  the  bill  of  exceptions  states  that  the 
possession  was  held  from  within  three  days  of  the  day 
of  sale  under  a  claim  of  title.  One  of  the  canons  of 
the  law  as  to  personal  property  is,  that  possession  is 
indicative  of  title  ;  and  here  there  was  this  possession, 
with  a  conveyance  of  the  property  by  deed.  To  con- 
stitute an  adversary  possession,  it  is  only  necessary  that 
it  shall  be  with  claim  of  title ;  not  that  the  title 
claimed  shall  be  good.  Shanks  v.  Lancaster^  5  Gratt. 
110.  And  with  reference  to  the  statute  of  limitations, 
courts  do  not  en(iuire  when  the  rights  of  the  plaintiff 
were  ac<iuired,  but  when  the  defendant's  possession 
accrued.  If  the  party  in  possession  has  held  five 
years,  that  protects  him  ;  for  if  his  possession  is  tor- 
tious, there  must  be  some  party  entitled  to  seek  redress 
for  it. 


Daniel,  J.  The  counsel  for  the  defendant  insists,^ 
that  though  the  instructions  of  the  Circuit  court  may 
have  been  erroneous,  yet  this  court  ought  not  there- 
fore to  reverse  ;  in  as  much  as  the  supposed  error  could 
not  have  been  prejudicial  to  the  plaintiff.  He  refers 
to  that  provision  of  the  deed  by  which  Harmons  is 
permitted  to  retain  possession  of  the  slave  till  the  1st 
day  of  August  1839 ;  and  says  that  the  trustee  had  no 
right  to  sell  under  the  deed,  and  was  not  bound  to 
institute  any  action  to  recover  the  possession  of  the 
slave,  until  the  day  last  mentioned  ;  and  that  as  he 
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obtained  the  possession  and  made  the  sale  within  five 
years  thereafter,  the  possession  of  the  plaintiff  had  not, 
at  the  date  of  the  sale,  matured  into  a  title  to  the 
slave,  or  the  proceeds  of  her  sale. 

I  do  not  think  that  this  view  of  the  case  has  been 
successfully  met. 

It  is  true  that  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence  in  the  cause ;  and  it  is 
also  true  that  it  is  not  necessary  for  a  party  excepting 
to  instructions  to  state  any  facts  except  such  as  are 
necessary  to  present  the  precise  point  ruled  against 
him  and  excepted  to;  and  that  it  thence  follows  that 
the  action  of  the  appellate  court  is  properly  restricted 
(as  a  general  proposition)  to  the  consideration  of  the 
question  of  law  so  raised  by  the  facts,  and  alleged  by 
the  party  excepting  to  have  been  erroneously  decided 
against  him  in  the  court  below.  Yet  I  apprehend  it 
is  equally  true  that  the  facts  thus  exhibited  must  dis- 
close an  error  material  to  the  issue,  and  operating  to 
the  prejudice  of  the  party  excepting ;  that  the  party 
asking  the  reversal  of  a  judgment,  on  the  score  of  an 
erroneous  instruction  on  the  trial,  must  at  least  show 
that  he  had  probably  sustained  injury  thereby. 

Now,  I  do  not  perceive  in  what  regard  the  plaintiff 
could  have  been  injured  by  the  instructions.  The  in- 
jury which  he  imputes  to  them  is,  that  they  cut  him 
off  from  making  a  case  on  his  five  years'  possession. 
But  the  facts  which  he  sets  out  for  the  purpose  of  ex- 
hibiting the  supposed  error  of  the  court  show  at  the 
same  time  that  the  fate  of  his  case,  as  resting  on  that 
foundation,  must  have  been  the  same,  though  the  in- 
structions had  not  been  given.  For  there  is  no  proof 
that  the  trustee  had  any  notice  of  the  transaction  be- 
tween Harmons  and  the  plaintiff,  or  of  the  removal  of 
the  slave  from  the  county  of  Madison  ;  and  Harmons 
having,  by  the  express  terms  of  the  deed,  a  right  to 
retain  the  possession   till   the  1st  of  August  1839,  I 
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IS64.       hold  it  to  be  clear  that  the  statute  of  limitations  could 
Term.      not  begin  to  run  against  the  trustee  till  that  period. 


coivin  Joyner  v.  Vincent y  4  Dev.  &  Bat.  512. 
3fenefee.  The  plaintiff  consequently  could  not  have  been  pre- 
judiced by  the  decision  of  the  point  ruled  against  him  : 
For  whether  we  refer  the  commencement  of  the  run- 
ning of  the  limitation  to  the  period  fixed  by  the  in- 
•  strnctions,  on  the  16th  of  October  1839,  one  year  after 
the  date  of  the  agreement  between  Harmons  and  Coi- 
vin, or  to  the  1st  of  August  1839,  the  result  is  the 
same.  The  sale  by  the  trustee  in  the  spring  of  1844 
was,  in  either  aspect,  before  he  had  lost  his  right  to 
maintain  an  action  for  the  recovery  of  the  possession 
of  the  slave.  The  plaintiff's  own  statement  of  his 
case  thus  showing  that  his  possession  and  claim  of 
title  had  not,  by  lapse  of  time,  ripened  into  a  perfect 
right  to  the  property,  as  against  the  trustee,  at  the 
time  of  the  sale,  his  claim  to  recover  the  proceeds  of 
her  sale,  as  founded  on  his  adversary  possession,  must 
consecjuently  have  failed,  though  the  instructions  had 
not  been  given. 

As  this  view  of  the  case  disposes  of  it,  it  becomes 
unnecessary  to  consider  other  questions  discussed  at 
the  bar. 

I  am  for  atiirniing  the  judgment. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J, 

Judgment  affirmed. 
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Williams  v.  Williams  cfe  als,  }^' 

April 


May  9th. 

W,  who  is  a  creditor  of  T,  qualifies  as  his  admiuistrator,  and 
exhausts  the  personal  estate  in  payment  of  debts,  leaving 
himself  still  a  creditor.  The  heirs  of  T  file  a  bill  in  the 
Count)'  court  for  the  sale  of  his  land,  and  the  same  is  sold 
upon  a  credit,  and  a  part  of  it  is  purchased  by  "W,  who 
executes  his  bond  for  the  purchase  money.  W  then  files 
his  bill  in  the  Circuit  court  to  enjoin  the  payment  of  the 
purchase  money  of  the  land  to  the  heirs,  claiming  that  he 
is  entitled  to  have  it* applied  in  satisfaction  of  his  debt. 
Held  : 

1.  That  VV  is  entitled   to  have  the  proceeds  of  the  land 

applied  to  the  payment  of  his  debt.  , 

2.  That  the  injunction  should   only  go  to  restrain  the 

payment  of  the  purchase  money  to  the  heirs  of 
T;  and  should  not  restrain  the  collection  of  the 
money  by  the  County  court. 

3.  Although  it  would  have  been   more  regular  for  AV  to 

connect  himself,  by  petition  or  bill,  with  the  pro- 
ceedings in  the  County  court,  in  which  the  fund 
had  been  realized,  yet  there  is  no  serious  objec- 
tion to  the  mode  of  proceeding  adopted  by  him. 
The  County  court,  instead  of  directing  the  money 
to  be  paid  to  the  heirs,  may  direct  it  to  be  paid  to 
such  person  as  may  be  appointed  to  receive  it  by 
the  Circuit  court:  Or  one  of  the  suits  may  be  re- 
moved to  the  court  in  which  the  other  is  pending. 

In  August  1847  Franci?  AVilliaras  filed  his  bill  in 
the  Circuit  court  of  Pittsylvania,  in  which  he  charged 
that  Thomas  and  Robert  AV.  Williams,  who  were  part- 
ners, made  their  negotiable  note  for  six  thousand  dol- 
lars, payable  to  John  McAlister,  which  was  endorsed 
by  McAlister  and  the  plaintiff  for  the  accommodation 
of  the  makers,  and  was  discounted  for  them  by  the 
Farmers  Bank  of  Virginia,  at  Danville.  That  the  note 
not  being  paid  at  maturity,  was  duly  protested,  and 
was  paid  by  the  plaintiff.  That  soon  thereafter  Robert 
W.  Williams  and  McAlister  became  insolvent,  and 
Thomas  Williams  died.     That  the  plaintiff  qualified 
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as  administrator  of  Thomas  Williams,  and  had  dis- 
bursed the  whole  personal  estate  in  the  payment  of 
debts ;  and  that  there  was  yet  due  to  him  upon  said 
note,  as  was  shown  by  his  administration  account 
which  had  been  settled  by  commissioners  of  the  court 
of  probat,  the  sum  of  two  thousand  five  hundred  and 
seventy-eight  dollars  and  eighty-four  cents  of  principal 
and  one  hundred  and  fifty-eight  dollars  ^nd  ninety- 
seven  cents  of  interest.  He  further  charged  that 
Thomas  Williams  owned  at  his  death  certain  real 
estate,  which  he  specified.  That  the  heirs  of  Williams, 
with  a  full  knowledge  that  the  personal  estate  of  their 
ancestor  was  exhausted,  and  that  a  large  balance  was 
still  due  to  the  plaintifl*,  had  filed  a  bill  in  the  County 
court  of  Pittsylvania  for  the  sale  of  the  said  real  estate ; 
and  that  the  same  had  been  sold  under  the  decree  of 
that  court.  That  at  that  sale  the  plaintifi*  had  become 
the  purchaser  of  one  lot,  at  the  price  of  one  l\undred 
and  seven  dollars,  and  had  executed  his  bond  with 
security  to  the  commissioner;  and  that  the  other  real 
estate  had  been  sold  to  Lewis  Hall,  for  one  hundred 
and  ninety-one  dollars,  who  had  likewise  executed  his 
bond  for  the  amount  to  the  commissioner.  That  the 
said  commissioner  had  since  died,  and  there  was  no 
representative  of  his  estate.  That  the  said  heirs  had 
little  or  no  estate  of  their  own  ;  and  notwithstanding 
the  large  debt  due  to  the  plaintifl^,  they  threatened  to 
enforce  payment  of  the  purchase  money  for  the  lot 
purchased  by  him,  and  also  to  collect  the  amount  due 
from  Hall.  That  he  was  advised  that  he  was  entitled 
to  have  the  proceeds  of  the  real. estate  of  Thomas 
Williams  applied  to  the  satisfaction  of  the  debt  due 
him.  And  making  the  heirs  of  Thomas  Williams  and 
Hall  and  his  surety  parties  defendants,  the  plaintiff 
asked  that  the  heirs  might  be  enjoined  from  collecting 
the  said  purchase  money,  and  that  Hall  and  his  surety 
might  be  enjoined  from  paying  to  them ;  and  that  the 
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proceeds  of  said  real  estate  might  be  applied  in  part  ism. 
satisfaction  of  the  debt  due  to  him  ;  and  for  general  Term. 
relief.  w  imams 

The  injunction  was  granted :  But  on  the  motion  of    wiiiiams 
the  defendants,  without  filing  an  answer,  the  court  dis- 
solved the  injunction.     And  thereupon  the  plaintift' 
applied  to  this  court  for  an  appeal,  which  was  allowed. 

Stanard  and  Bouldin^  for  the  appellant. 
There  was  no  counsel  for  the  appellees. 

MoNCURE,  J.  delivered' the  opinion  of  the  court: 
The  court  is  of  opinion  that  the  appellant's  bill 
makes  out  a  good  case  for  equitable  relief,  and  entitled 
him  to  an  injunction  to  prevent  the  widow  and  heirs 
of  the  intestate,  Thomas  Williams,  from  receiving  the 
purchase  money  of  his  real  estate,  but  not  to  prevent 
the  collection  of  the  money  under  the  order  of  the 
County  court.  The  suit  in  that  court  was  instituted 
before  the  appellant's  suit  in  the  Circuit  court ;  and 
the  latter  should  not  interfere  with  the  former  suit, 
except  to  prevent  the  payment  of  the  money  to  the 
widow  and  heirs  until  the  appellant's  claim  can  be  ad- 
judicated. It  would  perhaps  have  been  more  regular 
if  the  appellant,  instead  of  bringing  his  suit  in  the 
Circuit  court,  had  connected  himself,  by  petition  or 
bill,  with  the  proceedings  in  the  County  court,  in 
which  the  fund  had  been  realized.  But  the  course 
which  he  has  pursued  is  free  from  serious  objection, 
and  need  not  occasion  any  conflict  of  jurisdiction  be- 
tween the  two  courts ;  as  the  County  court,  instead  of 
directing  the  money  to  be  paid  to  the  widow  and  heirs, 
can  direct  it  to  be  paid  to  such  person  as  may  be  ap- 
pointed to  receive  it  by  the  Circuit  court.  Or  if  it  be 
more  convenient  to  have  both  suits  in  the  same  court, 
that  object  can  be  eflocted  by  a  removal  of  one  of 
them  into  the  court  in  which  the  other  is  pending. 
Vol.  XI.— 13 
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1854.  Code,  ch.  174,  p.  657.  The  court  is  therefore  of  opi- 
Ttrm.  nion  that  the  court  below  erred  in  dissolving  the 
injunction  in  totOy  without  plea  or  answer,  instead  of 
dissolving  it  in  part  and  overruling  the  motion  as  to 
the  residue,  according  to  the  principles  above  indi- 
cated. It  is  therefore  decreed  and  ordered,  that  so 
much  of  the  order  of  the  court  below  as  is  above  de- 
clared to  be  erroneous,  be  reversed,  and  the  residue 
thereof  affirmed,  with  costs  to  the  appellant  against  the 
appellees,  who  are  heirs  of  the  said  Thomas  Williams ; 
and  the  cause  is  remanded  for  further  proceedings. 

Decree  eeveesed. 
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^ijclimoixjft. 
B.  Staton  v.  Pittman,  sheriff.  ]^ 

PiTTMAi^,^  sheriff  v,  R.  Staton. 

May  9th. 

Judgments  bad  been  recovered  against  N,  and  executions  sued 
out  thereon  had  been  returned  "  no  effects."  In  this  state 
of  things,  slaves  sold  at  public  auction  on  a  credit  were 
cried  out  to  N,  and  he  induced  T  to  take  them  and  give  his 
bond  for  the  price,  upon  the  understanding  that  N  would 
afterwards  take  them  and  pay  T  the  price ;  and  he  told  T 
he  was  indebted  to  his  sister  R  for  washing,  mending,  &c., 
and  owed  her  a  good  deal  of  money,  and  he  wished  to  give 
the  slaves  to  her  as  compensation  for  what  he  owed  her. 
T  kept  the  slaves  about  three  months,  and  then  N  paid  T 
the  price  of  the  slaves,  and  T  gave  N  a  receipt  in  the  name 
of  R ;  and  a  day  or  two  afterwards  T  sent  the  slaves  to  the 
house  of  B,  the  father  of  R,  where  R  then  lived,  she  being 
about  fourteen  years  old;  and  the  slaves  and  R  both 
remained  there,  she  claiming  them  as  hers,  but  it  not  ap- 
pearing that  B  set  up  any  claim  to  them.  Whilst  the  slaves 
were  thus  at  the  house  of  B,  the  sheriff  attempted  to  levy 
upon  them  as  the  property  of  N,  but  when  he  came  in 
sight  the  doors  of  the  servants'  houses  were  shut.  After- 
wards N  was  taken  on  a  ca.  8a,  and  took  the  insolvent 
debtor's  oath;  and  then  the  sheriff  brought  separate 
actions  of  detinue  against  B  and  R  to  recover  the  slaves. 
Held: 

1.  The  arrangement  by  N  was  fraudulent  as  to  his  credi- 

tors. 

2.  Though  N  never  had  possession  of  the  slaves,  yet,  as 

he  paid  the  purchase  money  to  T,  they  became 
the  property  of  N,  upon  which  his  creditors  would 
have  been  entitled  to  levy  their  executions ;  and 
the  subsequent  transfer  of  the  possession  to  R 
without  consideration,  and  upon  a  fraudulent 
arrangement  between  N  and  R,  did  not  bar  the 
action  of  the  sheriff  for  the  slaves. 

3.  Though  R  was  an  infant  when  the  action  was  insti- 

tuted, yet  as  she  did  not  set  up  her  infancy  to 
defeat  the  action,  and  as  it  may  be  reasonably 
inferred  from  the  evidence  that  she  was  of  full 
age  when  the  cause  was  heard  upon  a  demurrer 
to  evidence,  and  appeared  and  defended  herself 
by  counsel,  she  is  bound  by  the  judgment. 

4.  Though  the  slaves  were  sent  to  and  remained  on  the 

premises  of  B,  yet  as  his  daughter  R  also  lived 
there,  and  R  claimed  the  slaveS)  but  it  did  not 
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appear  that  B  ever  claimed  them,  the  action  can- 
not be  maintained  against  B. 
5.  Upon  the  trial  R,  to  prove  that  she  gave  a  valuable 
consideration  for  the  slaves,  introduced  a  bond 
executed  by  N  to  B,  and  assigned  by  B  to  R, 
V>efore  N's  purchase  of  the  slaves.  On  this  bond 
there  were  several  receipts,  the  last  of  which,  for 
the  balance  of  the  bond,  was  dated  before  the 
purchase  of  the  slaves  by  N,  and  to  this  receipt 
there  were  four  subscribing  witnesses,  none  of 
whom  were  intro<luced  upon  the  trial.  R  having 
introduced  the  bond  with  the  receipts  upon  it, 
these  receipts  were  in  evidence  for  the  benefit  of 
the  plaintiff,  without  his  calling  a  subscribing 
witness  to  prove  them.  And  it  was  for  R  to  show 
that  there  was  an  error  in  the  date  of  the  receipt. 

These  were  two  actions  of  detinue  brought  in  the 
Circuit  court  of  Buckingham  county,  one  by  Thomas 
Pittman,  sheriff,  who  sued  for  the  benefit  of  Wards- 
worth,  Williams  *k  Co.,  against  Benjamin  Staton  ;  and 
the  other  by  the  same  plaintiff  for  the  same  parties, 
against  Rosetta  Staton.  The  object  of  both  suits  was 
to  recover  the  same  two  slaves. 

The  two  cases  were  tried  together,  and  the  jury 
found  verdicts  for  the  plaintiff,  subject  to  demurrers  to 
the  evidence  by  the  defendants.  It  appears  from  the 
evidence  of  the  plaintiff  that  three  judgments  had 
been  recovered  against  Nicholas  Staton,  the  son  of  the 
defendant  Benjamin,  and  the  brother  of  Rosetta  Staton, 
in  September  1841,  upon  which  executions  had  soon 
after  been  issued  and  had  been  returned  "  no  effects." 
One  of  these  was  at  the  suit  of  Wardsworth,  Williams 
&  Co.  Afterwards,  in  1844:,  executions  had  been  issued 
against  the  body  of  Nicholas  Staton,  upon  which  he 
w.as  taken  in  custody,  and  took  the  benefit  of  the  act 
for  the  relief  of  insolvent  debtors,  and  was  discharged, 
having  surrendered  a  few  trifling  articles  in  his  sche- 
dule. Previous  to  this  last  period,  viz:  on  the  12th 
of  September  1842,  at  a  public  sale  made  at  Bucking- 
ham court-house,  by  W.  P.  Bocock  as  commissioner, 
thQ  two  slaves  in  controversy  were  bid  off  to  Nicholas 
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Staton  at  two  hundred  and  twenty-two  dollars ;  and 
on  the  same  day  he  informed  William  Tapscott  of  his 
purchase,  and  requested  him  to  take  them,  saying  that 
he  would  afterwards  take  them  and  pay  Tapscott  for 
them  ;  and  at  the  same  time  he  told  Tapscott  that  he 
was  indebted  to  his  sister,  Rosetta  Staton,  for  washing, 
mending,  &c.,  and  that  he  owed  her  a  good  deal  of 
money,  and  wished  to  buy  this  woman  and  child  and 
give  them  to  her  as  compensation  for  what  he  owed 
her.  Tapscott  took  the  negroes  and  gave  his  bond  to 
Bocock  for  the  price,  and  kept  them  about  three 
months,  when  Nicholas  Staton  paid  him  the  purchase 
money,  and  Tapscott  gave  a  receipt  to  Nicholas  in  the 
name  of  Rosetta  Staton  ;  and  a  day  or  two  afterwards 
sent  the  slaves  to  the  house  of  Benjamin  Staton.  The 
slaves  continued  at  the  house  of  Benjamin  Staton, 
where  Rosetta  Staton  also  lived  ;  she  being  at  the  time 
of  this  purchase  by  Nicholas  Staton  about  fourteen 
years  old.  At  that  time  Tapscott  considered  Nicholas 
Staton  very  good  for  the  amount  of  the  purchase  mo- 
ney of  the  slaves,  and  he  was  always  punctual  in 
every  ti*ansaction  he  had  with  him.  After  the  slaves 
went  to  the  house  of  Benjamin  Staton,  the  sheriff 
went  there  to  levy  upon  them,  but  after  he  arrived  in 
sight  of  the  house  the  doors  of  the  out-houses  were 
closed,  and  the  entry  of  the  officer  prevented. 

The  defendants  introduced  l^icholas  Staton  as  a  wit- 
ness, who  testified  that  he  first  wanted  to  buy  the 
slaves  for  his  sister,  Rosetta  Staton  ;  that  she  autho- 
rized him  to  buy  them  for  her ;  that  he  owed  her  a 
bond,  and  she  told  him  to  buy  them  and  she  would 
give  him  credit  for  them ;  that  he  did  so,  and  paid  off 
the  whole  bond.  That  he  owed  Benjamin  Staton  for 
the  hire  of  negroes,  for  which  he  gave  the  bond  to 
him.  That  the  bond  was  assigned  to  Rosetta  Staton 
by  Benjamin,  before  the  negroes  were  purchased ;  and 
that   the  bond  had  been   paid  off  by  the  purchase  of 
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the  negroes,  and  a  balance  paid  in  money.  That  he 
owed  Rosetta  Staton  on  other  accounts ;  that  she  had 
wove  for  him  and  done  some  sewing  for  him.  He  had 
never  heard  Benjamin  Staton  claim  the  negroes  ;  but 
that  Rosetta  Staton  had  always  claimed  them  as  hers, 
and  still  did  so.  The  bond  referred  to  by  the  witness 
was  produced,  and  there  was  no  question  that  it  was 
genuine,  and  had  been  given  for  the  hire  of  slaves.  It 
was  dated  the  1st  of  January  1840,  and  payable  on 
the  1st  of  January  1841,  and  was  for  four  hundred 
and  fifty  dollars.  The  assignment  by  Benjamin  to  his 
daughter,  Rosetta  Staton,  is  dated  the  Ist  of  January 
1842,  and  purports  to  be  a  gift.  There  are  four  credits 
on  the  bond,  the  two  first  of  which  amount  to  two 
hundred  dollars,  and  are  not  dated.  The  third  bears 
date  the  7th  of  July  1842,  for  a  due  bill  on  A.  Long 
for  one  hundred  dollars  ;  and  the  fourth,  purporting  to 
be  the  receipt  of  the  balance  erf  the  bond  in  cash, 
bears  date  the  10th  of  August  1842,  and  is  attested  by 
four  witnesses,  none  of  whom  were  introduced  on  the 
trial. 

The  court  rendered  a  judgment  upon  the  demurrer 
to  evidence  against  Benjamin  Staton,  and  in  favor  of 
Rosetta  Staton  ;  and  Benjamin  Staton  in  the  first  case, 
and  the  sheriff  in  the  second,  applied  to  this  court  for 
a  supersedeas^  which  was  awarded. 


Stanard  and  Bouldin^  for  Benjamin  Staton. 
Morson^  for  the  sheriff. 
Irving^  for  Rosetta  Staton. 

Lee,  J.  It  is  not  to  be  questioned  that  if  Nicholas 
Staton  was  the  legal  owner  of  the  slaves  in  contro- 
versy, and  made  the  transfer  to  his  sister  Rosetta  for 
the  purpose  of  hindering,  delaying  and  defrauding  his 
creditors,  the  transfer  was  as  to  them  utterly  void  ; 
and  upon  his  taking  the  oath  of  an  insolvent  debtor, 
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the  sheriff  became  entitled  to  recover  the  slaves  for 
the  benefit  of  the  creditors,  from  any  one  unlawfully 
detaining  the  possession  of  them.  Upon  this  subject 
the  case  of  Shirley  v.  Long^  6  Rand.  735,  and  Clough 
V.  Thompson^  7  Gratt.  26,  may  be  regarded  as  decisive. 
And  I  think  the  facts  proven  by  the  evidence  in  these 
causes,  and  the  inferences  which  a  jury  legitimately 
might  and  should  make  from  them,  are  such  as  to  pre- 
sent a  case  which  cannot  be  satisfactorily  explained, 
except  upon  the  hypothesis  of  fraud  on  the  part  of 
Nicholas  Staton  in  the  transaction  in  question.  At 
the  time  of  the  sale  made  by  Commissioner  Bocock, 
he  was  much  embarrassed  with  debts,  there  being  un- 
satisfied judgments  to  a  considerable  amount  stand- 
ing against  him,  the  executions  upon  which  had  been 
returned  "  no  effects."  The  slaves  are  struck  off  to 
him  as  the  highest  bidder ;  but  being  unwilling,  for  a 
reason  which  we  are  at  no  loss  to  understand,  to  com- 
plete the  purchase  by  giving  the  requisite  bond  in  his 
own  name,  he  gets  Tapscott  to  take  his  place  as  osten- 
sible purchaser,  and  give  his  bond  to  the  commissioner 
for  the  purchase  money,  and  receive  possession  of  the 
slaves,  stating  that  he  owed  his  sister  Eosetta  for 
washing,  mending,  ifec,  and  that  he  wished  to  give 
her  the  slaves  to  compensate  her.  That  he  could 
have  given  the  bond  and  the  security  required,  in  his 
own  name,  if  he  had  chosen,  may  be  fairly  inferred 
from  what  Tapscott  states  :  for  he  says  he  regarded 
N.  Staton  as  perfectly  good  for  the  amount  of  the  pur- 
chase money,  and  he  had  always  found  him  remarka- 
bly punctual  in  meeting  his  engagements  with  him ; 
and  no  doubt  he  would  have  been  as  willing  to  become 
his  security  if  Nicholas  Staton  had  chosen  to  give  his 
own  bond  on  the  credit  of  the  sale,  as  he  was  to  make 
himself  the  convenient  instrument  in  the  arrangement 
which  Nicholas  Staton  preferred  to  adopt.  Tapscott 
retains  possession  for  about  three  months,  and  Nicholas 
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1864.       Staton  then  pays  over  the  amount  of  the  purchase  to 
Terra,      him,  taking  a  receipt  in  the  name  of  Rosetta  Staton, 


B.  Staton. 


B  Staton    ^^^  ^^^  ^^  ^^^^  ^^^^  about  fourtecn  or  fifteen  years 

pittman.     of  age  ;  and  in  a  day  or  two  after  Tapecott  sends  the 

slaves  to  the  house  of  Benjamin  Staton,  the  father  of 

Pittman.     Rosctta,  With  whom  she  then  lived.     Now  it  does  not 

sheriff,  ' 

appear  whether  at  this  time  the  credit  of  the  commis- 
sioner's sale  had  expired,  or  whether  Tapscott  had 
paid  for  the  negroes  or  not ;  but  from  his  silence  on 
this  point,  and  from  the  questionable  position  which 
he  occupies  in  relation  to  this  affair,  it  might  not  be 
unwarrantable  to  infer  that  he  had  not  then  paid  for 
the  negroes,  and  that  the  payment,  when  made,  was 
with  the  funds  provided  by  Nicholas  "Staton  himself. 

As  to  the  pretended  consideration  for  the  transfer  of 
the  slaves  by  Nicholas  Staton  to  his  sister  Rosetta,  I 
think  it  comes  in  too  questionable  a  shape  to  afford 
any  sufficient  support  to  the  transaction.  She  was  at 
the  time  a  mere  child,  and  it  would  seem  very  impro- 
bable that  he  could  owe  her  any  considerable  sum  for 
washing  and  mending.  He  is  introduced  as  a  witness, 
indeed,  on  the  part  of  the  defendant  in  the  action,  in 
each  case,  and  he  states  that  he  purchased  the  negroes 
by  the  direction  of  this  young  girl,  and  with  them  paid 
off  the  balance  of  the  bond  which  had  been  assigned 
to  her  by  her  father.  And  though  he  does  say  that  he 
owed  her  on  other  accounts  for  personal  services,  yet 
this  is  rather  auxiliary  and  cumulative,  and  the  stress 
of  the  consideration  is  placed  on  the  balance  due  on 
the  bond.  But  upon  the  demurrer  to  evidence,  his 
evidence,  so  far  as  it  conflicts  with  that  of  the  plaintiff 
in  the  action,  is,  of  course,  to  be  disregarded ;  and  if 
it  were  even  to  be  taken  into  consideration,  I  think  it 
entitled  to  not  the  slightest  weight.  It  is  true,  the 
fairness  of  the  bond  executed  by  Nicholas  Staton  to  his 
father  for  the  hire  of  the  watermen,  or  of  the  assign- 
ment of  it  by  the  father  to  Rosetta  Staton,  is  not  im- 
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peached  by  the  plaintiflT,  nor  do  I  perceive  anything  in 
the  evidence  upon  which  either  could  be  successfully 
assailed.  The  evidence  of  Tapscott  proves  that  the 
hiring  of  the  three  negroes  for  the  year  1840  was  a 
real  transaction  between  Benjamin  Staton  and  Ni- 
cholas Staton  ;  and  the  bond  of  the  latter,  produced 
by  himself  on  his  examination  as  a  witness,  shows  that 
it  was  given  for  the  amount  of  their  hire.  This  bond 
Benjamin  Staton  had  a  perfect  riglit  to  give  to  his 
daughter,  if  he  chose  so  to  do  ;  nor  is  there  any  one 
here  questioning  or  entitled  to.  question  the  validity  of 
such  a  gift.  But  when  Nicholas  Staton  spoke  of  his 
indebtedness  to  his  sister  at  the  time  he  procured  Tap- 
scott to  take  his  place  as  ostensible  purchaser  of  the 
slaves,  and  to  hold  them  subject  to  his  disposal,  he 
made  no  allusion  to  any  bond  held  by  Rosetta  upon 
him,  but  intimated  that  what  he  owed  her  was  for 
washing,  mending,  &c. ;  and  upon  examining  the  bond 
produced  by  Nicholas  Staton,  it  would  seem  that  the 
balance  due  upon  it  had  been  paid  off  in  cash,  on  the 
10th  of  August  1842,  before  the  purchase  by  Nicholas 
Staton  at  the  commissioner's  sale,  and  some  four 
months  before  he  paid  over  the  money  to  Tapscott. 
So  that,  however  justly  he  may  have  been  indebted  to 
Rosetta  on  account  of  that  bond  previously  to  the  sale, 
he  had  at  that  time  ceased  to' be  so,  having  paid  off  the 
balance,  and  no  doubt  then  having  the  bond  in  his 
own  possession. 

But  it  is  said  that  the  receipt  endorsed  on  the  bond 
is  not  proven,  and  that  although  there  are  four  attest- 
ing witnesses,  not  one  was  called  to  testify  concerning 
it.  But  what  need  of  proof  on  the  part  of  the  plain- 
tiff in  the  action?  The  bond,  with  the  receipt  en- 
dorsed upon  it,  is  produced  by  the  defendants  and 
their  witness,  and  the  plaintiff  certainly  had  the  right 
to  take  it  as  they  exhibited  it.  And  if  there  was  a 
mistake  in  the  date  of  that  receipt,  as  it  is  suggested 
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18&4.       by  the  counsel  there  may  be,  it  was  for  the  defendants 
^  Term.      to  show  it,  I  apprehend,  not  for  the  plaintiff  to  show 


B.  staton    there  was  none. 

pittTuftD.  I  think  the  indicicB  furnished  by  the  evidence,  of  the 
true  character  ot  this  transaction,  are  such  as  fully  to 

*8hOTm'     warrant  a  jury  in  finding  that  it  was  a  fraudulent  ar- 

R.  staton.  rangement  made  by  Nicholas  Staton  for  the  purpose  of 
screening  the  slaves  from  the  creditors  who  then  held 
unsatisfied  judgments  against  him,  by  holding  them 
out  to  the  world  as  the  property  of  Rosetta  Staton ; 
and  that  she  was  but  a  too  willing  instrument  in  his 
hands  to  effect  his  fraudulent  purpose.  But  whether  a 
willing  or  an  innocent  instrument,  I  conceive  no  sub- 
stantial or  valid  consideration  is  shown  for  the  transfer 
of  the  slaves  to  her,  and  that  she  can  take  no  benefit 
from  an  arrangement  tainted  with  the  fraud  too  justly 
imputed  to  Nicholas  Staton. 

But  it  is  said  Nicholas  Staton  never  had  title  to  these 
slaves  :  that  even  if  there  was  no  debt  due  from  him  to 
Rosetta,  and  the  money  paid  to  Tapscott  for  them  was 
his  own  money  and  not  that  of  Rosetta,  still  he  never 
had  the  possession  of  the  slaves,  because  they  were 
(Jelivered  by  the  commissioner  to  Tapscott,  and  by  him 
directly  to  Rosetta  Staton  ;  and  that  the  most  that  can 
be  made  of  the  case  is  that  it  is  one  of  a  resulting 
trust  in  the  slaves  for  the  'benefit  of  the  creditors,  which 
they  can  only  enforce  in  equity,  but  of  which  they  can- 
not have  the  benefit  in  an  action  at  law  for  the  slaves 
themselves,  in  the  name  of  the  sheriff,  for  want  of  a 
sufiicient  legal  title  upon  which  to  base  such  an  action 
and  recovery.  A  purchase  alone,  it  is  argued,  of  the 
slaves,  without  delivery  of  possession,  will  not  pass  a 
title  to  the  purchaser. 

This  view,  in  my  judgment,  cannot   be  maintained. 

.    As  already  intimated,  I  look  upon  Tapscott  as  but  the 

ostensible,  while  I  regard  Nicholas  Staton  as  the  real 

purchaser  of  the  slaves ;  and  Tapscott's  possession,  if 
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(as  I  think  a  not  unwarrantable  infsMBce)  the  slaves 
were  actually  paid  for  with  the  money  provided  by 
Nicholas  Staton,  might  be  regarded  as  his  possession, 
so  far  as  creditors  were  concerned,  subject  at  most  to 
Tapscott's  right  to  be  indemnified  against  the  bond 
which  he  had  given.  But  if  this  were  going  too  far, 
clearly  I  think  after  Nicholas  Staton  had  paid  over  the 
purchase  money  to  Tapscott,  the  possession  of  the  lat- 
ter, during  the  interval  between  the  payment  and  the 
delivery  of  the  negroes  to  Rosetta  Staton,  was  the  pos- 
session of  Nicholas  Staton  ;  and  whether  Tapscott  had 
yet  paid  the  amount  of  his  bond  to  the  commissioner 
or  not,  an  execution  against  Nicholas  Staton*  might 
properly  have  been  levied  upon  the  slaves  during  that 
interval,  while  yet  in  the  hands  of  Tapscott.  To  this 
Tapscott  could  not  object,  for,  having  received  the 
money,  his  interest  in  the  slaves  had  ceased  by  his  own 
act  and  consent.  Rosetta  Staton  could  have  no  right 
to  object :  the  money  paid  for  the  slaves  was  not  hers, 
and  she  had  not  yet  acquired  the  possession  of  them. 
So  that  there  was  no  one  who  could  successfully  inter- 
pose to  arrest  a  creditor  in  the  pursuit  of  this  property 
during  that  period,  nor  could  his  right  to  subject  it  to 
his  debt  be  defeated  by  a  subsequent  transfer,  except 
upon  sufficient  consideration,  and  untainted  by  the 
fraudulent  purpose  reprobated  by  the  law. 

I  am  of  opinion,  therefore,  that  the  plaintiff  did 
show  a  sufficient  right  to  recover  the  slaves  for  the 
benefit  of  the  creditors  at  whose  suit  Nicholas  Staton 
took  the  oath  of  insolvency,  against  any  and  all  per- 
sons unlawfully  detaining  them  ;  and  as  Rosetta  Staton 
claims  both  title  and  possession,  and  wholly  denies  any 
right  in  the  plaintifi^,  she  is  clearly  liable  in  the  action 
against  her.  Nor  do  I  think  that  her  infancy  at  the 
time  of  suit  brought  and  plea  pleaded  can  protect  her 
from  a  judgment  against  her  upon  the  demurrer  to  evi- 
dence.    It  is  undoubtedly  true  that  an   infant  cannot 
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appoint  an  attorney,  nor  appear  or  plead  otherwise  than 
by  guardian  ;  but  waiving  the  question  whether  the 
point  can  be  made  in  this  form,  or  whether  the  court 
must  take  notice  of  the  infancy  of  the  defendant  when- 
ever and  however  it  is  brought  to  its  knowledge,  it  is 
equally  true  that  the  disability  of  infancy  isa  privil^e 
personal  to  the  party,  and  which,  after  he  attain  his 
age,  he  may  well  waive  if  he  please :  And  such  a 
waiver  must  be  intended  in  this  case.  For  taking  the 
evidence  most  strongly,  as  it  must  be  taken,  against 
the  demurrant,  it  may  be  inferred  that  at  the  time  of 
the  argument  of  the  demurrer  and  the  rendition  of  the 
judgment,  in  April  1848,  Rosetta  Staton  had  then  at- 
tained her  full  age,  and  as  she  then  proceeded  by  her 
attorney  to  the  argument  of  the  demurrer  without 
making  the  objection  of  her  previous  infancy,  it  is  to 
be  considered  that  she  waived  her  privilege,  and  sought 
the  judgment  of  the  court  upon  the  merits  of  the  case. 
As  it  respects  Benjamin  Staton,  however,  I  can  per- 
ceive no  just  ground  upon  which  he  should  be  sub- 
jected to  a  recovery  in  the  action  against  him.  As  I 
have  already  intimated,  tliere  is  no  impeachment  of 
the  fairness  of  the  bond  executed  to  him  by  Nicholas 
Staton,  or  of  the  assignment  of  the  same  by  him  to 
his  daughter  Rosetta.  He  is  not  proven  to  have  had 
any  connection  whatever  with  the  purchase  of  the 
slaves,  or  with  the  transfer  of  them  to  Rosetta.  He 
has  set  up  no  claim  to  them  in  any  form,  nor  exercised 
any  act  of  ownership  over  them.  Nor  can  he  be  said 
in  any  just  sense  to  have  had  possession  of  them,  or  to 
have  detained  them  from  the  plaintiflF.  That  he  suffered 
his  daughter  to  keep  the  slaves  that  she  claimed  as 
hers  at  his  house,  where  she  still  lived,  is  a  circum- 
stance too  slight  and  ecjuivocal  of  itself  to  charge  him 
with  the  grave  responsibilities  of  an  unlawful  detainer 
from  the  right  owner.  It  is  not  incompatible,  but 
strictly  consistent  with  perfect  freedom  from  any  par- 
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ticipation  in  the  fraudulent  arrangement  between  the 
brother  and  sister,  and  with  entire  ignorance  of  its 
true  character.  What  more  natural  than  that  a  father 
would  permit  his  young  daughter  to  keep  slaves,  that 
she  claimed  as  hers  by  purchase  or  gift  from  her 
brother,  upon  his  premises,  while  she  continued  a 
member  of  his  family  ?  He  might  be  totally  ignorant 
of  any  vice  in  the  arrangement  between  them  ;  or,  if 
a  doubt  had  suggested  itself,  he  might  be  neither  able 
nor  willing,  to  take  upon  himself  the  unpleasant  task 
of  resolving  it.  The  circumstance  alluded  to  by  the 
witness  Haskins,  of  the  closing  of  the  doors  of  the  out- 
houses when  he  approached  with  the  sheriff  for  the 
purpose  of  levying  on  the  slaves,  is  left  in  too  much 
uncertainty  to  constitute  a  suflScient  ground  on  which 
to  charge  Benjamin  Staton.  It  is  not  shown  to  have 
been  done  by  his  authority  or  with  his  knowledge, 
privity  or  consent.  It  does  not  appear  that  he  was 
even  at  home  at  the  time.  Nothing  is  shown  by  which 
he  can  be  fairly  connected  with  it.  That  the  premises 
were  his  cannot  make  him  responsible  for  what  might 
be  done  upon  them  without  his  authority ;  and  for 
aught  that  appears,  this  closing  of  the  doors  might 
have  been  the  act  of  the  negroes  themselves.  The 
plaintiff  might  have  readily  placed  Benjamin  Staton  in 
his  true  position  by  demanding  to  know  if  the  slaves 
were  withheld  by  his  authority,  and  might  then  treat 
him  as  the  nature  of  his  response  should  direct.  He 
made  no  such  call,  however,  upon  him ;  and,  under 
such  circumstances,  to  charge  Benjamin  Staton  with 
the  consequences  of  an  illegal  detainer  of  these  slaves 
would  be,  as  it  seems  to  me,  to  convict  a  man  upon 
bare  suspicion  of  being  privy  to  and  participant  in  the 
unlawful  act  of  others,  although  remaining  passive 
throughout,  or,  at  most,  doing  what  perhaps  almost  any 
other  father  might  do  in  similar  circumstances,  in  per- 
mitting a  child  to  keep  property  that  she  claimed, 
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upon  his  premises,  whilst  she  was  herself  a  member  of 
his  family.  The  injustice  in  this  case  would  be  gross 
and  manifest.  For  if  the  plaintiff  in  the  action  should 
enforce  his  judgment  against  Benjamin  Staton,  by 
compelling  payment  of  the  alternative  value  and  da- 
mages found  by  the  jury,  and  the  costs,  he  will  be 
without  indemnity  of  any  kind.  Thus  he  is  compelled 
to  pay  a  large  sum  towards  a  debt  of  Nicholas  Staton, 
for  which  he  was  never  in  any  form  responsible,  for 
which  he  has  received  nothing  in  the  form. of  an  equi- 
valent, nor  can  claim  anything  in  the  way  of  indem- 
nity :  and  this  for  a  transaction  in  which  he  is  in  no 
manner  implicated,  and  without  any  proof  that  he  has 
in  any  manner  obstructed  the  plaintiff  in  the  pursuit 
of  his  remedies  against  those  who  were  justly  respon- 
sible to  him. 

I  am  of  opinion,  therefore,  to  reverse  the  judgment 
in  each  case ;  and  in  the  case  of  Rosetta  Staton,  to 
render  judgment  against  her  on  the  demurrer  to  evi- 
dence, and  in  that  of  Benjamin  Staton,  to  render  judg- 
ment for  the  defendant. 


Allen  and  Samuels,  Js,  concurred  in  the  opinion 
of  Lee^  J. 

Daniel  and  Moncure,  Ja,  concurred  in  the  opinion 
of  Lee^  J.  as  to  Rosetta  Staton ;  but  they  thought  that 
ihe  judgment  against  Benjamin  Staton  was  correct 
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Hunter  v.  Lawrence's  adrrCr  cfe  al,  i»*54 

April 


May  9th. 

1.  A  bond  executed  to  an  executor  is  transferred  by  hiin  to  a 

guardian  as  part  of  the  ward's  estate.  Whatever  interest 
the  ward  has  in  the  bond  is  subject  to  the  control  of  the 
guardian,  who  may  receive  the  money  due  thereon  if  vol- 
untarily paid ;  may  sue  for  it  in  a  common  law  court  in 
the  name  of  the  executor,  for  his  own  use  as  guardian, 
and  cannot  be  prevented  by  the  executor ;  or  he  may  sell 
and  transfer  the  bond . 

2.  As  a  general  rule,  a  guardian  has  the  legal  title  of  the  ward's 

personal  estate ;  and  has  the  power  and  authority  to  sell  it. 

3.  A  guardian  violates  his  trust  when  he  sells  or  transfers  the 

property  of  his  ward  to  pay  his  own  debt. 

4.  The  fraud  of  a  guardian  in  disposing  of  the  property  of  his 

ward  is  not  suffici^t  of  itself,  under  all  circumstances, 
to  invalidate  his  transactions  with  innocent  parties. 

5.  A  bond  executed  to  an  executor  is  transferred  by  him  to  a 

guardian  as  part  of  the  ward's  estate.  The  guardian  is  him- 
self a  legatee  for  a  large  amount  of  the  same  testator,  and 
is  guardian  of  another  legatee ;  and  he  receives  the  amount 
of  these  legacies  from  the  executor  in  bonds  and  other 
evidences  of  debt.  Upon  the  marriage  of  the  last  men- 
tioned legatee,  he  transfers  to  her  husband  the  bond  be- 
longing to  the  first  named  ward,  in  part  discharge  of  her 
legacy,  he  being  at  the  time  in  good  circumstances  and 
his  sureties  as  guardian  being  wealthy.  The  husband 
takes  the  bond  at  par,  without  knowing  or  suspecting  that 
it  is  the  property  of  the  first  named  ward ;  and  takes  it 
without  a  hope  of  gain  or  fear  of  loss,  but  simply  as  a  mode 
of  payment  convenient  to  both  parties.  Years  afterwards 
the  guardian  becomes  insolvent  by  the  failure  of  specula- 
tions in  which  he  is  then  engaged.    Held  : 

1.  The  husband,  who  received  the  bond,  is  not  responsi- 

ble to  the  ward,  whose  property  it  was,  for  the 
amount  thereof. 

2.  The  principle  upon  which  a  party  dealing  with  a  fidu- 

ciary is  held  responsible  is,  that  he  has  co-ope- 
rated in  the  fraud  of  the  fiduciary. 

6.  A  guardian  qualifies  in  1821.    In  1825  he  transfers  a  bond  of 

his  ward  to  a  party  wholly  innocent  of  any  participation  in 
the  guardian's  fraud,  in  payment  of  a  debt.  The  ward 
comes  of  age  in  1832,  and  takes  no  steps  to  obtain  his  es- 
tate from  his  guardian  until  1840,  when  the  guardian  be- 
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1864.  comes  insolvent.     He  then  sues  the  sureties  of  'tlie  guar- 

^JJl^  dian,  and  recovers  from  them  the  amount  due  to  him  frona 

his  guardian.    In  all  this  time  the  sureties  had  done  noth- 

Huuter  ing  to  secure  the  faithful  discharge  of  his  duties  by  the 

Lawrence's  guardian,  or  to  compel  him  to  pay  over  to  the  ward  his  es- 

^  ai!^  tate  after  he  came  of  age.      Held  :  That  even  if  the  party 

who  had  received   the  bond  from  the  guardian  could  be 

held  responsible  to  the  ward,  he  is  not  responsible  to  the 

sureties. 

George  Pottie  the  elder,  late  of  the  county  of 
Louisa,  died  prior  to  April  1815,  leaving  a  widow  and 
five  children  surviving  him.  By  his  will,  after  giving 
a  few  small  legacies,  he  directed  that  the  remainder  of 
his  estate,  both  real  and  personal,  should  be  divided 
between  his  widow  and  children  as  the  law  directs  in 
cases  of  intestacy  ;  and  he  appointed  John  Thompson, 
of  Culpeper,  his  executor.  The»will  was  duly  admitted 
to  probat,  and  Thompson  qualified  as  executor. 

Several  of  the  children  of  George  Pottie  the  elder 
were  infants,  and  in  1821  R.  S.  Sandridge  qualified  as 
the  guardian  of  George  Pottie  the  younger,  and  Na- 
thaniel Thompson,  who  had  previously  married  the 
widow,  qualified  as  the  guardian  of  Isabella  Pottie. 
On  the  28th  of  June  of  this  year  the  executof,  John 
Thompson,  divided  among  the  legatees  the  sum  of 
forty-five  thousand  dollars,  Nathaniel  Thompson,  aa 
the  husband  of  the  widow,  receiving  fifteen  thousand 
dollars,  and  as  guardian  of  Isabella  Pottie,  receiving 
six  thousand  dollars ;  and  Sandridge,  as  guardian  of 
George  Pottie  the  younger,  also  receiving  the  sum  of 
six  thousand  dollars. 

Although  the  receipts  given  by  these  parties  purport 
to  be  for  so  much  money,  yet  in  fact  these  sums  were 
not  paid  in  money,  but  principally,  if  not  wholly,  in 
bonds  and  other  evidences  of  debt.  Among  the  bonds 
so  received  by  Sandridge,  as  guardian  of  George  Pottie 
the  younger,  was  one  for  five  thousand  dollars,  exe- 
cuted by  Isaac  Winston,  of  Culpeper,  to  John  Thomp- 
son, executor  of  George  Pottie,  which  bore  date  on  the 
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13th  of  November  1820,  and  was  payable  on  the  13th       ism. 
of  November  1825,  with  legal  interest,  payable  semi-      Term. 


annually.     This  bond  was  secured  by  a  deed  of  trust      huuut 
executed  by  Winston  and  wife,  conveying  real  estate   LawreBce-b 
and  slaves,  and  was  recorded  in  the  county  of  Cul-        *»»• 
peper.     The  executor  did   not   assign   the  bgnd,  but 
simply  transferred  it,  and  the  only  endorsement  upon, 
it  was  one  signed  by  the  executor,  of  the  receipt  of 
interest  upon  it  to  the  13th  of  November  1821. 

In  1822  Sandridge  died,  and  in  November  of  that 
year  Nathaniel  Thompson  was  appointed  guardian  of 
George  Pottie  the  younger.  In  1823  Sandridge's  ac- 
count as  guardian  of  George  Pottie  was  settled  by 
commissioners,  and  returned  to  the  County  court  of 
Louisa,  and  ordered  to  be  recorded.  In  this  account,, 
on  the  debtor  side,  there  is  an  item  as  follows  :  "  1822, 
Dec.  16.  To  amount  of  Isaac  Winston's  deed  of 
trust,  returned,  $5,000."  And  on  the  credit  side  there 
is  the  item,  "  1821,  June  28.  By  Isaac  Winston,  for 
bank  stock  sold  him,  per  deed  of  trust,  $5,000."  At 
the  time  this  account  was  ordered  to  be  and  was  re- 
corded, John  Hunter  was,  and  had  been  and  continued 
to  be  until  this  suit  was  brought,  clerk  of  the  County 
court  of  Louisa ;  but  the  order  directing  the  account 
to  be  recorded,  and  the  record  of  the  account,  are 
proved  to  be  in  the  handwriting  of  a  deputy  then  in 
the  oflBce,  who  had  since  died. 

In  1823  the  administrator  of  Sandridge  turned  over 
to  Nathaniel  Thompson,  guardian  of  George  Pottie 
the  younger,  the  estate  of  his  ward  which  had  been  in 
the  hands  of  Sandridge ;  and  as  a  part  of  that  estate 
he  delivered  to  Thompson  the  bond  of  Winston.  In 
1824  Dickinson,  one  of  the  two  sureties  of  Nathaniel 
Thompson,  having,  as  it  is  stated  on  the  record,  sug- 
gested his  fears  of  suffering  in  consequence  of  said 
securityship,  Thompson  waiving  the  necessity  of  a 
summons,  an  order  was  made  requiring  him  to  give 
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1854.       Other  security ;  whereupon  he   entered   into  another 
Term,      bond,  with  Garland  Thompson,  jun.,  Charles  Thompn 


Hanter     son,  Oswold  McGehee  and   Henry  Lawrence  as  his 

liawrence'e    SUreticS. 

Aai-  On  the  3d  of  November  1825  John  Hunter  married 

Isabella  Pottie ;  and  they  being  on  a  visit  to  Nathaniel 
.  Thompson  and  his  wife,  the  guardian  and  mother  of 
Mrs.  Hunter,  on  the  17th  of  November,  Thompson  in- 
formed Hunter  that  he  was  indebted  as  guardian  to 
Mrs.  Hunter  about  six  thousand  dollars  ;  that  he  held 
the  bond  of  Winston  for  five  thousand  dollars,  secured 
by  a  deed  of  trust ;  that  he  had  recently  seen  Winston, 
and  that  he  promised  payment  of  the  debt  in  install- 
ments at  short  intervals  ;  and  that  as  fast  as  Winston 
paid  him  he  would  pay  Hikiter  in  part  discharge  of 
what  he  owed  as  guardian  of  Hunter's  wife.  To  this 
Hunter  replied,  that  as  Thompson  intended  to  collect 
the  debt  to  pay  him,  he  had  as  well  pass  the  debt  to 
him,  as  he  had  no  immediate  use  for  the  money,  and 
preferred  having  it  in  safe  hands  bearing  interest. 
This  suggestion  was  adopted,  and  the  bond  was  imme- 
diately transferred  to  Hunter  ;  who  held  it  for  near 
twenty  years,  receiving  the  interest  regularly  upon  it, 
before  he  collected  the  principal  from  Winston. 

The  foregoing  conversation  and  arrangement  occu- 
pied between  five  and  ten  minutes ;  and  neither  at 
that  time,  nor  before  nor  afterwards,  was  Hunter  in- 
formed by  Thompson  that  he  had  received  the  bond 
from  Sandridge's  administrator,  or  that  it  was  held  by 
him  as  a  part  of  the  estate  of  his  ward,  George  Pottie 
the  younger ;  nor  does  it  appear  from  any  evidence  in 
the  cause  that  Hunter  was  ever  so  informed  until  after 
the  failure  of  Thompson  in  1840.  At  the  time  of  this 
transfer  of  the  bond  Thompson  was  in  good  credit, 
and  in  independent  circumstances,  able  to  pay  up 
what  he  owed  to  Hunter's  wife ;  and  the  sureties  in 
his  bond  as  guardian  were  also  in  good  circumstances ; 
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and    his   circumstances   continued   good   until   1840,       ij564. 
when,  owing  to  the  failure  of  speculations  in  which      Term. 


he  had  engaged,  he  became  insolvent.  Hnnier 

In  1832  George  Pottie  the  younger  came  of  age;  Lawrint^'s 
but  he  does  not  appear  to  have  taken  any  steps  to  ft*i. 
collect  from  his  guardian,  Nathaniel  Thompson,  the 
moneys  of  his  in  Thompson's  hands  until  1840,  after 
Thompson's  failure  ;  and  although  the  sureties  in  the 
guardian's  bond  lived  in  the  neighborhood  of  Thomp- 
son, and  were  well  acquainted  with  him,  they  do  not 
appear  to  have  made  any  attempt  either  to  urge  the 
payment  by  Thompson  to  Pottie  or  to  obtain  their 
release  from  their  liabilities  as  Thompson's  sureties. 
In  1840  Pottie  brought  a  suit  upon  the  official  bond  of 
his  guardian,  and  obtained  a  judgment,  a  part  of 
which  was  paid  out  of  a  trust  fund  conveyed  by 
Thompson  to  indemnify  his  sureties  and  pay  his  credi- 
tors, and  the  balance  was  paid  by  the  administrators 
of  Lawrence  and  Garland  Thompson,  two  of  the  sure- 
ties. These  payments  appear  to  have  been  made  in 
1842  and  1843. 

In  1845  this  suit  was  instituted  by  the  administra- 
tor of  Lawrence  against  Hunter,  to  obtain  from  him 
repayment  of  the  amount  he  had  been  compelled  to 
pay  as  the  surety  of  Thompson  as  guardian  of  George 
Pottie ;  and  subsequently  the  administrator  of  Gar- 
land Thompson  came  in  by  petition  and  was  made  a 
party  plaintiff  in  the  suit.  The  bill,  after  stating  the 
death  and  will  of  George  Pottie  the  elder,  the  qualifi- 
cation of  Sandridge  as  the  guardian  of  George  Pottie 
the  younger,  the  transfer  to  him  by  the  executor  of 
the  bond  of  Winston,  the  qualification  of  Nathaniel 
Thompson  as  guardian  of  George  Pottie,  the  transfer 
of  the  bond  to  him  by  the  administrator  of  Sandridge, 
the  settlement  and  recording  of  the  guardian  account, 
the  marriage  of  Hunter  with  Isabella  Pottie,  and  the 
giving  in  1824  of  the  new  bond  as  guardian  of  George 
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1K54.       Pottie,  iu  which  Lawrence  became  one  of  the  sureties, 
ivriii.      as  hereinbefore  detailed,  charged  that  about  this  period, 


Hunter  Hunter  having  met  with  considerable  difficulty  in  ob- 
Lawr^nce's  taiuiug  the  luonej  due  to  his  wife  from  her  guardian, 
A  *i.  Nathaniel  Thompson,  and  being  perfectly  familiar  with 
all  the  circumstances  of  the  case,  and  knowing  that 
the  bond  of  Winston  for  five  thousand  dollars  was  the 
property  of  the  ward,  George  Pottie,  and  not  the  pro- 
perty of  Thompson,  combining  fraudulently  with  the 
said  Thompson,  obtained  an  assignment  by  Thompson 
to  him  of  the  said  bond,  and  received  the  same  as  pro 
tanto  a  discharge  of  the  debt  due  from  Thompson  to 
him,  and  had  since  held  the  said  bond  as  his  own  pro- 
perty, and  still  held  the  same,  unless  he  had  changed 
the  debt  by  receiving  payment  of  the  said  bond.  And 
it  was  charged  expressly,  that  these  facts  were  known 
directly  to  Hunter,  because  he  was  at  that  time,  as 
he  had  been  for  years  previous  thereto,  clerk  of  the 
County  court  of  Louisa,  in  which  these  facts  were 
matters  of  record,  and  much,  if  not  all,  the  record  in 
his  own  handwriting.  And  it  was  charged  that  the 
doubtful  condition  of  Thompson  was  known  to  Hun- 
ter ;  that  he  had  full  knowledge  of  the  misapplica- 
tion of  the  funds  to  the  prejudice  of  the  ward,  George 
Pottie,  or  the  sureties  of  Thompson,  and  that  he  thus 
obtained  payment  of  his  claim  out  of  money  which  he 
knew  could  not  be  so  applied  without  defrauding  an 
infant  or  a  surety. 

The  bill  further  stated  the  death  of  Lawrence,  the 
action  by  George  Pottie  on  his  guardian's  bond,  and 
the  payments  made  by  the  sureties ;  and  making  Hun- 
ter a  party  defendant,  and  calling  upon  him  to  an- 
swer to  all  the  allegations  of  the  bill,  and  to  discover 
whether  he  still  hadthe  bond  of  Winston,  prayed  that 
if  he  still  had  it  he  might  be  compelled  to  surrender 
it,  and  to  pay  the  interest  he  had  received  upon  it,  or, 
if  the  bond  had  been  paid,  that  he  might  be  compelled 
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to  pay  the  amount  thereof  to  the  sureties  of  Thomp-       i864. 
son   as  guardian  of   George    Pottie,  and  for  general      Term. 


I^lief.  Hunter 

Hunter  answered   the    bill,  and    denied   explicitly  Law^'nce-s 

adin*r 

every  statement  in  the  bill  as  to  his  knowledge  that  *»t 
the  bond  had  been  transferred  by  the  executor  of 
George  Pottie  the  elder  to  Sandridge,  or  by  Sand* 
ridge's  administrator  to  Nathaniel  Thompson,  or  that 
Thompson  held  it  as  a  part  of  the  estate  of  George 
Pottie  the  younger,  or  in  any  other  manner  which 
would  have  rendered  it  improper  for  Thompson  to 
transfer  it,  or  himself  to  receive  it,  in  part  payment  of 
his  wife's  fortune,  until  1840,  when  Thompson  unex- 
pectedly failed.  He  denied  that  Thompson  was  in  dif- 
ficulties in  1824,  when  Dickinson  asked  for  other  secu- 
rity, or  that  that  proceeding  was  prompted  by  a  fear 
of  Thompson's  failure.  He  denied  that  he  had  found 
any  diflSculty  in  obtaining  payment  of  his  wife's  for- 
tune from  Thompson,  and  gave  the  facts  attending  the 
transfer  of  the  bond  substantially  as  before  stated.  He 
denied  that  he  derived  from  his  position  as  clerk  of  the 
court  any  knowledge  that  the  bond  had  been  trans- 
ferred by  Sandridge's  administrator  to  Thompson,  or  of 
its  being  in  any  way  or  in  any  respect  the  property  of 
George  Pottie.  And  he  stated  the  fact  that  the  order 
for  recording  the  settlement  and  the  record  of  it  was 
in  the  handwriting  of  one  of  his  deputies.  He  averred 
that  he  not  only  did  not  know  or  saspect  anything 
which  rendered  it  improper  to  receive  the  bond,  but 
that  he  could  have  had  no  motive  to  unite  with  Thomp- 
son in  a  misapplication  of  the  bond,  because  Thompson 
himself  was  very  able  to  pay  his  wife's  fortune,  and 
the  security  in  the  guardian's  bond  was  ample ;  and  it 
could  not  be  supposed  that  he  would  combine  with  his 
wife's  mere  step  father  to  defraud  her  brother,  without 
the  slightest  inducement  of  danger  or  profit  to  himself. 
The  court  below,  without  deciding  whether  Hunter 
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18M.  was  liable  to  pay  the  amount  he  had  received  upon  the 

April  ,       ,     ,.  ^  .    .  ^    ,  , 

Twm.  bond,  directed  a  commissioner  of  the  court  to  take  an 


adm'r 
4  a]. 


Hooter  accouut  of  what  Hunter  had  received,  and  also  an  ac- 
LAwreooe'e  count  of  what  the  plaintiffs  had  paid  as  sureties  of 
Nathaniel  Thompson  as  guardian  of  George  Pottie. 
This  report  was  returned,  showing  that  Hunter  had 
received  nine  thousand  eight  hundred  and  twenty-six 
dollars  and  fifty-seven  cents;  that  Garland  Thomp- 
son's administrator  had  paid  one  thousand  seven  hun- 
dred and  eighty  dollars  and  twenty-four  cents ;  and 
Lawrence's  administrator  had  paid  one  thousand  eight 
hundred  and  twelve  dollars  and  eighty-one  centt*.  The 
first  sum  was  received  by  Hunter  prior  to  February 
22d,  1842 ;  and  the  payments  were  made  by  the  repre- 
sentatives of  Garland  Thompson  and  Lawrence  prior 
to  September  2d,  1843. 

The  cause  came  on  to  be  finally  heard  in  April  184S, 
when  the  court  made  a  decree  by  which  Hunter  was 
directed  to  pay  to  the  plaintiffs,  respectively,  the  sums 
reported  by  the  commissioner  to  have  been  paid  by 
them,  with  interest  from  the  time  the  money  was 
paid,  and  their  costs.  And  from  this  decree  Hunter 
applied  to  this  court  for  an  appeal,  which  was  al- 
lowed. 

Morson^  for  the  appellant : 

There  is  no  case  in  the  books  in  which  a  party  has 
been  charged  with  constructive  fraud,  where  there  was 
no  earmark  on  the  subject  dealt  for,  upon  the  ground 
of  some  latent  equity.  In  this  case  Hunter  stands  as 
the  purchaser  of  this  bond  for  full  value,  without  no- 
tice of  any  equity  in  George  Pottie.  And  on  this 
question  I  refer  particularly  to  the  case  of  Jones  v. 
Poioles^  10  Cond.  Eng.  Ch.  R.  310.  That  was  a  case  of 
real  estate,  but  this  is  personalty ;  and  if  we  look  to 
the  law  applicable  to  this  species  of  property,  we  find 
as  to  bills  of  exchange  the  holder  for  value  is  not  af- 
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fected  even  by  crassa  negligentia,,  but  that  actual  fraud       ism. 
is  necessary.  Goodman  v.  Harvey y  31  Eng.  C.  L.  R.  21 2.      Term. 


We  insist,  then,  that  to  subject  a  purchaser  for  value  Hunter 
to  a  latent  equity,  there  must  be  more  than  gross  neg-  LawreW* 
ligence ;  there  must  be  fraud.  This  principle  is  directly  *  ^ 
applicable  to  the  subject  involved  in  this  case ;  and  in 
all  the  cases  decided  in  this  court  the  principle  of  the 
decisions  is  that  there  must  be  not  only  proof  of  a 
breach  of  trust  by  the  trustee,  but  proof  of  notice  of 
such  breach  by  the  party  dealing  with  him.  In  other 
words,  there  must  be  fraud.  Dodaon  v.  Simpson^  2 
Rand.  294 ;  Graff  y,  Castleman^  5  Rand.  195 ;  Broadus 
V.  Bosson^  3  Leigh  12  ;  Fisher  v.  Basseit^  9  Leigh  119  ; 
Pinchard  w.Woods^  8  Gratt.  140.  The  first  of  these 
cases  can  only  be  sustained  on.  the  ground  that  the 
party  dealing  with  the  executor  must  have  notice-not 
only  of  the  trust,  but  of  its  breach,  before  he  can  be 
held  responsible ;  and  in  the  other  cases,  all  of  them, 
the  decision  is  founded  on  the  principle  that  the  party 
dealing  with  the  trustee  was  conusant  of  his  mis- 
conduct. 

In  this  case  Mrs.  Hunter  was  entitled  to  receive  from 
the  executor  of  her  father  more  than  the  amount  of  thifr 
bond,  and  six  thousand  dollars  was  in  fact  paid  by  him 
to  her  guardian,  and  this  guardian  received  in  right  of 
his  wife,  from  the  same  executor,  fifteen  thousand  dol- 
lars ;  and  these  sums  were  received  in  bonds.  The 
presumption  therefore  is,  as  the  fact  is,  that  Hunter 
had  no  notice  that  this  particular  bond  belonged  to 
George  Pottie ;  and  that  omnis  ritce  acta.  If  then; 
Hunter  may  ex  equo  et  bono  retain  this  money,  the 
equities  are  equal ;  and  the  equities  being  equal  melior 
est  conditio  defendentis^  aut possidentis.  But  in  fact  the 
equities  are  not  equal.  The  assignment  of  this  bond 
to  Hunter  was  in  1825  ;  and  then  Thompson  was  in 
good  circumstances,  and  so  continued  until  1840, 
without  any  notice  to  Hunter  in  all   that  time  that 
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18*4.       he  had  been  dealing  with  a  trust  subject,  and  without 
any  effort  on  the  part  of  Pottie  to  obtain  from  Thomp- 


T«nn. 


Hantor     i^ou,  his  guardian,  his  estate. 


V. 

Ijawrenco'H 
adm'r 
Aal. 


Patton^  for  the  appellees : 

It  would  be  very  uncandid  in  rtie  to  attempt  to  show 
that  there  was  actual  fraud  in  Mr.  Hunter,  or  even 
in  Nathaniel-  Thompson,  in  this  transaction.  But  in 
making  the  transfer  of  this  bond  Thompson  was  guilty 
of  a  gross  breach  of  trust.  It  is  true  that  this  is  not  a 
suit  by  a  ward  against  his  guardian  ;  and  it  is  also  true 
that  tliis  attempt  to  subject  Hunter  has  not  been  made 
until  seventeen  years  after  the  transaction  complained 
of,  and  seven  years  after  George  Pottie  came  of  age. 
But  it  is  also  true  that  in  a  much  stronger  case  against 
the  relief  sought,  this  court  held  the  purchaser  respon- 
sible, and  that  too  at  the  suit  of  the  sureties  of  the 
executor.  Pinckard  v.  Woods^  8  Gratt.  140.  In  that 
case  the  delay  was  nearly  as  great.  The  executor  was 
amply  solvent  at  the  time,  and  continued  in  good  credit 
for  years.  He  was,  moreover,  a  legatee  of  one  moiety 
of  the  estate,  which  owed  no  debts ;  and  the  bonds 
sold  were  less  than  his  interest  in  the  estate.  Here  it 
was  not  a  sale  by  the  guardian  to  a  bona  fide  purchaser 
for  value ;  nor  was  it  a  pledge  for  money  advanced  at 
the  time :  And  not  even  Hardwicke  and  Mansfield  can 
satisfy  this  court  that  there  is  no  distinction  between 
these  cases  and  a  transfer  or  pledge  by  the  guardian 
for  the  payment  of  his  own  debt.  Hardwicke  refers  to 
the  only  principle  upon  which  a  purchase  of  trust  pro- 
perty can  be  countenanced  in  a  court  of  equity:  That 
is,  that  the  trustee  has  the  legal  title  and  power  of  sale ; 
and  a  purchaser  who  deals  with  him  in  good  faith  is 
entitled  to  presume  he  is  exercising  his  power  in  good 
faith.  But  when  the  trust  property  is  not  disposed  of 
by  a  sale,  as  was  the  case  in  Pinckard  v.  Woods^  but  to 
discharge  a  debt  of  the  trustee,  the  party  dealing  with 
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him  takes  upon  himself  the  burden  of  showing  that       ism. 
the  trustee  had  a  right  so  to  deal  with  the  property.  Term. 


There  could  be  no  doubt  in  this  case  of  Hunter's      Hunter 
liability,  if  the  bond  showed  upon  its  face  that  it  be-  Lawrence's 
longed  to  George  Pottie.     There  can  be  no  doubt,        *ai. 
after  the  decision  of  Pinckard  v.  Woods ^  that  the  guar- 
dian had  no  right  to  transfer  a  security  which  was  safe, 
and  leave  only  his  own   liability.     But  further.     The 
fund  was  then  put  out  just  as  the  court^would  have 
directed  if  the  guardian  of  Pottie  had  had  the  money 
in  hand  and  had  asked  the  directions  of  the  court  as 
to  its  investment.     The  court  is  referred  to  Field  v. 
Schieffelin^  7  John.  Ch.  R.  150,  for  an  able  review  of 
the  authorities  on  this  subject. 

The  only  ground  upon  which  Hunter  can  stand  with 
any  hope  of  success  is,  that  the  security  had  no  ear- 
mark, and  that  he  was  a  purchaser  for  value  without 
notice.  But  in  tHe  nature  of  things  there  were  cir- 
cumstances which  should  have  awakened  suspicion  ; 
though  I  do  not  say  that  it  did  awaken  the  suspicion  of 
Hunter.  Nathaniel  Thompson  had  been  the  guardian 
of  Mrs.  Hunter  ever  since  the  death  of  her  father; 
and  Hunter,  as  clerk  of  the  County  court  of  Louisa, 
was  bound  to  know  that  Thompson  ought  to  have  in- 
vested her  estate.  When,  then,  Thompson  told  him  he 
had  a  bond  which  he  was  about  to  collect  for  the  pur- 
pose of  paying  him,  he  should  have  known  that  he 
had  been  misapplying  her  property,  and  should  there- 
fore have  suspected  that  he  was  about  to  misapply 
George  Pottie's.  He  knew  that  Sandridge's  account 
as  guardian  of  Pottie  had  been  settled,  and  recorded 
in  his  office,  though  he  had  never  examined  the  settle- 
ment ;  and  therefore  he  might  readily  have  ascertained 
to  whom  this  bond  belonged. 

But  further.  To  entitle  himself  to  the  defence  of  a 
purchaser  for  value  without  notice,  he  must  have  ac- 

VoL.  XI.— 16 
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1854.       quired  the  legal  title.     But  neither  the  legal  or  equi- 
Term.      table  title  to  this  bond  was  in  Nathaniel  Thompson. 


Hunter     ^he  legal  title  was  in  the  executor  of.  George  Pottie 
Lawrence's  the  elder ;    and  the  equitable  title   was   in    George 
iai.       Pottie,  junior.     The   bond   was  transferred,  not   as- 
signed, by  the  executor  to  Sandridge,  the  first  guar- 
dian of  George  Pottie,  junior ;  and  in  the  acconnt  of 
Sandridge  he  is  charged  and  credited  with  the  amount. 

I  do  not  mean  to  say  that  the  guardian  could  not 
sell  the  property  of  his  ward,  even  a  bond,  to  pay 
debts,  or  that  he  could  not  collect  choses  in  action. 
But  I  do  mean  to  say  he  cannot  transfer  it  to  pay  his 
own  debt :  And  the  only  principle  on  which  the  sale 
is  sustained  in  any  of  these  cases  is  that  the  trustee 
has  power  to  sell,  and  that  the  purchaser  is  not  bonnd 
to  enquire  further.  In  this  case  the  guardian  had  no 
greater  power  to  dispose  of  the  bond  than  the  slaves 
of  his  ward.  Could  he  have  paid  his  debt  to  Hunter 
by  transferring  to  him  Pottle's  slaves,  which  came  into 
his  possession  in  the  same  way  that  the  bond  came? 
Would  not  the  slaves  be  still  considered  and  held  to 
be  the  slaves  of  Pottie  ?  Suppose  that,  instead  of 
transferring  the  slaves  at  a  valuation,  he  had  given  a 
deed  of  trust  upon  them  to  secure  Hunter's  debt; 
would  that  have  been  valid  ? 

I  take  it  that  a  guardian  has  no  legal  title  to  the 
property  of  his  ward  ;  though  he  has  the  legal  power 
to  control,  and,  as  to  the  personal  property,  to  sell. 
But  as  I  have  before  said,  Thompson  had  neither  the 
legal  or  equitable  title  to  this  bond.  It,  and  the  trust 
to  secure  it,  were  given  for  money  loaned  by  John 
Thompson,  as  executor  of  George  Pottie  the  elder,  to 
AfVinston.  Mr.  Hunter  was  bound  to  know  all  these 
papers  disclosed.  They  did  not  show  any  title  in 
Nathaniel  Thompson  ;  but  they  showed  that  they 
were  the  property  of  the  testator  of  his  wards :  And 
Hunter  had  no  right  to  suppose  that  the  bond  came  to 
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Thompson  as  his  own  property.     He  does  not  say  in       ism. 
his  answer  that  he  supposed  it  came  to  Thompson  in      Term. 


right  of  his  wife :  And  if  he  had  said  so,  what  right      HaDt«r 
had  he  to  suppose  it  ?     I  submit  that  when  he  saw  that  Lawrence'» 

^  adm'r 

this  bond  and  deed  of  trust  had  been  a  part  of  the  *»*• 
estate  of  George  Pottie  the  elder,  and  knew  that 
others  beside  himself  were  interested  in  that  estate, 
it  was  gross  laches  in  him  not  to  enquire  how  Na- 
thaniel Thompson  acquired  it.  Mr.  Hunter  excuses 
himself  for  this  neglect  by  saying  that  Thompson  was 
about  to  collect  the  money.  But  if  be  had  collected 
it,  he  had  no  more  right  to  pay  the  money  than  he  had 
to  transfer  the  bond :  And  he  had  no  right  to  collect 
the  bond,  because  it  was  then  put  out  as  it  ought  to 
have  been.  It  was  the  money  of  George  Pottie,  re- 
ceived by  Mr.  Hunter  without  any  authority  to  receive 
it,  and  an  action  for  money  had  and  received  might 
have  been  maintained  for  it. 

The  •ourt  is  referred  to  American  Leading  Cases, 
p.  300,  for  a  collection  of  the  authorities  as  to  agents, 
showing  that  the  transfer  by  one  partner  improperly 
does  not  transfer  the  title ;  and  to  Fisher  v.  Bassett^  9 
Leigh  119,  in  which  the  only  objection  was  the  sale 
of  the  bonds  at  a  discount.  Is  that  worse  than  to  dis- 
pose of  the  whole  subject  to  the  trustee's  own  use  ? 

Robinson^  for  the  appellant,  in  reply : 
Nathaniel  Thompson  was  solvent  in  1824,  as  is 
proved  by  his  giving  security  as  guardian,  and  by  his 
deposition ;  and  by  the  conduct  of  these  parties  in  lying 
by  for  fifteen  years  after  the  transfer  of  the  bond  to 
Hunter :  And  he  continued  solvent  until  1840.  These 
parties,  by  signing  the  bond,  give  the  best  evidence  of 
his  solvency  and  trustworthiness.  Hunter  was  married 
in  1825 ;  and  within  a  fortnight  afterwards,  being  at 
the  house  of  his  wife's  guardian  and  step  father,  this 
guardian,  without  any  prompting,  tells  Hunter  what 
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18M.       he  proposes  to  do  to  pay  him  his  wife's  fortune ;  and 
Tenu.      the  arrangement  for  the  transfer  of  this  bond  is  made, 


Hunter  as  detailed  in  the  evidence. 
x.awrenceB  Then,  what  is  the  attitude  of  these  plaintiffs  ?  They 
*ai.  say  we  vouch  for  Thompson's  trustworthiness,  and 
they  bind  themselves  for  his  acts;  and  now  they  seek 
to  subject  a  man  for  their  relief,  who  they  admit  has 
been  guilty  of  no  fraud,  of  no  breach  of  trust,  and 
who  never  vouched  in  any  way  for  the  acts  of  Thomp- 
son. But  it  is  said  the  circumstances  should  have  ex- 
cited his  suspicions,  and  have  prompted  him  to  enquire 
into  the  true  ownership  of  the  bond.  We  say  he  did 
only  what  every  gentleman  would  have  done,  even 
the  most  learned  in  the  law  either  of  this  bar  or  bencL 
And  the  question  is  whether  a  man  who  thus  acted  is 
to  be  deprived  of  this  subject  as  having  been  guilty  of 
fraud :  For  that  is  the  only  ground  on  which  he  can 
be  deprived  of  it. 

It  is  said  that  Thompson  was  so  in  possession  of  this 
subject  that  he  had  neither  the  legal  or  equitable 
title  to  it.  It  is  true  that  the  executor  of  George 
Pottie  the  elder  owned  the  bond  at  one  time ;  but  he 
had  parted  with  it.  A  creditor  of  the  testator  could 
not  have  followed  it  in  the  purchaser's  hands.  Whale 
V.  Booth,  26  Eng.  C.  L.  R.  210.  The  executor  had  a 
right  to  transfer  the  bond,  and  did  transfer  it  in  a  re- 
gular and  proper  manner.  He  could  not  be  expected 
to  assign  it  80  as  to  bind  himself;  and  he  could  not 
bind  the  estate.  The  delivery  to  Sandridge  passed  the 
property  in  the  bond  to  him  ;  and  the  delivery  by  his 
administrator  passed  it  to  Thompson.  1  Lomax  on 
Ex'ors  276  ;  Ewing  v.  Exoing,  2  Leigh  337.  If  the 
bond  had  gotten  out  of  his  possession,  detinue  or  trover 
might  have  been  maintained  by  Thompson  for  its  re- 
covery. It  is  true  a  transferree  could  not  sue  upon  it 
in  his  own  name.  And  so  in  England  now  neither  an 
assignee  or  transferree  could  sue  in  his  own  name.     But 
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a  court  of  law  recognizes  his  right,  and  will  not  permit       ism. 
that  right  to  be  defeated  by  the  assignor.      Wdch  v.       Term. 


Mandeville^  1  Wheat.  R.  233  ;  Heath  v.  Hall^  4  Taunt.      Hunter 
R.  326  ;  Kimball  v.   Hxcntington^  10  Wend.  R.  675  ;   Lawwnce'B. 

ftdm'r 

Wilson  V.  Coupland^  7  Eng.  C.  L.  R.  77.  a  ai. 

It  is  argued  that  this  bond  was  appropriated  as  the 
property  of  the  ward,  George  Pottie,  and  in  that  cha- 
racter went  into  the  hands  of  Thompson.  To  the 
extent  that  the  ward  had  a  right  to  this  bond,  the 
guardian  had  absolute  control  over  it.  Field  v.  Schieffe- 
lift  J  8  John.  Ch.  R.  150.  The  doctrine  of  this  case  was 
recognized  by  this  court  in  the  case  of  The  Bank  of 
Va,  V.  Craiffj  6  Leigh  399.  In  this  last  case  the  sub- 
ject was  bank  stock  ;  and  if  the  power  of  control  and 
sale  exists  as  to  bank  stock,  it  must  exist  as  to  state 
stock  or  debt ;  and  if  so  as  to  state  debts,  it  must 
equally  exist  as  to  the  debts  of  individuals. 

In  this  case  there  is  no  question  that  whatever 
passed  by  the  transfer  of  the  bond  to  Sandridge  passed 
to  Thompson  by  the  transfer  to  him.  He  might  have 
sued  upon  it  in  the  name  of  the  executor  of  George 
Pottie  the  elder,  and  could  not  have  been  hindered  by 
that  executor  from  prosecuting  that  suit  and  collecting 
the  money.  And  as  we  have  seen  that  the  guardian, 
has  the  right  to  dispose  of  the  ward's  estate  for  value^ 
the  assignee  for  value  is  entitled  to  the  protection  ex- 
tended to  a  purchaser  for  value  without  notice ;  and 
Jones  V.  PowleSy  10  Cond.  Eng.  Ch.  R.  310,  applies. 

The  facts  in  this  case  abundantly  show  that  Hunter 
could  have  no  reasonable  ground  of  suspicion  that 
Thompson  was  dealing  improperly  with  a  trust  sub- 
ject. And  as  in  The  Bank  of  Va,  v.  Craig^  there  was 
no  mala  fides  and  no  motive  of  gain.  He  had  Thomp- 
son and  his  sureties,  who  were  of  undpubted  credit, 
bound  to  him.  He  might  lose,  but  could  not  possibly 
gain.  If  he  had  not  taken  the  bon^  he  would  have 
proceeded  at  once  against  them.     But  these  plaintiflFs 
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1854.       havinff  delayed  to  question  the  transfer  of  the  bond  to 
Term,      him  foF  much  moro  than  ten  years,  the   sureties  are 


Hant«r     DOW  protected  by  the  statute  of  limitations, 
^aw^'nce't       As  tlioso  plaintiffs  insist  upon  the  enforcement  of 

adm'r 

A  *J-  the  Strict  rules  of  law,  they  must  be  bound  by  it.  In 
Mead  v.  Ld,  Orrery^  3  Atk.  R.  235,  the  lord  chancellor 
said  he  did  not  know  any  instance  where  an  assign- 
ment has  been  made  by  an  executor  for  a  valuable 
consideration,  that  it  had  been  set  aside  unless  some 
fraud  appeared  between  the  executor  and  assignee. 
And  to  this  effect  was  Ewer  v.  Corbet^  2  P.  Wms.  148. 
The  plaintiffs  must  therefore  prove  the  fraud.  The  bill 
is  indeed  sweeping  in  its  charges.  But  they  are  all 
denied  in  the  answer  and  disproved  by  the  evidence. 
It  is  said  that  this  bond  was  in  fact  the  property  of 
George  Pottie,  junior.  Be  it  so.  But  do  they  show 
collusion  between  Hunter  and  the  guardian  ^  That 
is  disproved.  Did  he  have  either  means  of  knowing 
or  reason  to  suspect  that  it  was  the  property  of  George 
Pottie,  junior  ^  The  only  fact  from  which  this  suspi- 
cion could  have  arisen  is,  that  Thompson  transferred 
this  bond  to  pay  his  own  debt.  The  argument  is  that 
Hunter  must  know  what  the  bond  and  deed  showed ; 
and  then  he  must  know  all  that  he  might  have  known. 
This  argument  has  been  tried  before^  ( Williams  v. 
KLcon^  17  Eng.  Ch.  R.  473,)  and  was  repudiated  by 
Lord  Langdale.  The  bond  shows  that  it  was  given 
to  the  executor  of  George  Pottie  the  elder.  The 
deed  shows  no  more.  And  the  proofs  are  that  Thomp- 
son received  in  bonds  from  this  executor  fifteen  thou- 
sand dollars  in  right  of  his  wife,  and  six  thousand 
dollars  as  guardian  of  Mrs.  Hunter.  It  is  said  Hunter 
does  not  say  he  supposed  the  bond  to  have  been  taken 
as  a  part  of  his  wife's  fortune.  He  says  he  supposed 
it  was  Thompson's ;  and  as  he  must  have  known  that 
Thompson  had  received  from  the  executor  twenty- 
one  thousand   dollars   in   bonds,  he  might  therefore 
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well  believe,  when  he  saw  Thompson   treating   this       ism. 
bond  as  his  own,  that  it  was  his  own  in  fact.  Term. 


The  whole  question  then  is,  whether  the  transfer  of  Honter 
the  bond  by  Thompson,  in  payment  of  a  debt  of  his  Lawronceg 
own,  is  of  itself  sufficient  to  subject  Hunter,  however  Aai. 
innocent  he  may  be  of  any  participation  or  knowledge 
or  suspicion  of  Thompson's  breach  of  trust.  On  this 
question  I  refer  the  court  to  Rayner  v.  Pearsal^  3  John. 
Ch.  R.  378 ;  Petrie  v.  Clark,  11  Serg.  &  Rawle  377  ; 
Nugent  v.Oifford,  1  Atk.  R.  463 ;  Bedford  v.  Woodham, 
4  Ves.  R.  40,  in  note.  These  cases  show  that  the 
transfer  of  a  bond  in  payment  of  a  private  debt  of  an 
executor  or  guardian  is  not  fraud,  unless  it  is  shown 
affirmatively  that  the  transferree  knew  it  was  a  trust 
subject.  And  this  doctrine  has  been  recognized  by 
this  court  in  the  case  of  Dodson  v.  Simpson,  2  Rand. 
294.  And  the  explanation  of  those  cases  in  which 
such  an  assignment  has  been  held  invalid  is  that  such 
assignment  was  only  important  when  it  showed  a 
knowledge  on  the  part  of  the  assignee  that  the  cha- 
racter in  which  the  assignor  held  it  did  not  authorize 
him  to  use  it  as  he  did.  Scott  v.  Tyler,  referred  to  in 
McLeod  V.  Drummond,  14  Ves.  R.  353.  In  the  cases  in 
this  court  where  such  an  assignment  was  held  invalid 
there  were  circumstances  which  brought  home  know- 
ledge to  the  assignee,  or  should  have  satisfied  him  that 
the  trustee  was  dealing  improperly  with  a  trust  sub- 
ject ;  and  in  all  of  them  he  knew  positively  that  the 
subject  dealt  with  was  a  trust  subject.  Such  were 
the  cases  of  Qraffv.  Castleman,  6  Rand.  195  ;  Broadua 
V.  JRoason,  3  Leigh  12  ;  Fisher  v.  Baaaett,  9  Leigh  119  ; 
and  Pinckard  v.  Woods,  8  Gratt.  140.  In  this  last  im- 
portant particular  these  cases  are  broadly  distinguish- 
able from  the  case  now  before  the  court. 

It  is  asked  whether  if  Thompson,  instead  of  trans- 
ferring this  bond,  had  transferred  Pottie's  slaves,  or 
made  a  deed  of  trust  upon  them  to  secure  his  debt  to 
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1864.       Hunter,  it  would  have  been  valid.    Such  a  conveyance, 
Term.      froui  its  uaturc,  would  convey  the  slaves  of  some  per- 


Hnnter  8^"  5  1^  ^^^  owu,  it  would  be  dccisivc  to  show  he  could 
Lawp^ence'B  uot  couvey  the  slavcs  of  his  ward  ;if  on  the  face  of 
A  ai.  the  deed  he  conveyed  the  slaves  of  Pottie,  this  would 
bring  home  knowledge  to  the  grantee  and  would  not 
be  allowed.  A  guardian,  believing  it  to  be  for  the  in- 
terest of  his  ward,  sells  his  slaves.  Under  such  a  sale 
the  purchaser  for  value  takes  the  legal  title,  and  will  be 
protected.  Then  suppose  Thompson  had  sold  Pottie's 
slaves  as  his  own  to  Hunter :  Hunter  would  have 
taken  the  legal  title ;  and  if  he  bought  them  without 
knowledge  that  they  were  the  slaves  of  Pottie,  he 
would  hold  them  against  all  claimants.  It  may  be 
difficult  to  sell  and  buy  such  a  subject  without  know- 
ledge ;  and  if  there  were  circumstances  which  should 
have  led  the  purchaser  to  suspect  a  misapplication  of 
the  ward's  estate,  of  course  the  title  would  fail.  But 
this  is  the  only  distinction  between  slaves  and  bonds. 

Then  here  are  two  innocent  parties,  one  of  which 
must  suffer  ;  and  the  question  is,  which  of  them  ?  We 
say  the  sureties.  They  undertake  for  the  guardian 
and  vouch  for  his  trustworthiness.  They  are  the  secu- 
rity which  the  law  has  provided  for  the  ward.  The 
guardian  having  power  to  transfer  the.  bond,  and  this 
having  been  done  so  as  to  pass  the  title,  it  then  be- 
comes a  question  of  equity ;  and  every  man's  moral 
sense  will  say  that  it  is  not  unconscientious  for  Hun- 
ter to  retain  this  money. 

The  principle  of  substitution  cannot  be  extended  fur- 
ther, in  such  cases  as  this,  than  where  there  has  been 
fraud  on  the  part  of  the  purchaser.  Sureties  may  be  ex- 
pected to  exercise  some  supervision  over  the  guardian, 
and  may  be  relieved  by  applying  for  further  security. 
But  the  assignee  is  without  redress.  At  all  events, 
there  is  nothing  in  this  case  to  induce  the  court  to 
extend  the  principle  of  the  cases  already  decided  ;  and 
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the  laches  of  the  plaintiffs  should  forbid  relief.     Port-  i864. 

^  April 

lock  V.  Gardner  J  23  Eng.  Ch.  R.  594 ;  McLeod  v.  Drum-  Term. 


mond^  14  Ves.  R.  353,  17  Id.  153  ;  Ray  v.  Eay^  Coop.      Hunter 
Ch.  R.  264.     It  is  not  material  in  this  aspect  of  the  case  Lawi^nce't 
whether  the  lapse  of  time  or  the  statute  is  pleaded  or       Aai. 
relied  on  in  the  answer.     There  are  different  rules  on 
this  subject  in  different  classes  of  cases.     In  some  it 
must  be  relied  on  ;  in  others  this  is  unnecessary  ;  and 
these  cases  of  implied  trust  belong  to  the  latter  class. 
It  is  argued  that  Pottie  might  have  maintained  an  ac- 
tion for  money  had  and  received,  if-  it  had  not  been 
barred  by  the  statute.     If  Pottie  was  barred  by  the 
statute,  how  can   these  sureties  be  substituted   to  his 
rights  ?     If  he  is  barred,  they  are  barred.     And  if  such 
an  action  could  have  been  maintained,  then  that  is 
conclusive  against  this  bill. 

Samuels,  J.  Nathaniel  Thompson,  as  guardian, 
was  in  possession  of  Winston's  bond,  as  part  of  the 
estate  of  George  Pottie,  his  ward.  Whatever  interest 
the  ward  had  therein  was  subject  to  the  guardian's  con- 
trol ;  he  might  have  received  the  money  due  thereon 
if  voluntarily  paid ;  he  might  have  sued  for  it  in  a 
common  law  court  in  the  name  of  John  Thompson, 
executor  of  George  Pottie,  the  obligee,  but  for  his  own 
use  as  guardian  ;  and  the  nominal  plaintiff  would  have 
had  no  power  to  prevent  the  prosecution  of  the  suit, 
or  to  prevent  the  collection  of  the  money  for  thei  use 
of  the  guardian ;  or  he  might  have  sold  and  trans- 
ferred the  bond.  But  in  any  exercise  of  his  authority 
the  guardian  must,  at  his  peril,  have  acted  with  proper 
discretion  in  reference  to  the  ward's  interests.  It  is 
for  the  benefit  of  the  ward  himself  that  the  guardian 
should,  if  possible,  be  regarded  as  having  the  legal 
title  to  the  ward's  personal  estate.  That  title  may  be 
essential  to  the  protection  of  the  property  itself;  the 
guardian  is  responsible  for  its   safe  keeping,  and  it 

Vol.  XL— 17 
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i«>4.       would  be  unjust  to  deny  him  the  means  which  may  be 
Term,      the  ouly  effective  means  of  discharging  his  duty.     In 


Hunter  Oo/rland  V.  Richeson^  4  Rand.  206,  it  was  held  that  an 
Lawrence's  assififnee  of  a  bond  acquired  no  leeal  title  to  the  debt ; 
4  ^-  and  it  follows  afortwn  that  a  mere  transferree  acquires 
no  legal  title.  Yet  we  have  seen  that  the  transferree 
may  in  a  common  law  court  recover  the  money ;  and 
that  the  supposed  holder  of  the  legal  title  cannot  in- 
terfere to  prevent  such  collection.  It  is  obvious  that 
John  Thompson,  the  holder  of  the  legal  title,  and  the 
obligee  in  this  bond,  could  not  recover  the  money  due 
if  the  holder  sued  for  his  own  use,  or  the  bond  itself 
in  detinue^  or  its  value  in  trover.  It  is  difficult  to  under- 
stand a  legal  title  thus  shorn  of  the  rights  usually  con- 
ferred thereby.  It  is  enough,  however,  for  the  pur- 
poses of  this  case,  to  decide  that  Nathaniel  Thompson, 
the  guardian,  was  invested  with  such  title  as  was  the 
subject  of  sale ;  whether  legal  or  equitable ;  or  partly 
legal  and  partly  equitable;  or  equitable  in  form,  but 
legal  in  effect. 

The  interest  of  the  ward  requires  that  his  guardian 
should  have  the  power  to  sell  his  personal  estate. 
Under  certain  circumstances,  readily  conceived,  an 
immediate  expenditure  of  money  might  be  indispen- 
sable to  protect  the  estate  against  loss ;  the  guardian 
might  find  that  the  best  mode,  or  only  mode,  of  raising 
the  money  was  by  a  sale  of  bonds  belonging  to  the 
ward's  estate.  Under  such  circumstances,  a  delay  for 
collection  might  be  injurious  or  even  ruinous  to  the 
ward's  fortune.  It  is  no  valid  objection  to  allowing 
the  guardian  this  power  to  say,  it  may  be  abused : 
Every  power,  however  necessary,  may  be  abused. 
The  objection  would  apply  to  every  case  in  which  one 
party  is  entrusted  with  the  property  of  another.  This 
power  is  justified  by  the  reason  and  fitness  of  things, 
and  is  moreover  well  sustained  by  authority. 

In  Truss  v.  Old^  6  Rand.  556,  Judge  Green,  speak- 
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ing  of  guardians,  says,  "  Their  authority  is  coupled       i8m. 
with   a   legal   interest,   and  is  not  barely  an  office."      Term. 
"  It  is  an  interest  like  that  of  a  trustee  for  the  sepa-      Banter 
rate  use  of  a  married  woman,  an  executor  in  trust,  or  LawroW* 
an    administrator  of  an   estate  of  which  there  is  no       &*l 
surplus  after  the  payment  of  debts ;  all  of  whom  have 
a  legal  without  any  beneficial  interest."     Judge  Green 
expresses  the  further  opinion  that  the  guardian  has 
power  to  sell  his  ward's  personal  estate. 

In  Bank  of-  Virginia  v.  Craig^  6  Leigh  399,  426, 
Judge  Carr  says,  "  The  power  and  legal  title  of  Fox 
(the  guardian)  to  dispose  of  the  stock  (the  ward's  pro- 
perty) is  proved  by  many  cases."  And  in  this  opinion 
Judges  Brockenbrough  and  Cabell  concurred.  In  the 
same  case  (p.  428)  Judge  Tucker  says,  "  It  is  con- 
ceded also,  that,  as  a  general  rule,  a  guardian  has 
power  to  dispose  of  the  personal  estate  of  his  ward ; 
and  though  personally  responsible  for  so  doing,  the 
vendee  to  whom  he  sells  is  not  responsible,  if  he  has 
dealt  fairly  and  justly,  and  without  notice  of  any 
fraudulent  intent." 

In  Fields,  Schieffelin^  7  John.  Ch.  R.  150,  Chancel- 
lor Kent  considers  the  question  of  a  guardian's  power 
to  sell  his  ward's  personal  estate ;  and  comes  to  a  like 
conclusion  with  our  own  courts. 

Holding,  then,  on  the  general  question,  that  the  guar- 
dian in  this  case  had  the  power  to  sell,  the  question 
recurs,  did  he  exercise  his  power  within  the  limits  and 
for  the  purposes  prescribed  by  law  ?  The  answer  is 
plain,  that  he  did  not :  he  used  his  power  for  his  own 
individual  benefit,  by  appropriating  the  ward's  pro- 
perty to  pay  his  (the  guardian's)  own  debt.  This  was 
a  breach  of  trust,  a  fraud  upon  his  ward.  So  far  as  the 
case  of  the  appellees  depends  upon  the  conduct  of 
Thompson,  the  guardian,  it  is  fully  made  out. 

A  recovery,  however,  cannot  be  had  against  Hunter, 
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i^'M.  withont  showing  his  liability.     The  mere  fraud  of  the 

April  .  ro    .  .    .        1/.  n  11      . 

Term,  guardian   is  not  snffieient  oi  itself,  under  all  circura- 


Haiur  stances,  to  invalidate  his  transactions  with  innocent 
i^wM^^nce'8  parties.  In  this  case  Hunter  took  the  bond  on  Winston 
Aai.  of  Thompson,  who  concealed  the  right  in  which  he 
held  it,  and  passed  it  oflF  as  his  own  property.  It  was 
taken  at  par,  in  part  payment  of  a  debt,  which  was 
amply  secured.  Hunter  was  not  induced,  by  any  hope 
of  profit  or  fear  of  loss,  to  take  the  transfer.  His  only 
purpose  was  to  receive  a  debt  justly  due,  by  a  mode  of 
payment  convenient  to  both  parties.  In  the  argument 
of  the  case  here  it  was  properly  conceded  by  the  ap- 
pellees' counsel,  that  Hunter  did  not  in  fact  know  that 
Thompson's  title  was  imperfect ;  but  he  contended  that 
as  the  bond  on  its  face  was  payable  to  John  Thompson, 
executor  of  George  Pottie,  it  showed  that  at  one  time 
other  parties  were  interested,  and  might  still  be  inte- 
rested therein  ;  that  if  Hunter  had  used  proper  caution 
he  would  have  enquired  further,  and  upon  such  enqui- 
ry would  have  ascertained  the  right  in  which  Thomp- 
son held  the  bond  ;  that  he  must  be  held  liable  as  he 
would  be  if  he  had  procured  the  information  which  he 
might  and  ought  to  have  obtained.  In  reply,  it  may 
be  said  that  the  money  due  Hunter's  wife,  and  which 
he  was  about  to  receive  at  the  hands  of  her  late  guar- 
dian, was  a  legacy  given  by  the  will  of  George  Pottie, 
of  which  John  Thompson  was  the  executor ;  that 
Nathaniel  Thompson,  the  guardian,  in  right  of  his 
wife,  a  legatee  in  Pottie's  will,  had  received  fifteen 
thousand  dollars  of  the  executor  on  account  of  that 
legacy ;  that  these  two  legacies  had  been  paid  wholly 
or  in  part  by  the  transfer  of  paper  belonging  to  Pot- 
tie's  estate.  Under  these  circumstances,  when  the 
guardian  proposed  to  transfer  as  his  own  a  bond  paya- 
ble to  Pottie's  executor.  Hunter  might  well  suppose  he 
had  full  right  to  do  so  :  any  man  of  ordinary  prudence 
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would  have  been  satisfied  that  all  was  riirht.     Hunter       1854. 

•  AprtI 

must  therefore  be  acquitted  of  any  constructive  fraud,      Term. 
as  well  as  of  actual  fraud.  Hantw 

George  Pottie,  the  ward,  and  Hunter,  the  purchaser  LawreW» 
for  value  without  notice,  are  the  victims  of  Thomp- 
son's fraud  ;  and  in  settling  the  question  of  loss  be- 
tween them  the  court  should  proceed  upon  the  general 
principles  of  equity.  If  the  equities  be  equal,  the 
court  will  not  interfere ;  or  if  one  party  have  the  ad- 
vantage at  law,  equity  will  not  interfere  to  deprive 
him  of  that  advantage,  unless  in  favor  of  a  party 
having  superior  equity.  Trying  the  case  by  these 
tests,  we  must  hold  that  Hunter's  equity  is  equal  to 
that  of  George  Pottie ;  a  purchaser  for  value,  without 
notice  of  fraud  in  his  vendor,  stands  upon  as  high 
ground  in  equity  as  any  creditor  or  cestui  que  tru^t. 

Again.  Thompson's  transfer  to  Hunter  gave  him  the 
power  at  law  to  receive  the  money  if  paid  by  Win- 
ston, and  to  give  him  a  valid  discharge ;  or  to  sue  for 
it  in  a  common  law  court  in  the  name  of  Thompson, 
the  executor,  for  his  own  use,  and  to  recover  it,  with- 
out the  possibility  of  interference  by  the  nominal 
plaintiff  or  any  other  party.  Although  Hunter  may 
not  have  had  the  legal  title  to  the  debt,  yet  such  were 
his  rights  and  powers  at  law.  In  the  exercise  of  his 
right  he  has  received  the  money,  and  thereby  acquitted 
Winston  of  all  further  liability  therefor.  To  hold  him 
responsible  to  George  Pottie,  we  must  deprive  him  of 
the  advantage  given  by  his  legal  power  and  right.  To 
arrive  at  such  a  result,  we  mtist  overturn  all  the  deci- 
sions of  the  courts  upon  cases  of  the  same  or  like 
kind. 

In  Broadua  v.  Hosson^  3  Leigh  12,  the  parties  deal- 
ing with  the  guardian  were  fully  aware  of  his  breach 
of  trust,  and  actively  co-operated  with  him  therein  for 
their  own  benefit ;  and  for  that  reason  were  held 
liable. 
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1864.  In  Dodson  v.  Sirnpson,  2  Rand.  294,  the  party  deal- 

Term,      ing  with  an  executor  was  apprised  of  his  breach  of 


Hunter     trust,  and  aided  him  therein  ;  and  was  therefore  held 
Lawrence's  accountable. 

Aai.  In  Fisher  v.  Bassett^  9  Leigh  119,  a  party  know- 

ingly dealing  with  an  administrator,  who  in  breach  of 
his  trust  was  applying  the  assets  of  the  estate  to  his 
own  use,  was  held  responsible. 

In  Pinckard  v.  Woods^  8  Gratt.  140,  a  party,  for  his 
own  profit,  knowingly  dealing  with  an  executor  in 
such  way  as  to  enable  the  executor  to  commit  a  devas- 
tavitj  was  made  liable. 

In  each  of  these  cases,  and  in  many  if  not  all  others 
of  like  kind,  the  party  dealing  with  the  fiduciary  has 
been  held  responsilJle,  because  and  only  because  of  his 
co-operation  in  the  fraud.  In  our  case  this  ruling  fact 
does  not  exist.  I  am  therefore  of  opinion  that  George 
Pottie  had  no  right  to  draw  Hunter  in  question  for  his 
dealing  with  Thompson,  the  guardian. 

If  George  Pottie  had  no  right  to  recover  of  Hunter, 
the  appellees,  claiming  to  be  substituted  to  his  rights, 
can  have  no  right  to  recover.  If,  however,  the  case 
were  otherwise  between  Pottie  and  Hunter,  still, 
under  the  circumstances  of  this  case,  the  appellees 
should  not  be  permitted  to  subject  the  appellant  to 
any  liability.  The  intestates  of  the  appellees  respec- 
tively bound  themselves  by  bond  as  securities  for 
Thompson  as  guardian  ;  and  in  1825,  when  this  bond 
was  in  full  force,  their  principal  committed  the  breach 
of  its  condition  which  is  complained  of  in  this  suit. 
At  that  time  the  securities  might  have  guarded  them- 
selves against  all  loss  by  using  a  small  degree  of  dili- 
gence. They  owed  it  to  themselves  and  to  the  ward 
to  see  that  the  guardian,  who  obtained  possession  of 
the  ward's  estate  by  means  of  their  credit,  faithfully 
performed  his  trust ;  they  should  at  least  have  taken 
care,  when  the  ward  attained  full  age,  that  the  guar- 
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dian  fulfilled  his  duty.     Instead  of  this,  however,  they       i864. 
allowed  the  guardian  to  retain  the  estate  for  fifteen      Term. 


years  without  question.  At  the  end  of  that  time,  and  Hunter 
eight  years  after  the  ward  had  become  of  full  age,  the  Lawronoe's 
guardian  becoming  insolvent,  the  securities  are  com-  a  au 
pelled  to  pay  the  amount  of  the  ward's  estate  in  the 
guardian's  hands.  From  1825,  when  the  bond  was 
transferred  to  Hunter,  to  1840,  Thompson  was  per- 
fectly solvent,  and  could  have  paid  his  ward  if  re- 
quired to  do  so;  yet  the  securities,  confiding  in 
Thompson's  integrity  and  resources  for  indemnity, 
permitted  him  to  retain  the  money  without  question. 
The  loss  resulting  from  the  misplaced  confidence  of 
the  securities  should  be  borne  by  their  estates ;  they 
trusted  first,  and  they  trusted  last.  They  are  asking 
relief  against  a  party  who  is  at  least  as  innocent  as 
themselves,  and  whose  conscience  is  in  nowise  touched 
by  their  claim.     He  should  not  be  held  liable. 

I  am  of  opinion  to  reverse  the  decree  and  dismiss 
the  bill,  with  costs  of  both  courts  to  the  appellant. 

Daniel  and  Lee,  Jb,  concurred  in  the  opinion  of 
Sarauels^  J. 

MoNcuRE,  «/.  concurred  in  reversing  the  decree  and 
dismissing  the  bill  upon  the  last  grounds  stated  in  the 
opinion  of  Samuels^  J.,  without  dissenting  from  the 
first  grounds  stated  by  him. 

Allen,  J.  concurred  on  the  last  grounds  stated  by    , 
Samuels^  J. 

DeCKEE  reversed  AND  BILL  DISMISSED. 
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1854.  French  v.   Bankhead. 

April 
Term. 

May  17tb. 

1.  By  statute,  the  general  assembly  of  Virginia  agree  to  cede  to 

the  United  States  the  soil  and  jurisdiction  to  the  extent 
of  two  hundred  and  fifty  acres  at  Old  Point  Comfort,  for 
the  purpose  of  fortification  and  other  objects  of  national 
defence,  and  authorize  the  governor  to  convey  the  land 
by  deed  to  the  United  States.  The  land  is  a  peninsula 
bounded  by  Chesapeake  bay,  Hampton  roads  and  Mill 
creek.  The  governor  directs  a  survey  of  the  land  to  en- 
able him  to  convey,  and  directs  the  surveyor  to  lay  off 
the  two  hundred  and  fifty  acres  as  the  United  States  shall 
elect  to  take  it.  The  surveyor  returns  a  plat  and  report, 
in  which  he  says  that  the  United  States  elected  to  take 
by  high  water  mark,  and  he  gives  the  courses  and  dis- 
tances, commencing  at  a  point  at  high  wate^  mark,  and 
running  nearly  coincident  with  high  water  mark  except 
where  it  runs  from  Mill  creek  to  the  bay,  and  in  that  course 
it  stops  on  the  bay  at  high  water  mark.  The  deed  takes 
the  description  by  course  and  distance  from  the  report,  but 
does  not  refer  to  it  in  terms.    Held  : 

1.  That  in  determining  the  boundaries  of  the  land  ceded 

to  the  United  States,  the  act,  the  report  and  the 
deed  are  all  to  be  looked  to  in  order  to  ascertain 
what  boundary  was  intended. 

2.  Looking  to  the  act,  the  report  and  the  deed,  the  in- 

tention was  to  convey  by  the  high  water  mark, 
and  that  is  the  boundary  of  the  conveyance. 

3.  That  under  the  act,  1  Rev.  Code  of  1819,  ch.  87,  p. 

341,  the    conveyance  by  the    high    water  mark 
boundary  passed  to  the  United  States  the  soil  and 
^  jurisdiction  to  the  low  water  mark. 

2.  The  land  at  Old  Point  Comfort  had  been  appropriated  by 

legislative  enactments  to  the  public  use ;  and  it  was  not 
therefore  subject  to  be  appropriated  by  individuals  as 
waste  and  unappropriated  land,  by  entry  and  patent. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Elizabeth  Citj'  county,  brought  by  James  S.  French 
against  General  James  Bankhead,  the  officer  of  the 
United  States  in  command  at  Fortress  Monroe.     The 
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facts  are  stated  in  the  opinion  of  the  court  delivered       i854. 
by  Judge  Allen.  Term. 


It  will  be  seen  from  the  statement  of  facts  that  French 
French's  patent  purports  to  commence  at  the  south-  Bankiiead. 
east  corner  of  Mill  creek  bridge,  the  beginning  corner 
in  the  deed  from  the  governor  of  the  state  of  Virginia, 
conveying  to  the  United  States  two  hundred  and  fifty 
acres  of  land  at  Old  Point  Comfort ;  and  it  calls  for 
the  lines  of  the  United  States  land  from  that  point 
along  Mill  creek  :  And  the  great  question  in  the  cause 
was,  whether  the  United  States  held  by  a  water 
boundary,  which  gave  them  the  land  to  low  water 
mark,  or  whether  their  title  was  limited  to  the  lines 
of  their  deed,  which  were  intended  to  be  and  were 
substantially  conformable  to  high  water  mark  ?  An- 
other question  was,  whether  the  land  covered  by  the 
patent  of  French  was  waste  and  unappropriated  land, 
subject  to  entry  and  survey  ? 

After  all  the  evidence  had  been  introduced,  the 
plaintiff  asked  the  court  to  instruct  the  jury  : 

Ist.  That  if  the  jury  shall  be  of  opinion  that  the 
deed  executed  by  David  Campbell,  the  governor  of 
Virginia,  to  the  United  States,  was  actually  executed 
by  him  as  the  conveyance  in  writing  which  he  was 
authorized  by  the  act  of  March  Ist,  1821,  to  make, 
of  soil  and  jurisdiction  to  the  United  States,  and 
was  accepted  and  received  by  the  United  States  as 
the  conveyance  in  writing  which  was  to  be  executed 
by  the  governor  of  Virginia  to  convey  soil  and  juris- 
diction under  the  said  act  of  March  1st,  1821,  then 
said  deed  is  to  be  taken  as  the  agreement  of  the  com- 
monwealth of  Virginia  and  of  the  United  States,  of 
what  should  be  the  boundary  of  the  territory  so  ceded ; 
a^d  in  ascertaining  what  the  boundaries  are  as  so 
ceded,  and  in  ascertaining  what  the  boundaries  are 
as  made  by  the  said  deed,  the  jury  are  to  construe  the 
said  deed  by  the  words  and  terms  to  be  found  in  the 

Vol.  XI.— 18 
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1854. 
April 
Terra. 


French 

V 

Bankhead. 


deed  itself;  and  cannot  vary,  alter,  or  add  to  the  words 
of  the  deed  by  any  extrinsic  evidence,  or  evidence 
without  the  deed  itself. 

2d.  If  in  construing  the  deed  and  applying  it  to  the 
land,  the  subject  of  the  grant,  by  the  descriptive  calls 
of  the  deed,  any  ambiguity  should  arise,  then  the  jury 
must  be  governed,  in  solving  such  ambiguity,  by  the 
descriptive  calls  used  in  the  deed  itself;  but  evidence 
derived  from  matters  without  the  deed  may  be  used 
to  explain  the  terms  or  words  used  in  the  deed,  and 
apply  them  to  identify  the  land  granted  ;  but  cannot 
be  used  to  change  the  terms  or  words  of  the  deed,  or 
make  an  agreement  for  a  boundary  not  called  for  in 
the  descriptive  words  of  the  deed. 

3d.  That  in  law  a  distinction  exists  between  a 
boundary  by  courses  and  distances  and  .a  high  water 
mark.  When  courses  and  distances  alone  are  called 
for  in  the  deed,  and  high  water  mark  is  not  called  for 
therein,  then  as  a  matter  of  legal  construction  the  deed 
is  an  agreement  to  make  the  boundary  a  boundary  by 
courses  and  distances,  and  not  by  high  water  mark. 

These  instructions  the  court  refused  to  give.  There 
was  a  fourth  instruction  asked  for  by  the  plaintiff, 
which  was  given  ;  and  which  it  is  not  necessary  to 
state. 

The  defendant  asked  for  five  instructions  to  the  jury, 
the  first  of  which  the  court  refused  to  give  :  The  other 
four  were  as  follows : 

2d.  If  the  jury  believe  from  the  evidence  that  the 
agent  of  the  United  States,  at  the  time  of  the  survey 
in  1838,  elected  the  line  of  high  water  as  the  boun- 
dary of  the  lands  of  the  United  States  on  the  Chesa- 
peake bay,  Hampton  roads  and  Mill  creek,  and  that 
the  lines  run  by  the  surveyor  were  designed  to  corres- 
pond generally  with  said  high  water  line,  and  did  so 
correspond  generally,  and  that  the  courses  and  dis- 
tances mentioned  in  the  deed  from  the  governor  of 
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Virginia  to  the  United  States  are  the  courses  and  die-       i854. 

April 

tances  of  the  lines  so  run,  then  the  boundary  of  said      Term. 


lands  is  a  water  boundary,  notwithstanding  the  courses  French 
and  distances  called  for  in  said  deed.  And  the  water  Bankiiead. 
boundary  so  established  extends,  by  virtue  of  the  act 
of  assembly  then  and  still  in  force,  to  the  ordinary  low 
water  mark ;  and  consequently  the  plaintiff  acquired 
no  title  by  his  patent  to  any  lands  described  therein 
which  lie  above  the  ordinary  low  water  mark. 

3d.  The  lands  covered  by  Mill  creek  at  ordinary 
high  tide  were  not  patentable  at  the  time  the  plaintiff 
obtarined  the  patent  under  which  he  claims  in  this  case  ; 
and  the  said  patent  therefore  gave  theplaintiff  no  title 
to  such  lands;  and  as  to  all  such  lands  embraced  by 
the  said  patent  the  jury  should  find  for  the  defendant. 

4th.  The  lands  between  high  water  mark  and  ordi- 
nary low  water  mark  were  not  subject  to  entry  at  the 
time  of  the  entry  on  which  the  plaintiff's  patent  is 
founded.  And  if  the  jury  believe  from  the  evidence 
that  any  part  of  the  lands  covered  by  the  said  patent 
lie  between  ordinary  high  water  mark  and  ordinary  low 
water  mark,  then  as  to  such  lands  the  plaintiff  ac- 
quired no  title  by  said  patent,  and  the  jury  as  to  such 
lands  should  find  for  the  defendant. 

5th.  The  lands  at  the  Old  Point  Comfort,  extending 
to  low  water  mark  on  the  Chesapeake  bay,  Hampton 
roads  and  Mill  creek,  were  not  liable  to  entry  as  waste 
and  unappropriated  lands  at  the  date  of  the  entry  on 
which  the  plaintiff^s  patent  is  founded.  And  if  the 
jury  believe  from  the  evidence  that  the  lands  covered 
by  the  said  patent,  or  any  part  thereof,  are  part  of  the 
lands  known  as  Old  Point  Comfort,  then  the  plaintiff 
acquired  by  his  patent  no  title  to  such  lands,  or  any 
part  thereof,  above  the  ordinary  low  water  mark  ;  and 
as  to  all  such  lands  embraced  by  said  patent  the  jury 
should  find  for  the  defendant. 
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1854.  These   instructions  the   court  gave.     And    to    the 

Term,      opinion  of  the  court  refusing  to  give  the  three  first 


French     instructions  asked  for  bj  hira,  and  giving  the  four  last 

«ankbead.  iustructions  askcd  for  by  the  defendant,  the  plaintiff 

excepted.     There  was  a  verdict  and  judgment  for  the 

defendant ;  whereupon  French  applied  to  this  court  for 

a  stvpersedeas^  which  was  allowed. 

The  case  was  most  elaborately  argued  by  Baxter  and 
Cox^  for  the  appellant,  and  Joynes  and  Lyons^  for  the 
appellee. 

For  the  appellant,  it  was  insisted : 

Ist.  That  the  deed  was  the  exponent  of  the  agree- 
ment between  the  state  of  Virginia  and  the  United 
States,  and  could  alone  be  looked  to,  to  ascertain  what 
were  the  boundaries  of  the  land  thereby  conveyed. 
As  mediately  or  immediately  bearing  on  this  question, 
they  referred  to  The  People  v.  Godfrey^  17  John. 
K.  225  ;  United  States  v.  Bevans,  3  Wheat.  R.  33g ; 
Broom's  Maxims  266,  267,  50  Law  Libr. ;  Dwarris  on 
Statutes  22,  9  Law  Libr.;  1  Philips'  Evi.  538,  548; 
Miller  v.  Travers,  21  Eng.  C.  L.  R.  288 ;  Mclver  v. 
Walker,  9  Cranch's  R.  173;  S.  C.  4  Wheat.  R.  444; 
{Jhinoweth  v.  Haskell,  3  Peters'  R.  92 ;  Howard  v.  In- 
ffensoll,  13  How.  S.  C.  R.  381 ;  Decatur  v.  Paulding, 
14  Peters'  R.  497 ;  Foster  v.  Neilson,  2  Peters'  R.  253. 

2d.  That  the  deed  not  calling  for  a  water  boundary, 
but  a  boundary  by  courses  and  distances,  the  United 
States  is  not  entitled  to  claim  by  a  water  boundary, 
though  in  fact  the  courses  and  distances  called  for  in 
the  deed  are  coincident  with  the  high  water  mark. 
On  this  question  they  referred  to  Rutherforth's  Inst 
463-4-5  ;  Schutz  on  Aquatic  Rights  117, 122,  125,  24 
Law  Libr. ;  Hargrave's  Law  Tracts  12,  14,  15,  25, 
26,  31,   32,   35,  36;   The  Kbig  v.  Ld,  Yarhorough,  3 
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Barn.  &  Cress.  93,  10  Eng.  0.  L.  R.  19;  Livingston's       ism. 

April 

Argument  in  the  Battuer  Case ;  Houston  v.  Moore^  5      Term. 


Wheat.  R.  49 ;  Commonwealth  v.  Clary ^  8  Mass.  R.  72 ;      French 
Harris  v.  Elliott^  10  Peters'  R.  25.  Bankiiead. 

3d.  That  if  the  deed  was  to  be  construed  as  con- 
veying by  the  high  watermark  line,  it  did  not  operate 
to  convey  to  low  water  mark.  That  whatever  may  be 
the  general  law  of  Virginia  on  the  question,  yet  that 
the  United  States  could  only  take,  and  did  take,  under 
a  special  act  of  the  general  assembly  limiting  the 
amount  to  be  taken  to  two  hundred  and  fifty  acres ; 
and  that  all  the  proceedings  by  the  executive  showed 
that  it  was  only  intended  to  convey  this  quantity  of 
land  ;  and  that  it  was  intended  to  limit  the  conveyance 
by  the  boundaries  stated  in  the  deed. 

4th.  That  it  was  not  competent  for  the  United 
States,  which  showed  neither  title  to,  nor  occupancy 
which  could  ripen  into  title  by  adversary  possession  of 
the  lands  in  controversy,  to  question  the  validity  of 
the  appellant's  title.  Code  of  1849,  p.  428  ;  Warwick 
V.  Norvell^  1  Rob.  R.  308  ;  Jackson  v.  Johnson^  1  Bibb's 
R.  58  ;  Sutton  v.  Menser^  6  B.  Monr.  R.  433 ;  PoWs 
lessee  v.  Wendell,  9  Cranch's  R.  87  ;  S.  C.  5  Wheat.  R. 
293  ;  Norvell  v.  Camm,  6  Munf.  233. 

That  by  the  law  of  Virginia  all  waste  and  unappro- 
priated lands  are  subject  to  entry  and  grant  by  patent. 
And  that  such  are  all  lands  which  have  not  been  pa- 
tented. Whittington  v.  Christian,  2  Rand.  353,  369, 
371  ;  McClung  v.  Hughes,  5  Rand.  453,  478-9,  488  ; 
Code  of  1849,  ch.  112,  §  37,  38  ;  Sess.  Acts  of  1850-51, 
p.  33,  ch.  41,  §  10. 

And  they  referred  to  the  various  acts  passed  by  the 
legislature  from  the  year  1679  to  the  present  time,  in 
relation  to  the  lands  at  Old  Point  Comfort ;  and  in- 
sisted that  they  were  not  excluded  from  the  body  of 
waste  and  unappropriated  lands,  which  were  subject 
to  entry  and  grant. 
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18M.  For  the  appellee,  it  was  insisted  : 

Term.  let.    That  the  deed  was  not  to  be  taken  alone,  to 

Frpnch  ascertain  what  was  to  pass  to  the  United  States ;  but 
Dankiiead.  that  the  act  which  authorized  it,  and  the  report  of  the 
surveyor  which  was  made  by  the  directions  of  the 
executive  of  Virginia,  and  upon  which  the  deed  was 
founded,  were  all  necessary  steps  in  conferring  title 
upon  the  United  States ;  and  were  to  be  looked  to,  to 
ascertain  what  passed  by  the  deed.  And  they  referred 
to  Handly  v.  Anthony^  5  Wheat.  R.  374 ;  Martin  v. 
Waddell,  16  Peters'  R.  367, 411 ;  Howard  v.  Ingersoll, 
13  How.  S.  C.  R.  381,  412  ;  Garner's  Case,  3  Gratt. 
655,  as  showing  that  this  was  a  contract  between  in- 
dependent states,  and  to  be  construed  upon  principles 
of  international  law.  To  show  the  principles  upon 
which  the  contract  should  be  construed,  they  referred 
to  Vattell,  book  2,  ch.  3,  §  152;  Foster  v.  Neihon,  2 
Peters'  R.  253  ;  Vattell,  book  2,  ch.  17,  §  244 ;  Wright 
v.  Cartwright,  1  Burr.  R.  285 ;  Noy's  Maxims  48,  50 ; 
Garner'^ s  Case,  3  Gratt.  655. 

2d.  That  the  deed  was  intended  to  convey,  and  did 
convey,  by  a  water  boundary,  which  by  the  law  of 
Virginia  carried  the  grant  to  low  watermark:  And 
they  referred  to  the  facts  to  show  this.  On  this  point 
they  cited  Handly  v.  Anthony,  5  Wheat.  R.  367,  374; 
Howard  v.  Ingersoll,  13  How.  S.  C.  R.  381,  Curtis' 
opinion;  Lesseur  v.  Price,  12  How.  S.  0.  R.  59; 
Bruce  V.  Taylor,  2  J.  J.  Marsh.  R.  160;  Rixx.John- 
son,  5  New  Hanij).  R.  520 ;  Angel  on  Water  Courses, 
§  29,  30,  53  ;  3  Kent's  Com.  427-8-9 ;  Starr  v.  CUlds, 
20  Wend.  R.  149 ;  Dunlap  v.  Stetson,  4  Mason's  R 
349;  Mayhew  v.  Norton,  17  Pick.  R.  ^bl ',  Beid  v, 
LanJcford,  3  J.  J.  Marsh.  R.  420  ;  Carroway  v.  Either- 
ington,  Taylor's  North  Car.  R.  273  ;  Newsom  v.  Pryor, 
7  Wheat.  R.  7;  1  Rev.  Code  of  1819,  ch.  87,  p.  341. 

3d.    That  the  land  embraced  in  the  patent  of  the 
appellant,  lying  between  high  and  low  water  mark, 
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was  not  subject  to  entry  and  patent  as  waste  and  un- 
appropriated land.  And  they  examined  the  various 
acts  of  assembly  to  show  that  the  land  between^ high 
and  low  water  mark  was  not  patentable ;  and  that  the  Banihead. 
land  at  Old  Point  Comfort  was  embraced  in  what  are 
spoken  of  in  the  acts  of  assembly  as  public  lands,  as 
distinguished  from  waste  and  unappropriated  lands. 
And  they  insisted  that  though  it  was  true  that  a  mere 
trespasser  or  intruder  would  not  be  allowed  to  question 
the  validity  of  his  adversary's  title,  yet  that  principle 
did  not  apply  to  a  party  in  possession  bona  fide  claim- 
ing title.  And  they  referred  to  Whittington  v.  Chris- 
tian^ 2  Rand.  353  ;  Warwick  v.  Norvell^  1  Rob.  R.  308  ; 
Tichanal  v.  Roe,  2  Rob.  R.  288  ;  PoWs  lessee  v.  Wen- 
dell, 9  Cranch's  R.  87  ;  Miller  v.  Kerr,  7  Wheat.  R.  1 ; 
Poole  V.  Fleeger,  11  Peters'  R.  185,  210  ;  JD^ew  Orleans 
V.  United  States,  10  Peters'  R.  662,  717,  731. 

Allen,  P.  delivered  the  opinion  of  the  court : 
By  the  terms  of  the  federal  constitution,  the  United 
States  are  bound  to  protect  each  state  against  invasion, 
and  no  state  is  authorized  to  keep  troops  in  time  of 
peace  without  the  consent  of  congress.  The  duty  of 
providing  for  the  common  defence  being  thus  imposed 
upon  the  United  States,  and  the  erection  and  main- 
tenance of  fortifications  being  necessary  and  proper  to 
perform  this  duty,  the  constitution  confers  upon  con- 
gress the  power  to  exercise  jurisdiction  over  all  places 
purchased  by  the  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  <fec.,  &c.  Having  thus  in  a 
great  measure  surrendered  the  power  of  providing  for 
her  own  protection  against  invasion,  and  her  coast 
being  exposed  to  aggression,  the  state  of  Virginia  was 
called  upon  to  cede  to  the  United  States  places  proper 
for  the  erection  of  forts,  so  that  the  United  States 
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1864.       might  do  that  for  the  people  of  the  state  which  she 
Term.      couM  DOt  do  hcrself. 


Freoch  Oi^  the  Ist  of  March  1821,  Sess.  Acts,  p.  102,  an 

Bankiiead.  act  was  passcd,  entitled  "  An  act  ceding  to  the  United 
States  the  lands  on  Old  Point  Comfort,  and  the  shoal 
called  the  Rip  Raps."  The  preamble  of  the  act  recites, 
"  That  whereas  it  is  shown  to  the  present  general  assem- 
bly that  the  government  of  the  United  States  is  solici- 
tous that  certain  lands  at  Old  Point  Comfort,  and  at 
the  shoal  called  the  Rip  Raps,  should  be,  with  the  right 
of  property  and  entire  jurisdiction  thereon,  vested  in 
the  said  United  States,  for  the  purpose  of  fortification, 
and  other  objects  of  national  defence."  And  it  is  then 
enacted,  "  That  it  shall  be  lawful  and  proper  for  the 
governor,  by  conveyance,  to  transfer,  assign  and  make 
over  unto  the  United  States  the  right  of  property  and 
title  as  well  as  all  the  jurisdiction  which  this  common- 
wealth possesses  over  the  lands  and  shoal  at  Old  Point 
Comfort  and  the  Rip  Raps :  provided  the  cession  at 
Old  Point  Comfort  shall  not  exceed  two  hundred  and 
fifty  acres,  and  the  cession  of  the  shoal  at  the  Rip 
Raps  shall  not  exceed  fifteen  acres:  and  provided  also, 
that  the  cession  shall  not  be  construed  or  taken  so 
as  to  prevent  the  ofiicers  of  this  state  'from  executing 
any  process,  or  discharging  any  other  legal  functions, 
within  the  jurisdiction  or  territory  herein  directed  to 
be  ceded,  nor  to  prevent,  abolish  or  restrain  the  right 
and  privilege  of  fishery  hitherto  enjoyed  and  used  by 
the  citizens  of  this  commonwealth  within  the  limits 
aforesaid :  and  provided  further,  that  nothing  in  the 
deed  of  conveyance  required  by  the^r^^  section  of  this 
act  shall  authorize  the  discontinuance  of  the  present 
road  to  the  fort,  or  in  any  manner  prevent  the  pilots 
from  erecting  such  marks  and  beacons  as  may  be 
deemed  necessary"  :  With  a  further  provision,  "  that 
should  the  United  States  at  any  time  abandon  the  said 
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lands  and  shoal,  or  appropriate  them  to  any  other  par-       ih64. 
poses  than  those  indicated  in  the  preamble  to  the  said      Term. 


act,  that  then  and  in  that  case  the  same  shall  revert  to      French 
and  revest  in  the  commonwealth."  Bankiiead. 

The  evidence  in  the  record  shows  that  surveys  of 
part  of  the  lands  at  Old  Point  Comfort  had  been  made 
under  the  direction  of  the  oflScers  of  the  United  States 
in  1816  or  1817,  and  in  1818.  And  the  law,  by  the 
proviso  preventing  the  discontinuance  of  the  present 
road  to  the  fort,  seems  to  recognize  the  then  existence 
of  a  fort,  which  must  have  been  in  possession  of  the 
United  States.  After  the  passage  of  the  act  the  United 
States  proceeded  to  erect  an  extensive  fortification  on 
the  point,  but  no  conveyance  was  made  by  the  gover- 
nor, nor,  so  far  as  the  record  discloses,  any  measufe^ 
taken  to  designate  the  precise  boundaries  of  the  land 
embraced  by  the  cession,  until  the  year  1838. 

On  the  16th  of  May  1838  a  communication  from 
the  acting  secretary  of  war  was  addressed  to  the  go- 
vernor, requesting  him  to  make  a  conveyance  in  the 
manner  prescribed  by  the  provisions  of  said  act,  and 
for  the  maximum  quantity  of  land  contemplated  to  be 
ceded ;  and  referring  the  governor  to  Captain  W.  A. 
Eliason,  the  bearer  of  the  communication,  as  being 
authorized  by  the  department  of  war  to  mark  out  to 
the  surveyors,  or  other  persons  acting  for  the  common- 
wealth of  Virginia,  the  boundaries  which  for  purposes 
of  defence  should  be  given  to  said  cession. 

This  officer,  on  the  22d  of  May  1838,  addressed  a 
letter  to  the  governor,  in  which  he  remarked,  that  the 
limits  of  the  ceded  territory  at  Old  Point  Comfort 
should  include  all  the  neck  of  land  on  which  Fort 
Monroe  is  situated,  from  the  bridge  to  the  main  land, 
and  extend  as  far  in  the  northerly  direction  as  the  plat 
of  two  hundred  and  fifty  acres  will  allow  ;  that  he 
could  not  say  how   far  this   would  be,  until  he  knew 

Vol.  XI.— 19 
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1S.M.       how   the   law    requires   the    survey  lines  to   be    run  ; 
Term.      that  he  believed  the  lines  ought  to  include  only  the 


French  ^^J  land  at  ordinary  high  water,  and  that  the  coter- 
Bankhead.  uiinus  land  from  high  to  low  water  line  pertained  as  a 
matter  of  course  to  the  plotted  land.  He  furthermore 
stated  that  the  high  tide  limits  could  be  readily  de- 
fined ;  that  it  would  not  do  to  leave  the  land  between 
high  and  low  water  in  debate;  it  must  attach  to  the 
land  above  tide  ;  and  it  is  to  be  desired  that  it  does  so 
without  increasing  the  number  of  acres  in  the  plat. 

These  papers  were  referred  to  the  attorney  general 
of  the  state,  by  the  governor,  for  his  opinion  and  ad- 
vice. That  officer,  after  stating  that  it  did  not  appear 
from  the  papers  before  him  whether  the  common- 
wealth owned  two  hundred  and  iifty  acres  of  land 
above  high  water,  advised  that  all  the  common- 
wealth's lands  should  be  laid  off  by  metes  and 
bounds ;  that  then  the  surveyor  should  lay  off,  under 
the  direction  of  the  United  States  or  its  officers,  so 
much  of  the  public  land,  not  exceeding  two  hundred 
and  fifty  acres,  at  Old  Point,  as  they  may  require. 
That  this  land  should  be  laid  off  by  metes  and  bounds, 
the  courses  as  well  and  durably  marked  as  they  could 
be.  That  the  officers  of  the  United  States  should 
elect  whether  they  would  have  the  whole  survey  laid 
off  above  high  water  mark,  or  whether  they  would 
include  in  its  boundaries  the  lands  below  high  water 
mark.  On  the  return  of  the  survey  a  conveyance 
should  be  made  by  metes  and  bounds.  That  the  grant 
to  the  United  States  must  be  limited  by  the  metes  and 
bounds  laid  off,  and  they  could  not  take  either  pro- 
perty or  jurisdiction  over  the  adjacent  lands  below 
high  water  mark  as  pertinent  to  the  plotted  land. 

On  the  1st  of  June  1838  the  governor,  as  appears 
from  an  extract  from  the  executive  journal,  directed 
the  surveyor  of  Elizabeth  City  county,  under  the  di- 
rection of  Captain  Eliason,  and  in  accordance  with  the 
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opinion  of  the  attorney  general,  to  make  surveys  of  ism. 
the  lands  and  shoals  mentigned  in  the  act  of  cession,  Term, 
and  return  a  fair  plat  and  certificate  of  surveys  to  the  Frencii'' 
executive.  A  survey  was  accordingly  made  by  the  sur-  Bukhead, 
veyor,  and  a  report  returned  to  the  governor.  In  the 
report  so  returned,  the  surveyor  informs  the  governor 
that,  in  pursuance  of  his  directions,  he  applied  to  Cap- 
tain Eliason  to  elect  whether  he  would  have  the  land 
ceded  to  the  United  States  surveyed  to  high  or  low 
water  mark;  that  he  elected  the  former  for  the  boun- 
dary, but  requested  the  surveyor  to  spread  the  low 
water  line,  the  mud  flats  and  grass  marsh  on  Mill 
creek,  on  the  plat ;  which  he  had  done.  He  further 
states  that  he  began  the  survey  at  Old  Point  Comfort, 
at  the  southeast  foot  of  the  Mill  creek  bridge ;  and 
then  pursued  the  ordinary  high  water  mark  on  the 
Mill  creek  shore,  until  he  came  to  the  mouth  of  a 
small  gut  running  up  into  the  grass  marsh.  From 
thence  he  pursued  a  line  between  the  high  land  and 
the  marsh  until  he  came  to  a  piece  of  land  taken  up 
by  Shelton.  He  then  piirsued  this  line,  by  a  line  of 
marked  pines,  to  the  Chesapeake  bay  shore,  at  the  ordi- 
nary high  water  ;  and  then  pursued  the  high  water 
mark  along  the  bay  shore  to  the  beginning ;  including 
an  area  of  two  hundred  and  seventy-eight  acres  one 
rood  and  ten  poles,  including  also  two  acres  ceded  to 
the  United  States  for  a  light-house.  He  then  laid  off 
two  hundred  and  fifty-two  acres  for  the  United 
States,  including  the  two  acres  for  the  light-house. 
And  the  report  then  gives  the  metes  and  bounds  of  the 
two  hundred  and  fifty-two  acres.  The  plat  returned 
with  the  report  shows  that  the  land  at  the  place  de- 
scribed was  a  peninsula,  bounded  on  one  side  by  the 
Chesapeake  bay,  on  another  by  Hampton  roads  and 
Mill  creek,  having  a  water  boundary  all  around  the 
tract  laid  off  for  the  United  States,  except  upon  four 
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iHM        of  the  lines  called   for.     Of  these,  three  run  parallel 
Term,      with  and  on  the  edge  of   the  high  land  and  grass 


p^^ch  marsh,  which  is  principally  covered  at  high  water, 
Bankiiead.  leaving  but  one  line  of  sixty  poles  in  length,  which 
divides  the  part  so  laid  off  from  the  adjacent  land. 
The  report  gives  the  boundaries,  describing  the  survey 
as  commencing  at  the  southeast  foot  of  Mill  creek 
bridge,  the  position  of  which  is  designated  on  the 
plat ;  thence  with  the  meanders  of  the  creek  to  the 
mouth  of  a  small  gut  running  into  the  marsh,  over- 
flowed by  high  tide  in  the  creek.  From  this  point 
three  lines  are  called  for ;  the  first  terminating  at  a 
dead  pine  on  the  line  between  the  high  land  and  the 
marsh;  the  second  calls  for  a  pine;  the  third  calls 
merely  for  course  and  distance;  and  the  plat  returned 
shows  that  these  three  lines  run  between  the  high  land 
and  the  marsh,  on  the  edge  of  the  marsh.  From  the 
termination  of  the  last  line  on  the  edge  of  the  marsh, 
the  survey  calls  for  a  line  of  eixty  poles  to  the  bay 
shore  at  high  water  mark ;  and  thence  by  various 
courses  and  distances  to  the  beginning. 

In  the  report  the  surveyor  says  he  pursued  the 
high  water  mark  along  the  bay  shore  to  the  beginning; 
and  the  fact  that  he  did  so  appears  from  the  plat  re- 
turned. The  meanderings  of  Mill  creek  are  by  four- 
teen courses,  with  distances  on  each  course,  amounting 
to  five  hundred  and  forty-nine  poles ;  the  three  lines 
along  the  edge  of  the  marsh  call  for  one  hundred  and 
six  poles ;  the  line  across  the  neck  of  land,  from  the 
marsh  to  the  bay  shore  at  high  water  mark,  is  sixty 
poles  in  length ;  the  meanderings  of  the  bay  and  roads 
are  by  sixteen  courses,  with  distances  on  each,  amount- 
ing to  864.20  poles,  making  the  whole  distance  around 
the  two  hundred  and  fifty-two  acres  one  thousand 
five  hundred  and  seventy-nine  poles,  of  which  one 
thousand  five  hundred  and  nineteen  poles  appear  from 
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the  report  and  plat  to  have  been  a  water  boundary.       i8S4. 
The  artificial  boundaries  made  or  marked  and  called      Term. 


for  are  the  bridge,  the  dead  pine,  and  the  pine.  French 

The  natural  objects  named  are  the  month  of  the    Bankhead. 
small  gut  running  into  the  marsh,  and  the  bay  shore 
at  high  water  mark,  at  the  termination  of  the  line 
across  the  neck  between  the  marsh  and  bay. 

The  deed  made  by  the  governor  bears  no  date,  but 
an  extract  from  the  executive  journal,  dated  the  29th 
of  November  1838,  recites  that  the  governor  executed 
a  deed  of  cession  to  the  United  States  for  the  lands  at 
Old  Point  Comfort  and  the  shoal  called  the  Rip  Raps, 
pursuant  to  an  act  of  the  general  assembly  of  March 
1821 ;  and  the  same  was  transmitted  to  Captain  Elia- 
son,  of  the  United  States  corps  of  engineers,  to  be  re- 
corded in  the  court  of  Elizabeth  City  county.  On  the 
12th  of  December  1838  the  deed  was  admitted  to 
record  in  the  proper  county.  It  recites  the  act  of 
March  Ist,  1821,  with  its  various  provisions,  and  con- 
veys the  land  at  Old  Point  and  at  the  Rip  Raps,  sub- 
ject to  the  provisions  of  the  law.  It  describes  the 
tract  of  two  hundred  and  fifty  acres  at  Old  Point  Com- 
fort as  adjacent  to  and  in  part  surrounding  a  tract  of 
two  acres  theretofore  granted  by  the  commonwealth  to 
the  United  States,  and  blends  both  into  one  tract  of  two 
hundred  and  fifty-two  acres,  the  boundaries  of  which 
are  described  as  beginning  at  the  southeast  foot  of 
Mill  creek  bridge  ;  and  then  gives  the  courses  and  dis- 
tances, and  other  objects  called  for,  as  the  same  are 
set  forth  in  the  report  of  the  surveyor  returned  to  the 
executive.  The  deed,  in  that  portion  of  it  describing 
the  two  hundred  and  fifty  acres  at  Old  Point  Comfort, 
does  not  in  so  many  words  refer  to  the  report  of  the 
surveyor,  or  plat  returned  by  him.  But  in  reference 
to  the  fifteen  acres  of  shoal  at  the  Rip  Raps,  including 
the  site  of  Fort  Calhoun,  the  deed  contains  this  clause : 
"  The  boundaries  of  the  said  tract  of  fifteen  acres  to 
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be  ascertained  by  reference  to  a  plat  and  description 
made  by  C.  Hubbard,  acting  surveyor  of  Elizabeth 
City  county,  dated  the  17th  July  1838,  hereto  an- 
nexed, marked  A." 

Such  is  the  title  under  which  the  defendant,  an 
officer  of  the  United  States,  relies  to  protect  him  and 
the  United  States  in  the  possession  of  the  property,  to 
recover  which  this  suit  has  been  instituted. 

The  lessor  of  the  plaintiflF  claims  under  a  patent  as 
for  waste  and  unappropriated  land,  founded  on  a  land 
office  treasury  warrant,  and  entered  and  surveyed 
under  the  laws  of  the  state  providing  for  the  appro- 
priation of  the  waste  and  unappropriated  land  of  the 
state,  and  the  grant  thereof  in  private  property  to  in- 
dividuals; jurisdiction  over  the  territory  still  remain- 
ing in  the  commonwealth. 

The  grant  to  the  lessor  of  the  plaintiff  is  dated  the 
28th  of  August  1851,  and  is  for  264.72  acres,  described 
as  lying  in  Elizabeth  City  county,  including  the  mud 
flats  between  low  water  mark  on  Mill  creek,  the  Shel- 
ton  patent  and  the  tract  of  two  hundred  and  fifty-two 
acres  of  land  conveyed  to  the  United  States  by  the 
commonwealth  of  Virginia  by  deed,  recorded  in  the 
clerk's  office  of  Elizabeth  City  county  on  the  12th 
day  of  December  1838,  beginning  at  the  east  foot  of 
Mill  creek  bridge,  and  thence  along  the  United  States 
land  to  the  mouth  of  a  small  gut  running  into  the 
marsh,  the  boundary  of  the  United  States  land  and  the 
Shelton  patent. 

The  patent  being  long  posterior  in  date  to  the  act  of 
cession  and  deed  to  the  United  States,  and  calling  to 
be  bounded  by  the  lands  of  the  United  States,  it  be- 
comes necessary  to  enquire  into  the  extent  of  the  grant 
to  the  United  States.  To  ascertain  this,  it  is  important 
to  determine  whether  the  literal  calls  of  the  deed  should 
alone  be  regarded  as  defining  and  designating  the  limits, 
by  a  fixed,  unvarying,  mathematical  line,  where  nothing 
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else  is  called  for,  or  whether  it  is  competent  to  look  at 
the  law,  and  the  plat  and  report  of  the  surveyor,  made 
out  in  pursuance  of  the  instructions  of  the  governor, 
to  enable  him  to  execute  a  conveyance,  to  ascertain 
what  was  the  land  actually  intended  to  be  ceded  and 
conveyed.  There  is  no  ambiguity  apparent  on  the  face 
of  the  deed.  If  any  arises,  it  results  from  a  comparison 
of  the  calls  of  the  deed  with  the  subject  granted.  By 
that  comparison  it  appeared  that  the  subject  of  the 
grant  was  a  sandy  peninsula,  varying  by  the  action  and 
operation  of  the  tides  and  winds.  Most  of  the  calls  in 
the  deed  were  for  magnetic  lines  and  distances  not  ter-* 
minating  upon  any  monuments  or  marked  boundaries. 
A  survey  made  out  according  to  the  mathematical  lines 
and  calls  of  the  deed  would,  with  the  exception  of  three 
objects,  the  bridge  and  the  two  pines,  represent  no 
visible  objects  but  the  land  and  the  water.  The  mag- 
netic lines  and  courses  would  be  found  to  pursue  the 
general  outline  of  high  water  mark ;  the  high  water 
line  not  being  a  right  line  from  station  to  station,  as  it 
would  follow  the  slight  indentations  in  the  shore,  so 
that  a  right  line  from  station  to  station  would  at  some 
places  cross  the  mouths  of  small  inlets  and  vary  above 
and  below  the  precise  high  water  line.  If  by  such 
comparison  of  the  calls  with  the  subject  granted  a 
doubt  should  arise  as  to  whether  a  fixed  line  or  a  water 
boundary  was  intended,  a  survey  made  by  the  direction 
of  the  grantor,  and  which  was  his  guide  in  making  the 
conveyance,  would  be  proper  evidence  to  explain  the 
ambiguity  thus  produced.  Bowling  v.  Helrriy  1  Bibb's 
R.  88 ;  Burton  on  Real  Prop.  142. 

In  this  case  the  deed  of  the  governor  refers  to  a  plat 
and  description  made  by  C.  Hubbard,  acting  surveyor 
of  Elizabeth  City  county,  dated  the  17th  of  July  1838. 
The  report  of  the  surveyor  in  evidence  in  this  cause 
bears  date  the  30th  of  July  1838.  But  it  is  obvious 
that   the  report  was  accompanied  by  a  plat ;  for  he 
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1854.       speaks  of  having  made  the  surveys  directed,  and  of  hav- 
Ttrra.      ing  spread  the  low  water  line  and  mud  flats  and  grass 


French  marsh  on  the  plat.  The  survey  necessarily  preceded 
jBankijead.  the  report,  and  accordingly,  the  certificate  on  the  plat 
from  the  executive  department  shows  that  the  survey 
was  made  on  the  17th  of  July  1838.  But  the  plat 
gives  no  courses  and  distances ;  they  are  found  in  the 
report,  from  which  they  were  copied  into  the  deed. 
There  is  no  doubt,  therefore,  that  the  report  as  well  as 
the  plat  were  before  the  governor  when  he  executed 
the  conveyance,  and  were  intended  to  be  referred  to  in 
the  deed  ;  and  whether  actually  referred  to  or  not,  yet, 
as  they  were  made  out  by  the  oflicer  selected  by  the 
governor  to  enable  him  to  execute  the  grant,  it  would 
be  evidence  as  against  the  grantor  as  to  the  subject 
intended  to  be  granted. 

But  this  was  not  a  transaction  between  individuals, 
but  between  state  and  state ;  and  is  to  be  considered 
and  construed  with  reference  to  the  character  of  the 
parties,  and  the  object  each  had  in  view. 

The  act  of  assembly  contemplated  a  slirvey ;  for,  as 
the  cession  was  not  to  exceed  two  hundred  and  fifty 
acres,  a  survey  was  essential  to  ascertain  the  quantity 
of  land,  and  to  define  the  line  of  demarcation  between 
the  land  ceded  and  the  adjacent  land,  to  show  to  what 
extent  the  jurisdiction  ceded  to  the  United  States 
would  reach.  The  title  of  the  United  States  depends 
on  the  act  of  cession  and  all  that  was  done  by  the 
proper  officers  to  carry  it  into  execution.  Until  the 
quantity  and  locality  of  the  land  was  ascertained,  the 
title  was  incomplete  ;  and  as  congress  can  only  exer- 
cise exclusive  jurisdiction  in  such  places  within  a 
state,'  when  purchased  by  the  consent  of  the  legisla- 
ture of  the  state,  the  deed  of  the  governor  would  not 
of  itself  confer  title  and  jurisdiction.  The  act,  the 
survey  made  necessary  by  it,  and  the  deed  were  all 
necessary  to  consummate  the  title ;  and  all  must  be 
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regarded,  though  occurring  at  different  times,  as  parts       i854. 
of  one  entire  compact,  resulting  in  the  transfer  of  a      Term. 


portion  of  the  soil  and  jurisdiction  of  the  state  to  the  French 
United  States  for  specified  purposes,  and  subject  to  Bankhead. 
certain  reservations  contained  in  the  act  of  cession. 
If  we  look  at  the  deed  as  applied  to  the  subject  of  the 
grant,  and  explained  by  the  plat  and  report,  we  see 
that  the  descriptive  part  commences  at  the  water 
mark,  on  one  side  of  the  tract,  calls  for  fourteen  mag- 
netic courses  and  measured  distances  to  the  mouth  of 
an  inlet  running  up  into  the  grass  marsh.  A  reference 
to  the  plat  shows  that  the  three  next  lines  pursued 
the  line  between  the  high  land  and  the  marsh,  the 
ground  of  which  is  stated  on  the  face  of  the  plat  to 
be  below  the  water  at  high  tide,  although  the  grass  is 
generally  above ;  so  that  all  the  lines  from  the  begin- 
ning along  Mill  creek  and  the  marsh  correspond  in 
general  with  the  high  water  mark.  The  line  across 
the  neck  commences  at  the  edge  of  the  marsh  and 
terminates  within  the  sixty  poles  called  for,  on  the 
bay  shore  at  high  water  mark  ;  and  from  thence  the 
lines  run  round  by  magnetic  courses  and  distances  to 
the  beginning.  The  tract  of  two  hundred  and  fifty 
acres  is  described  as  adjacent  to  and  in  part  surround- 
ing the  tract  of  two  acres  heretofore  granted  by  the 
commonwealth  to  the  United  States,  and  the  boun- 
daries comprehend  and  include  the  two  hundred  and 
fifty  acres  and  the  two  acres  in  one  tract  of  two  hun- 
dred and  fifty-two  acres.  The  act  of  January  2d, 
1798,  ceded  so  much  of  the  public  lands  at  Old  Point 
Comfort,  not  exceeding  two  acres,  as  should  be  sufti- 
cient  to  erect  a  light-house.  The  boundaries  of  these 
two  acres  do  not  appear ;  but  from  the  position  of  the 
light-house,  as  indicated  on  the  plat,  it  may  be  fairly 
presumed  it  was,  or  was  supposed  to  be,  in  part  a  water 
boundary ;  and,  therefore,  the  two  hundred  and  fifty 
acres  are  described  as  adjacent  to  and  in  part  sur- 
VoL.  XI.— 20 
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iK'v*.        rounds^  said  tract  of  two  acres,  evidently  referring  to 
TeriH.      the  exterior  or  land  boundary  so  surrounded  by  the 
French      two  hundred  and   fifty  acres,  and   indicating  that  by 
Bankiiead.   blending  the  two  tracts  into  one   by  a  common   boun- 
dary, there   would   be    a   continuous  water  boundary 
round  the  whole  to  the  beginning. 

The  surveyor  in  his  report  furthermore  certifies  to 
the  executive  that  the  agent  of  the  United  States 
elected  the  high  water  mark  for  hjs  boundary ;  but 
requested  him  to  spread  the  low  water  line  and  the 
mud  flats  and  grass  marsh  on  Mill  creek  on  the  plat ; 
which  he  accordingly  did.  The  plat  on  its  face  indi- 
cates, by  black  and  dotted  lines,  both  the  high  and 
low  water  line ;  and  the  surveyor  certifies  that  he 
began  at  the  southeast  foot  of  the  bridge,  and  then 
pursued  the  ordinary  high  water  mark  on  the  Mill 
creek  shore  to  the  mouth  of  the  small  gut  running  up 
into  the  grass  marsh  ;  and  from  thence  he  pursued  the 
line  between  the  high  land  and  marsh  to  Shelton's 
land  ;  from  thence,  by  a  line  of  marked  pines,  to 
Chesapeake  bay  shore  at  the  ordinary  high  water 
mark ;  and  then  he  pursued  the  high  water  mark 
along  the  bay  shore  to  the  beginning ;  ^including  an 
area  of  two  hundred  and  seventy-eight  acres  one  rood 
and  ten  poles,  including  the  two  acres  ceded  for  a 
light-house.  He  then  laid  off  the  two  hundred  and 
fifty-two  acres  for  the  United  States,  including  the 
two  acres :  And  the  plat  shows  that  this  was  done  by 
running  a  line  across  the  neck  from  the  grass  marsh  to 
the  bay  shore,  cutting  off  26.16  acres  from  the  whole 
area  of  two  hundred  and  seventy-eight  acres  one  rood 
and  ten  poles,  between  the  line  of  the  United  States 
and  the  land  of  Shelton  ;  but  no  other  change  was 
made  in  the  plat  in  respect  to  the  boundaries  of  the 
two  hundred  and  fifty-two  acres. 

From  these  facts  it  appears  that  no  monuments  or 
marks  were  fixed  to  indicate  the  curves  and  indenta- 
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tions  of  the  creek  or  bay,  and  front  the  character  of 
the  land  in  question  it  would  have  been  difficult,  if  not 
impracticable,  to  have  fixed  a  boundary  at  high  or  low 
water  mark,  as  at  the  time  of  the  cession  or  survey, 
which  would  point  out  at  all  future  times  the  trradual 
and  imperceptible  encroachment  of  the  waters  at  one 
place,  and  the  gradual  accretion  of  the  land  at  another. 
The  surveyor  did  not  attempt  to  fix  the  boundaries  by 
such  artificial  monuments.  The  running  by  the  mag- 
netic course  and  measured  distance  was  essential  to 
compute  the  quantity  of  land  within  the  area.  But 
the  lines  on  Mill  creek  and  the  bay  w  ere  open  lines  ; 
and  left  open  because  the  natural  boundaries  of  the 
creek  and  bay,  the  waters  of  which  he  represented  on 
the  plat  at  high  and  low  water  mark,  obviated  the 
necessity  of  any  artificial  marks. 

In  the  case  of  Starr  v.  Childs,  20  Wend.  R.  149,  the 
deed  called  for  a  line  to  the  Genesee  river,  and  thence 
northwardly  along  the  shore  of  said  river  to  Buffalo 
street.  The  court  held  that  there  was  no  necessity  for 
looking  to  extrinsic  circumstances,  for  that  the  deed 
on  its  face  invested  the  grantee  with  a  fee  simple  to 
the  bank  of  the  river.  The  judge,  in  giving  the 
opinion,  remarks :  "  That  the  cases  show,  what  it  is 
difficult  for  the  human  mind  to  resist,  that  the  par- 
ties never  mean  to  leave  a  narrow  strip  between  the 
land  and  the  river,  merely  because  some  stake  or  tree^ 
or  even  all  the  stakes  or  trees  of  the  line,  stand  at  a 
slight  distance  from  the  river.  The  expression  of  an 
intent  to  run  the  line  along  the  stream  reaches  a  dis- 
tinct natural  monument  which  overcomes  the  others." 
So  in  the  case  of  McCulloeJc*8  lessee  v.  Aten^  2  Ohio  R. 
425,  it  is  said  :  "  That  the  fact  that  the  marked  corner 
called  for  stands  four  rods  from  the  water  does  not 
create  any  ambiguity  in  the  terms,  down  the  creek 
with  the  several  meanders  thereof.  They  import  the 
water's  edge  at  low  water,  which  is  a  decided  natural 
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boundary,  and  ranst  control  a  call  for  corner  trees  on 
the  bank." 

In  the  case  under  consideration,  no  embarrassment 
arises  from  a  conflict  between  artificial  monuments  and 
the  line  of  high  water  mark,  for  no  such  monuments 
are  called  for.  In  Bruce  v.  Taylor^  2  J.  J.  Marsh.  R. 
160,  the  grant  called  to  begin  on  the  Ohio  river;  thence 
by  courses  and  distances,  without  any  marked  lines  or 
corners,  to  the  mouth  of  a  creek  emptying  into  the 
Ohio ;  thence  by  courses  and  distances,  without  any 
marked  lines  or  corners,  to  a  stake ;  and  thence  for 
courses  and  distances  round  to  the  beginning.  The 
court  held,  that  as  three  of  the  calls  were  on  the 
river,  as  there  were  no  intermediate  marked  lines  and 
corners,  and  as  the  general  description  was  "  to  lie  on 
the  Ohio  river,"  "  these  facte  alone  would  not  leave 
room  for  any  other  legal  construction  of  the  patent 
than  that  the  Ohio  river  with  its  sinuosities  is  one  of 
the  lines  of  its  boundaries."  In  the  same  case  they 
say  that  even  if  the  lines  and  courses  had  been  marked, 
and  the  patent  had  called  for  the  river  as  a  line  of  the 
boundary,  this  call  would  control  the  marked  line :  It 
being  a  universal  rule  that  the  actual  boundary, 
whether  natural  or  artificial,  shall  control  repugnant 
course  and  distance.  In  that  case,  the  original  survey 
was  exhibited,  and  showed  the  river  as  a  boundary. 
'*  This,  the  court  said,  was  decisive.  The  survey  was 
the  foundation  of  the  patent :  It  is  of  record,  and  in 
that  respect  equal  in  dignity  to  the  patent.  It  does 
not  contradict,  but  only  renders  fixed  and  certain,  some 
of  the  calls  of  the  patent ;  and  that  it  may  be  used  to 
aid  in  supplying  omissions,  or  in  correcting  mistakes  in 
the  patent." 

All  these  remarks  apply  directly  to  the  case  under 
consideration.  The  lands  at  Old  Point  Comfort  having 
been  held  as  public  lands,  their  position  in  relation  to 
the  surrounding  waters  was  well  understood  by  the 
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grantor.     The  law  ceded  the  right  of  property  and       1854. 
title  as  well  as  the  jurisdiction  "  over  the  lands  at  Old      Term. 


Point  Comfort."  It  contemplated  a  survey,  as  that  French 
was  necessary  to  ascertain  the  quantity  ;  and  as  a  con-  Bankhead. 
veyance  was  to  be  made  by  the  governor,  such  survey 
would  be  naturally  returned  to  the  executive  depart- 
ment, as  his  guide  in  describing  the  subject  to  be  con- 
veyed. The  deed  conveys  the  land  at  Old  Point  Com- 
fort ;  it  calls  to  begin  on  the  water  at  the  southeast 
foot  of  Mill  creek  bridge,  and  then  for  certain  mag- 
netic courses  and  measured  distances,  to  the  mouth  of 
a  gut  running  up  into  the  marsh ;  in  all,  fourteen  calls 
without  any  artificial  marks  or  corners  or  monuments. 
And  on  the  other  side  it  commences  on  the  bay  shore 
at  high  water  mark,  and  thence  calls  for  courses  and 
distances  sixteen  lines,  to  the  beginning  ;  without  a 
mark  or  corner  on  any  of  the  lines.  And  in  addition 
to  this,  the  report  of  the  surveyor  sets  forth  that  the 
oflScer  of  the  United  States  elected  the  high  water  as 
his  boundary  ;  that  he  pursued  the  ordinary  high  water 
mark  on  the  Mill  creek  shore ;  that  he  commenced  at 
the  ordinary  high  water  mark  on  the  Chesapeake  bay 
shore,  and  pursued  the  jiigh  water  mark  along  the  bay 
shore  to  the  beginning.  And  the  plat  returned  exhibits 
the  line  of  high  water  as  the  boundary  of  the  land 
surveyed.  All  the  circumstances  which  led  the  court 
to  hold,  in  the  case  of  Bruce  v.  Taylor^  that  the  legal 
construction  of  the  patent,  that  the  Ohio  river  with  its 
sinuosities  was  one  of  the  lines  of  the  boundary,  stand 
out  with  prominence  in  this  case.  To  the  same  effect 
is  the  case  of  JRix  v.  Johnson^  5  N.  Hamp.  R.  520  ; 
and  Angel  on  Water  Courses,  §  29,  30,  where  the  au- 
thorities are  reviewed.  See  also  Mayhew  v.  Norton^  17 
Pick.  R.  357. 

I  think,  that  having  regard  to  the  law,  the  report 
and  survey,  and  deed  of  the  governor,  the  legal  con- 
struction of  the  whole  transaction    was  to   make   the 
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1854.       boundary  of  the  land  ceded  to  and  conveyed  to  the 
Term.       United  States  a  boundary  by  the  line  of  ordinary  high 


French      watcr  uiark,  except  on  the   line  extending  from   the 
Bankhead.   margin  of  the  grass  marsh  across  the  neck  to  the  bay 
shore  at  high  water  mark. 

The  attorney  general,  when  consisted  by  the  execu- 
tive, advibed  that  the  oflScers  of  the  United  States 
should  elect  whether  they  would  have  the  whole  sur- 
vey laid  off  above  high  water,  or  whetber  they  would 
include  within  its  boundaries  the  lands  below  high 
water  mark,  and  on  the  return  of  the  survey  the  con- 
veyance should  be  made  by  metes  and  bounds ;  being 
of  opinion  that  the  grant  to  the  United  States  must  be 
limited  to  the  metes  and  bounds  laid  off,  and  that  they 
could  not  take  jurisdiction  over  the  adjacent  lands  be- 
low high  water  mark,  as  pertinent  to  the  plotted  land. 
And  the  governor  directed  surveys  to  be  made  in  ac- 
cordance with  this  opinion.  From  whence  it  is  in- 
ferred that  by  his  deed  the  governor  intended  to  con- 
vey, by  a  certain  lixed,  invariable  line,  which,  though 
it  coincided  generally  with  the  high  water  at  the  time 
it  was  surveyed,  nmst  at  all  times  be  run  according  to 
the  magnetic  courses  and  measured  distances,  without 
reference  to  its  actual  correspondence  with  the  line  of 
ordinary  high  water  mark,  or  the  gradual  and  imper- 
ceptible changes  caused  by  the  encroachments  of  the 
bay  or  the  accretions  to  the  soil.  The  attorney  general 
was  correct  in  saying  that  the  grant  to  the  United 
States  must  l)e  limited  by  the  metes  and  bounds  laid 
off,  if  by  laid  off  is  meant  the  bounds  called  for.  But 
he  cannot  be  supposed  to  have  meant  that  such  bounds 
must  be  artificial,  made  by  the  hand  of  man.  Artificial 
monuments  are  liable  to  destruction ;  and  surveyors 
seldom  agree  as  to  a  precise  mathematical  line.  The 
variation  of  the  magnetic  needle,  uneven  surfaces,  and 
other  causes,  render  it  diflScult,  if  not  impracticable,  to 
Arrive  at  perfect  accuracy ;  and  hence  natural  or  arti- 
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ficial   boundaries  always  control   the  mere  magnetic       ism. 
calls.     We  are  not,  therefore,  to  suppose  that  a  great      Term. 


natural  boundary,  as  a  river,  or  the  shore  of  the  bay,  French 
could  not  be  adopted  in  a  grant  by  a  state  to  the  United  Bankbead. 
States.  Convenience  would  seem  to  point  out  the  lat- 
ter as  the  most  proper  boundaries  between  two  govern- 
ments, where  jurisdiction  as  well  as  property  is  regu- 
lated by  the  limits  between  them.  "  In  a  case  of 
doubt,"  say  the  Supreme  court  in  Handly'^s  lessee  v. . 
Anthony^  5  Wheat.  R.  374,  quoting  Vattel, '' every 
country  lying  upon  a  river  is  presumed  to  have  no 
other  limits  but  the  river ;  because  nothing  is  more 
natural  than  to  take  a  river  for  a  boundary,  when  a 
state  is  established  on  its  borders ;  and  where  there  is 
a  doubt,  that  is  always  to  be  presumed  w^hich  is  most 
natural  and  proper."  When,  therefore,  the  officers  of 
the  United  States  elected  the  ordinary  high  water  mark 
as  the  boundary,  and  the  surveyor  adopted  it,  and  the 
deed  conveyed  to  it,  the  land  passes  to  the  boundary 
so  called  for  and  adopted. 

The  attorney^  general  and  the  agent  of  the  United 
States  differed  as  to  the  effect  of  such  conveyance: 
The  latter  supposing  it  would  give  title  and  jurisdic- 
tion down  to  low  water;  the  former,  that  title  and 
jurisdiction  would  be  fixed  by  the  magnetic  calls  for 
courses  and  measured  distances,  no  matter  how  the 
water  line  varied.  And  the  question  now  is,  what 
was  the  legal  effect  of  the  act  done  ?  And  that  is  a 
matter  for  judicial  decision.  If  it  were  a  mere  grant 
of  property,  the  jurisdiction  remaining  in  the  state, 
the  right  of  the  grantee  would  extend  to  ordinary  low 
water  mark,  under  the  express  provisions  of  the  act  of 
assembly,  1  Rev.  Code  of  1819,  ch.  87,  p.  341 ;  which 
declares  that  hereafter  the  limits  or  bounds  of  the 
several  tracts  of  land  lying  on  the  Atlantic  ocean,  the 
Chesapeake  bay  and  the  rivers  and  creeks  thereof, 
within  this  commonwealth,  shall  extend  to  ordinary 
low  water  mark ;  and  the  owners  of  said  lands  shall 
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xatA       have,  possess  and  enjoy  exclusive  rights  and  privileges 
Term',      to  and  along  the  shores  thereof,  down  to  ordinary  low 


French  Water  mark.  By  the  common  law,  the  title  of  the 
Baokbead.  proprietor  extends  to  the  ordinary  high  water  mark. 
The  shore,  or  that  space  alternately  covered  and  left 
dry  by  the  rise  and  fall  of  the  tide,  being  the  space  be- 
tween high  and  low  water  marks,  was  in  the  king  for 
the  nse  of  the  public.  The  law  of  Virginia,  so  far  at 
least  as  relates  to  the  soil,  has,  as  appears  by  the  act 
referred  to,  been  altered  ;  and  the  limits  or  boundaries 
of  the  land  extend  over  and  include  the  shore,  by  ope- 
ration of  law.  This  was  the  law  in  force  when  the 
cession  of  the  land  at  Old  Point  Comfort  was  made, 
and  the  law  being  general,  and  speaking  at  every 
instant  of  time,  it  operated  upon  the  grant  to  the 
United  States,  and  extended  the  bounds  down  to  ordi- 
nary low  water  mark ;  thereby  annexing  the  right  to 
the  soil  between  ordinary  high  and  low  water  mark  as 
incident  or  appurtenant  to  the  adjacent  land. 

The  provisions  of  the  act  of  1819  have  been  incor- 
porated in  the  Code,  ch.  62,  §  1,  2;  and  constituted 
the  law  when  the  patent  of  the  plaintiff's  lessor  was 
issued.  But  it  is  insisted  that  as  the  act  ceded  juris- 
diction as  well  as  property  and  title,  that  sovereignty 
cannot  be  yielded  or  granted  by  implication ;  and 
therefore,  whatever  might  be  the  rule  in  the  case  of  a 
private  individual,  there  could  have  been  no  intention 
on  the  part  of  the  state  to  apply  such  a  rule  to  a  grant 
of  this  description. 

The  state,  in  granting,  where  nothing  appears  to 
the  contrary,  must  be  presumed  to  have  granted  with 
reference  to  the  general  law.  If  she  had  granted  to 
an  individual,  the  right  of  property  would  have  ex- 
tended to  the  low  water  mark.  If  the  United  States, 
with  the  consent  of  the  legislature,  had  purchased 
from  the  individual,  the  whole  proprietary  right  would 
have  passed ;  and  if  jurisdiction  had  been  yielded,  it 
must  have  been  coincident  with  the  right  of  property- 
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The  whole  right  of  property  was  transferred  by  the 
act  of  cession  and  the  conveyance  under  it ;  and  the 
jurisdiction  followed.  If  an  island  had  been  the  sub- 
ject of  the  cession,  the  grant  of  soil  and  property  Bankiiead. 
would,  as  here,  extend  to  low  water  mark,  and  juris- 
diction would  follow.  This  cession  might  be  assimi- 
lated to  a  grant  of  an  island ;  it  was  known  to  be 
a  peninsula  nearly  surrounded  with  water.  A  line 
across  the  narrow  neck  and  the  surrounding  waters, 
furnishing  the  best  and  most  convenient  boundary  for 
property  as  well  as  jurisdiction ;  and  there  being 
nothing  in  the  terms  of  the  grant  to  limit  the  bounds 
as  to  property,  all  the  incidents  of  such  a  property 
attach  to  it,  including  the  right  to  the  gradual  accre- 
tions, which,  being  imperceptible  in  their  progress, 
may,  in  the  course  of  years,  increase  the  area  beyond 
the  quantity  originally  conveyed. 

The  legal  effect  of  the  deed,  therefore,  was  to  trans- 
fer to  the  United  States  the  land  to  low  water  mark, 
with  all  the  incidents  of  property  so  situated,  and 
jurisdiction  coincident  with  it,  unless  it  should  appear 
that  in  executing  the  transfer  the  governor  has  trans- 
cended the  power  conferred  upon  him  by  the  law 
under  which  he  was  acting. 

In  giving  an  interpretation  to  such  an  act,  the  cha- 
racter of  the  parties  to  it,  the  purposes  of  the  cession, 
and  the  situation  and  nature  of  the  thing  granted  must 
all  be  looked  to,  and  such  construction  given  as  will, 
if  possible,  carry  out,  and  not  defeat  the  intention 
which  led  to  the  grant.  The  parties  were  two  govern- 
ments, both  equally  interested  in  the  accomplishment 
of  the  object  in  view,  the  erection  and  maintenance  of 
the  proposed  fortifications.  The  purpose  of  the  par- 
ties in  making  and  receiving  the  cession  is  set  forth  in 
the  preamble  of  the  act.  It  recites  that  it  was  shown 
to  the  general  assembly  that  the  government  of  the 
United  States  was  solicitous  that  certain  land   at  Old 
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Point  Comfort,  and  the  shoal  called  the  Rip  Raps, 
should,  with  the  right  of  property  and  entire  jurisdic- 
tion thereon,  be  vested  in  the  United  States,  for  the 
purpose  of  fortification,  and  other  objects  of  national 
defence.     In    proceeding  to  execute  a   grant  having 
these  objects  in  view,  the  grant  must  be  interpreted  as 
intending  to  pass  with  the  subject  all  the  means  neces- 
sary to  carry  into  effect  the  design  of  the  parties  to  it, 
and  to  preserve  and  maintain  the  fortifications  in  a 
state   of  efficiency  thereafter.     The  legislature  must 
have  contemplated  such  a  cession  as  would  give  the 
government  of  the  United  States  free  access  to  and 
the  command  of  either  shore.     To  erect  the  fortifica- 
tions, docks  and  wharves  would  be  necessary ;  to  ren- 
der them  efficient,  a  free  communication  between  the 
two  fortifications,  and   unimpeded   command   of  the 
shore  and  channel   between   the  forts,  was  essential. 
To  maintain  discipline  in  a  large  garrison,  and  a  pro- 
per police  for  the  preservation  of  health  and  the  safety 
of  the  public  property,  jurisdiction   thereon   in   the 
words  of  the  preamble  was  required.     All  these  ob- 
jects would  be  defeated  if  the  state  had  retained  the 
right  to  the  soil  between  high  and   low  water  mark, 
and  to  the  alluvion  that  might  be  formed.     She  could 
not  have  intended  to  retain  it  for  any  purpose  of  her 
own.     It  was  for  her  interest  that  the  fortifications 
should  be  so  erected  as  to  accomplish  the  object  in- 
tended, the  protection  of  her  own  citizens  from  foreign 
invasion.     Nor  could  she  have  contemplated  a  sale  of 
it  as  private  property,  upon  which  houses  might  be 
erected,  masking  the  guns  of  the  fort,  and  a  conflict  of 
jurisdiction  brought  about  subversive  of  the  police  and 
discipline  of  the  fort  and  garrison.     Such  a  construc- 
tion would  defeat  the  declared  purpose  of  the  law. 
The  nature  of  the  property  was  well  known  to  the 
state.     It  had  been  dedicated  to  the  purposes  of  de- 
fence in  the  early  history  of  the  colony,  and  had  con- 
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tinned  as  public  property  up  to  the  time  of  the  ces- 
sion ;  a  sandy  peninsula  projecting  into  the  bay  and 
connected  with  the  main  land  by  a, narrow  isthmus, 
the  water  furnishing  a  proper  boundary  and  the  most 
palpable  and  convenient  line  of  demarcation  between 
the  two  jurisdictions.  These  considerations  necessa- 
rily imply  that  it  was  the  intention  of  Virginia  to  cede, 
and  of  the  United  States  to  receive,  so  much  of  the 
land  at  Old  Point  Comfort,  including  all  the  land  on 
the  point  from  shore  to  shore,  as  would  be  comprised 
in  an  area  containing  the  prescribed  quantity  of  two 
hundred  and  fifty  acres.  This  implication  is  supported 
^y  the  language  of  the  act :  The  governor  is  autho- 
rized to  make  over,  by  proper  conveyance  to  the 
United  States,  the  right  of  property  and  title,  as  well 
as  all  the  jurisdiction  the  commonwealth  possesses 
over  the  lands  and  shoal  at  Old  Point  Comfort  and  the 
Rip  Raps ;  provided  the  cession  at  Old  Point  Comfort 
shall  not  exceed  two  hundred  and  fifty  acres:  Thus 
implying  that  the  lands  at  Old  Point  Comfort  meant 
all  the  lands  from  the  point  upwards,  so  far  as  the 
government  of  the  United  States  should  require,  so  as 
not  to  include  more  than  the  prescribed  quantity  in 
the  area  cut  off"  from  the  adjacent  lands.  The  pro- 
visoes that  the  cession  should  not  prevent,  abolish  or 
restrain  the  right  and  privilege  of  fishery  hitherto 
enjoyed  and  used  by  the  citizens  of  this  commonwealth 
within  the  limits  aforesaid,  or  in  any  manner  to  pre- 
vent the  pilots  from  erecting  such  marks  and  beacons 
as  may  be  deemed  necessary,  show  that  it  was  not  sup- 
posed any  right  in  the  soil  in  the  part  of  the  land  at 
Old  Point  Comfort  cut  oflf  from  the  adjacent  land 
would  be  retained  by  the  commonwealth.  But  con- 
templating a  grant  of  property  and  jurisdiction  to  the 
water  boundary,  the  rights  and  privileges  theretofore 
enjoyed  and  used  were  to  be  preserved  unimpaired. 
In  giving  a  construction  to  the  legal  eflfect  of  the 
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1864.       coDveyance,  so  as  to  carry  both  property  and  jurisdic- 
Terni.      tion  to  Ordinary  low  water  mark,  the  intention  of  each 


French  P^rty,  the  state  in  making  and  the  United  States  in 
Bankiieed.  accepting  jhc  cession,  is  promoted ;  whilst  any  other 
construction  would  defeat  the  object  of  the  parties 
and  render  the  grant  illusory.  The  legal  construction 
of  the  effect  of  the  conveyance,  extending  the  bounds 
of  the  grant  from  the  line  of  ordinary  high  to  ordinary 
low  water  mark,  conforms  to  the  general  law  and  car- 
ries into  effect  the  intention  of  the  parties  to  the 
cession.  By  these  transactions  the  state  has  parted 
with  property  and  jurisdiction,  subject  to  the  reserva- 
tions and  provisoes  contained  in  the  act  of  cession, 
within  the  limits  of  the  grant  to  the  United  States,  on 
the  Chesapeake  bay,  Hampton  roads  and  Mill  creek, 
down  to  ordinary  low  water  mark.  As  an  incident  to 
such  grant,  the  alluvion  formed  by  the  imperceptible 
increase  of  the  land  belongs  to  the  United  States; 
and  therefore,  there  remained  nothing  within  the 
limits  aforesaid  which  could  be  made  the  subject  of 
grant  by  the  commonwealth  to  another. 

If,  as  it  has  been  argued,  the  land  was  to  be  laid  off 
all  around  its  area  by  metes  and  bounds,  by  which  was 
to  be  understood  fixed,  unvarying  lines,  ascertained 
by  permanent  monuments  or  mathematical  calls,  it 
would  have  been  the  same,  whether  the  ordinary  low 
water  or  the  ordinary  high  water  mark  had  been 
elected  as  the  boundary  by  the  agents  of  the  United 
States.  The  lines  corresponding  with  either  at  the 
time  of  election,  would  have  been  fixed  and  unvary- 
ing. It  would  have  been  difticult,  if  not  impractica- 
ble, to  have  designated  such  a  line  by  artificial  monu- 
ments, if  low  water  had  been  selected,  as  every  tide 
would  have  submerged  them ;  and  mathematical  lines, 
the  most  uncertain  of  boundaries,  must  have  been 
relied  on.  The  low  water  mark,  on  a  sandy  peninsula 
like  this,  will  necessarily  vary  through   the  operation 
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of  the  winds  and  tides.  As  accretions,  imperceptible 
in  their  progress,  were  formed,  state  jurisdiction  would 
attach,  varying  as  the  alluvion  increased,  disappearing 
as  it  diminished.  Even  if  there  was  more  doubt  as  to 
the  legal  construction  of  the  deed,  the  inconvenience 
of  the  construction  contended  for  would  be  a  strong 
objection  to  adopting  it.  In  the  language  of  the  Su- 
preme court  in  Handlyh  lessee  v.  Anthony^  5  Wheat. 
R.  374,  "  In  questions  which  concern  boundaries 
of  states,  (and  here  jurisdiction  is  involved,)  when 
great  natural  boundaries  are  established  in  general 
terms,  with  a  view  to  public  convenience  and  the 
avoidance  of  controversy,  the  great  object,  where  it 
can  be  distinctly  perceived,  ought  not  to  be  defeated 
by  those  technical  perplexities  which  may  sometimes 
influence  contracts  between  individuals." 

Questions  were  raised  at  the  trial,  and  have  been 
argued  here,  as  to  the  validity  of  the  patent  to  the 
lessor  of  the  plaintifl^.  It  is  insisted  by  the  defendant 
that  the  lands  at  Old  Point  Comfort  could  not  be  en- 
tered, surveyed  and  patented  as  wasto  and  unappro- 
priated lands  of  the  commonwealth  ;  that  the  acts  of 
the  government  had  separated  these  lands  from  the 
mass  of  waste  and  unappropriated  lands,  and  reserved 
them  for  the  public  use  as  a  site  for  fortifications  and 
defence ;  and  that  this  is  a  matter  which  any  defen- 
dant, sued  by  another  claiming  under  a  patent  under 
the  general  law,  may  set  up  to  defeat  this  action. 

It  seems  that  as  early  as  1629-30,  6  Charles  1st, 
an  act  was  passed  by  the  assembly  for  the  "  raysing  of 
a  flbrt  at  Poynt  Comfort  "  ;  and  certain  persons  named, 
"  by  full  consent  of  the  whole  assembly,  were  chosen 
to  view  the  place,"  "  and  agree  for  the  building, 
raysing  and  finishing  of  the  same."  A  fort  seems  to 
have  been  erected,  and  various  regulations  in  regard  to 
the  fort  are  found  in  the  Ist  vol.  of  Hening's  Statutes, 
p.  16Q,  175,  215,  218.     In  1639  an  act  was    passed 
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itoi.       levying  taxes  to  pay  the  captain  of  the  fort  and  ten 

T»Tui.      guards,  and  to  build  a  new  fort  at  Point  Comfort.     In 

Fr«Dch      1671  Governor  Sir  William  Berkeley,  in  reply  to  en- 

Bankiiead.   quirics  Submitted  by  the  lords  commissioners  of  foreign 

plantations,  reported  that  there  were  five  forts  in  the 

colony,  two  in  James  river,  but  that  they  had  neither 

skill  or  ability  to  make  or  maintain  them,  <fec.     2  Hen. 

Stat.  512. 

It  does  not  appear  from  anything  in  the  Statutes  at 
Large  whether  a  fort  was  continued  at  the  point  du- 
ring the  residue  of  our  colonial  history  or  not.  By  the 
revolution  the  commonwealth  succeeded  to  the  rights 
and  dominion  of  the  crown.  In  May  1779  the  act 
passed  for  establishing  a  land  office  and  ascertaining 
the  terms  and  manner  of  granting  waste  and  unappro- 
priated lands ;  subjecting  such  lands  to  entry  under 
land  office  treasury  warrants,  providing  for  the  making 
and  return  of  surveys^  and  for  the  issuing  of  patents. 
But  in  addition  to  the  waste  and  unappropriated  lands 
thus  made  the  subject  of  entry,  survey  and  grant,  in 
the  mode  prescribed,  there  were  certain  lands  in  the 
eastern  part  of  the  state  wliich,  by  the  acts  of  the 
agents  of  the  crown  or  commonwealth,  the  proprietor 
of  all  the  waste  lands  in  the  commonwealth,  had  been 
set  apart  and  appropriated  to  public  purposes.  It 
does  not  appear  that  any  specific  grant  or  special  act 
passed  for  such  appropriation.  They  seem  to  have 
been  dedicated  to  the  public  use  by  being  so  used  and 
enjoyed.  When  referred  to  in  the  laws,  they  are  de- 
signated as  public  lands,  and  a  specific  mode  of  dispo- 
sition was  prescribed.  Thus  the  act  of  May  1784, 
2  Rev.  Code  of  1819,  p.  414,  directed  that  all  public 
lands  and  other  public  property  in  or  near  the  city  of 
Richmond,  except  so  much  thereof  as  should  be  set 
apart  by  the  executive  for  the  use  of  the  government, 
should  be  sold  by  certain  commissioners  named  in  the 
act.     By  another  act,  passed  May  1784,  2  Rev.  Code 
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415,  all  the  public  lands  in  this  commonwealth,  except 
those  thereafter  mentioned,  were  directed  to  be  sold 
by  commissioners  named  in  the  act.  By  the  3d  sec- 
tion, certain  of  those  lands  in  and  near  Williamsburg 
and  in  James  City  were  transferred  to  and  vested  in 
the  president  an4  professors  of  William  and  Mary 
University  forever.  By  the  4th  section,  the  commis- 
sioners were  empowered  to  sell  the  lands  commonly 
called  Gosport,  except  such  part  as  in  their  opinion 
may  be  necessary  for  the  use  of  the  public.  In  Octo- 
ber 1784,  2  Rev.  Code  419,  another  act  passed  in 
relation  to  the  disposition  of  the  public  lands  called 
and  known  by  the  name  of  Gosport,  and  authorizing 
the  commissioners  to  convey  to  purchasers  thereof  an 
estate  in  fee  simple.  In  October  1785,  2  Rev.  Code 
423,  an  act  entitled  "  an  act  for  the  sale  of  certain 
public  lands,"  was  passed,  by  which  it  was  enacted 
"  that  the  public  lands  in  the  counties  of  York  and 
Elizabeth  City,  except  a  point  of  land  in  the  last  men- 
tioned county,  called  Point  Comfort,  should  be  vested 
in  certain  commissioners  by  name,  who  were  empow- 
ered to  sell  and  convey  the  same  to  purchasers." 

All  these  acts  were  passed  after  the  general  land 
law  of  May  1779,  throwing  open  the  waste  and  unap- 
propriated lands  within  the  territory  of  this  common- 
wealth to  entry,  survey  and  patent  by  all  adventurers. 
Yet  it  is  manifest  that  the  legislature  did  not  suppose 
that  lands  set  apart  for  public  purposes,  or  the  public 
lands,  were  embraced  under  the  designation  of  waste 
and  unappropriated  lands.  Special  acts  were  passed 
for  the  sale  of  these  public  lands  by  commissioners, 
and  the  title  of  the  state  passed,  not  by  patent,  but  by 
a  conveyance  of  the  commissioners  specially  autho- 
rized to  execute  deeds.  The  act  last  mentioned  shows 
that  the  point  of  land  in  Elizabeth  City  county,  called 
Point  Comfort,  was  so  held,  not  as  waste  and  unap- 
propriated land,  liable  to  entry  under  a  land  warrant, 
bift  as  public  land,  the  title  to  which  had  vested  in  the 
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T?rm.      January   2d   1798,  1  Kev.  Code   1819,  p.  48,  the  go- 


French  vernor  was  authorized  by  deed  to  convey  to  the  United 
Bankhead.  Statcs  all  interest  in  and  right  and  title  to,  as  well  as 
all  the  jurisdiction  which  the  commonwealth  possessed 
over,  so  much  of  the  public  lands,  not  exceeding  two 
acres,  situate  in  Elizabeth  City,  at  a  place  commonly 
called  Point  Comfort,  as  should  be  sufficient  to  erect  a 
light-house.  Here  again  the  land  is  treated  as  public 
land  belonging  to  the  commonwealth,  the  title  to 
which  was  to  be  transferred  by  deed.  A  proviso  in 
this  law  continued  to  the  citizens  of  the  common- 
wealth the  privilege  they  then  enjoyed  of  liauling 
their  seines  on  the  shores  of  said  land.  And  by  the 
act  of  cession  the  commonwealth  authorized  the  go- 
vernor to  transfer  by  deed  her  right  and  title  as  well 
as  the  jurisdiction  she  possessed  over  the  lands  and 
shoal  at  Old  Point  Comfort  and  the  Rip  Kaps.  As  a 
general  rule,  all  lands  which  had  never  before  been 
patented  are  to  be  considered  as  waste  and  unappro- 
priated, and  are  liable  to  location  by  any  holder  of  a 
treasury  warrant.  But  as  the  crown  first  and  the 
commonwealth  afterwards  owned  all  the  public  do- 
main, it  was  competent  for  either  to  set  apart  a  portion 
thereof  for  specific  purposes.  The  early  proceedings 
of  the  colonial  legislature  show  that  this  point  of  land 
was  so  set  apart ;  and  from  the  fact  that  no  attempt 
appears  to  have  been  made  to  take  it  upas  waste  land* 
until  recently,  it  would  seem  that  the  public  right  was 
universally  acknowledged.  The  laws  passed  since  the 
act  of  May  1779  recognize  the  existence  of  such 
public  lands,  provide  for  a  specific  mode  of  disposi- 
tion, treat  this  as  a  portion  of  such  public  lands,  and 
reserve  it  from  sale,  and  the  acts  of  1798  and  1821 
treat  it  as  the  public  property  of  the  state,  when 
about  to  cede  portions  of  it  to  the  United  States. 

These  various  acts  amount  to  a  complete  appropria- 
tion to  the  public  use  of  the  lands  at  Old  Point  Cohi 
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fort,  held  by  the  commonwealth,  and  excepted  from 
the  sale  of  other  public  lands  by  the  act  of  1785,  and 
withdrew  them  from  the  mass  of  waste  and  unappro- 
priated lands.  They  were  not  liable  to  entry,  survey 
and  patent  as  such  ;  and  the  patent  therefore  passed  no 
title  whatever.  The  act  of  March  Slst,  1851,  Sess. 
Acts,  p.  33,  protecting  the  macgazine  at  Westham  and 
any  stone  quarry  now  worked  by  the  state  from  grant, 
cannot  be  so  construed  as  to  subject  all  other  lands 
owned  by  the  state,  and  held  for  specific  purposes,  to 
location  as  waste  and  unappropriated :  It  may  confer 
the  immunity  of  public  lands  upon  the  property 
therein  mentioned  if  it  was  waste  and  unappropriated 
before  that  act.  On  this  ground  the  plaintiff  showed 
no  title  ;  and  it  was  competent  for  any  person  to  rely 
upon  this  defence.  It  is  not  like  the  case  of  a  contest 
between  claimants  to  a  portion  of  the  waste  and  un- 
appropriated land  under  conflicting  claims.  In  such 
controversies  private  rights  alone  come  under  review  ; 
and  we  give  no  opinion  as  to  the  right  of  a  defendant 
in  ejectment  to  object  to  the  validity  of  the  plaintiff's 
patent  in  such  a  case.  But  where  the  right  is  vested 
in  the  commonwealth  for  the  benefit  of  the  public,  as 
in  the  case  of  the  public  square  in  the  city  of  Rich- 
mond, the  navigable  waters  and  the  soil  under  them 
held  by  the  commonwealth  for  the  common  use,  and 
expressly  exempted  from  grant  by  the  Code,  ch.  62,  §  1, 
it  would  be  unreasonable  and  oppressive  if  the  indi- 
vidual could  not  protect  himself  from  an  action  of 
trespass  brought  by  the  patentee,  until  the  patent  had 
been  repealed  or  shown  to  be  invalid  in  some  proceed- 
ing having  that  object  directly  in  view. 

These  observations  upon  the  rights  of  the  parties 
dispose  of  all  the  questions  raised  by  the  instructions 
moved  for  on  either  side,  and  given  or  refused  at  the 
trial. 

The  first  instruction  asked  for,  and  refused,  asserts 
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^^-        the  proposition  that  the  deed  alone  can  be  regarded  to 
'^^^^'      ascertain  the  rights  of  the  United  States.     It  has  been 


French  already  shown  that  the  title  of  the  United  States 
Bankiiead.  depends  upon  the  law,  the  proceedings  had  in  execu- 
tion of  it,  and  the  deed.  They  were  all  necessary  to 
complete  the  cession,  and  must  be  looked  to  in  order 
to  find  out  what  was  intended  to  be  granted  and  was 
in  fact  granted  to  the  United  States :  The  instruction 
was  therefore  properly  refused. 

The  second  instruction  is  rather  an  abstraction  than 
an  instruction  bearing  on  the  case,  and  for  this  reason 
properly  refused,  as  calculated  to  mislead  the  jury. 
The  terms  are  obscure,  but  the  first  clause  would  seem 
to  imply  that  where  a  latent  ambiguity  arises  from  a 
comparison  of  the  calls  of  the  deed  with  the  subject 
of  the  grant,  no  evidence  aliunde  could  be  received  to 
explain  it.  It  is  in  such  cases  that  evidence  aliunde 
must  be  resorted  to ;  and,  as  has  been  already  re- 
marked, the  law,  the  survey,  report  and  deed  must  all 
be  regarded  in  arriving  at  the  intention  of  the  parties, 
and  to  ascertain  the  extent  of  the  cession.  That  in- 
struction was  properly  refused. 

The  third  instruction  is  based  upon  a  state  of  facts 
not  existing.  Courses  and  distances  are  not  alone 
called  for  in  the  deed.  The  southeast  foot  of  Mill 
creek  bridge,  the  mouth  of  the  small  gut  running  into 
the  marsh,  the  dead  pine,  the  line  between  the  high 
land  and  the  marsh,  the  pine,  the  bay  shore  at  high 
water  mark,  are  all  called  for ;  for  this  reason  the 
instruction  was  properly  refused,  as  calculated  to 
mislead,  and  also  because  it  asks  for  a  legal  construc- 
tion of  the  effect  of  the  deed,  which  the  law  did  not 
warrant. 

Nor  did  the  court  err  in  any  of  the  instructions 
given  to  the  jury  at  the  instance  of  the  defendant. 
From  what  has  been  already  said,  it  appears  that  the 
deed,  construed   with  reference  to  the  law  and   acts 
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done  in  execution  of  it,  gave  to  the  United  States  a 
boundary,  by  operation  of  law,  to  the  ordinary  low 
water  mark ;  and  consequently  the  lessor  of  the  plain- 
tiff could  acquire  no  title  by  his  patent  to  any  lands  Banihead 
described  in  the  deed  which  lie  above  ordinary  low 
water  mark. 

The  third  instruction,  in  regard  to  the  lands  covered 
by  the  waters  of  Mill  creek  at  ordinary  high  tide,  is  to 
be  taken  secundum  auhjectam  materiam.  So  far  as  it 
comes  in  collision  with  the  defendant's  grant,  the 
patent  could  give  no  title,  and  as  the  grant  to  the 
defendant,  by  extending  to  ordinary  low  water  on  Mill 
creek,  embraced  all  that  could  be  the  subject  of  grant, 
the  patent  to  the  plaintiff's  lessor  could  give  no  title 
to  such  lands. 

The  fourth  instruction  is  similar,  in  the  principle 
involved,  to  the  third. 

The  fifth  is  equally  free  from  objection,  taking  it 
secundum  suh}ectam,  m>ateriamy  which  was  the  lands  in 
controversy  as  claimed  by  the  defendant.  These  landa 
had  been  granted,  and  property  and  jurisdiction  parted 
with.  They  were,  therefore,  no  longer  waste  and  un- 
appropriated at  the  date  of  the  entry  on  which  the 
patent  issued  to  plaintiff's  lessor ;  and  upon  the  fur- 
ther ground,  which  was  probably  the  meaning  of  the 
court,  that  the  lands  at  Old  Point  Comfort,  extending 
to  low  water  mark  on  the  Chesapeake  bay,  Hampton 
roads  and  Mill  creek,  were  public  lands,  and  not  liable 
to  appropriation  by  entry,  survey  and  grant,  as  part  of 
the  waste  and  unappropriated  lands  of  the  common- 
wealth. 

We  think  there  is  no  error  in  the  judgment,  and 
that  it  should  be  aflSrmed. 


Judgment  affibmed. 
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1.  A  party  in  peaceable  possession  of  land  is  entered  upon  and 

ousted  by  one  not  having  title  to,  or  authority  to  enter 
upon,  the  land.  The  party  ousted  may  recover  the 
premises  in  ejectment  upon  his  possession  merely ;  and 
his  right  to  recover  cannot  be  resisted  by  showing  that 
there  is  or  may  be  an  outstanding  title  in  another,  bat 
only  by  showing  that  the  defendant  himself  either  has 
title,  or  authority  to  enter  under  the  title. 

2.  Where  an  ancestor  dies  in  possession  of  land,  the  presump- 

tion of  law  is  that  the  heir  is  in  possession  after  the  death 
of  the  ancestor;  and  in  the  absence  of  all  evidence  on  the 
point,  the  heir  may  maintain  ejectment,  upon  the  strength 
of  his  possession,  against  one  who  has  entered  upon  the 
land  without  title,  or  authority  to  enter  under  the  title 
outstanding  in  another. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Buckingham  county,  brought  in  February  1846,  by 
the  lessee  of  Elizabeth  A.  Cobbs  and  others  against 
William  H.  Tapscott.  Upon  the  trial  the  defendant 
demurred  to  the  evidence.  It  appears  that  Thomas 
Anderson  died  in  1800,  having  made  a  will,  by  which 
he  appointed  several  persons  his  executors,  of  whom 
John  Harris,  Robert  Rives  and  Nathaniel  Anderson 
qualified  as  such.  By  his  will  his  executors  were 
authorized  to  sell  his  real  estate. 

At  the  time  of  Thomas  Anderson's  death  the  land 
in  controversy  had  been  surveyed  for  him,  and  in  1802 
a  patent  was  issued  therefor  to  Harris,  Rives  and  N. 
Anderson  as  executors.  Some  time  between  the  years 
1820  and  1825  the  executors  sold  the  land  at  public 
auction,  when  it  was  knocked  ofi*- to  Robert  Rives; 
though  it  appears  from  a  contract  between  Rives  and 
Sarah  Lewis,  dated  in  September  1825,  that  the  land 
had,  prior  to  that  date,  been  sold  by  the  executors  to 
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Mrs.  Lewis  for  threehundred  and  sixty-seven  dollars  and 
fifty  cents.  This  contract  was  for  the  sale  by  Mrs.  Lewis 
to  Kives  of  her  dower  interest  in  another  tract  of  land, 
for  which  Rives  was  to  pay  to  the  executors  of  Thomas 
Anderson  the  sum  of  two  hundred  and  seventeen  dol- 
lars and  fifty  cents  in  part  of  her  purchase.  In  a  short 
time  after  her  purchase  she  moved  upon  the  land,  built 
upon  and  improved  it,  and  continued  in  possession  un- 
til 1835,  when  she  died.  In  1825  the  executor  Harris 
was  dead,  and  Nathaniel  Anderson  died  in  1831,  leav- 
ing Rives  surviving  him.  And  it  appears  that  in  an 
account  settled  by  a  commissioner  in  a  suit  by  the 
devisees  and  legatees  of  Thomas  Anderson  against  the 
executors  of  Robert  Rives,  there  was  an  item,  under 
date  of  the  28th  of  August  1826,  charging  Rives  with 
the  whole  amount  of  the  purchase  money,  in  which  it 
is  said  :  "  The  whole  not  yet  collected,  but  Robert 
Rives  assumes  the  liability." 

There  is  no  evidence  that  the  heirs  of  Mrs.  Lewis 
were  in  possession  of  the  land  after  her  death,  except 
as  it  may  be  inferred  from  the  fact  that  she  had  been 
living  upon  the  land  from  the  time  of  her  purchase 
until  her  death,  and  that  she  died  upon  it. 

The  proof  was  that  Cobbs  took  possession  of  the 
land  about  the  year  1842,  without,  so  far  as  appears, 
any  pretence  of  title.  He  made  an  entry  with  the 
surveyor  of  the  county  in  December  1844,  with  a  view 
to  obtain  a  patent  for  it. 

The  court  gave  a  judgment  upon  the  demurrer  for 
the  plaintifllB,  and  Tapscott  thereupon  applied  to  this 
court  for  a  supersedeas^  which  was  allowed. 
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6.  N.  Johnson^  for  the  appellant. 
Irving^  for  the  appellees. 

Daniel,  «/.     It  is  no  doubt  true,  as  a  general  rule, 
that  the  right  of  a  plaintiff*  in  ejectment  to  recover. 
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18M       rests  OD  the  strength  of  his  own  title,  and  is  not  estab- 
Term'.      lishod  by  the  exhibition  of  defects  in  the  title  of  the 


&al8. 


Tapscott  defendant,  and  that  the  defendant  may  maintain  his 
cobbs  defence  by  simply  showing  that  the  title  is  not  in  the 
plaintiff,  but  in  some  one  else.  And  the  rule  is  usually 
thus  broadly  stated  by  the  authorities,  without  qualifi- 
cation. There  are,  however,  exceptions  to  the  rule  as 
thus  announced,  as  well  established  as  the  rule  itself. 
As  when  the  defendant  has  entered  under  the  title  of 
the  plaintiff  he  cannot  set  up  a  title  in  a  third  person  in 
contradiction  to  that  under  which  he  entered.  Other  in- 
stances might  be  cited  in  which  it  is  equally  as  well  set- 
tled that  the  defendant  would  be  estopped  from  show- 
ing defects  in  the  title  of  the  plaintiff.  In  such  cases, 
the  plaintiff  may,  and  often  does  recover,  not  by  the 
exhibition  of  a  title  good  in  itself,  but  by  showing  that 
the  relations  between  himself  and  the  defendant  are 
such  that  the  latter  cannot  question  it.  The  relation 
between  the  parties  stands  in  the  place  of  title ;  and 
though  the  title  of  the  plaintiff  is  tainted  with  vices  or 
defects  that  would  prove  fatal  to  his  recovery  in  a  con- 
troversy with  any  other  defendant  in  peaceable  posses- 
sion, it  is  yet  all  sufficient  in  a  litigation  with  one  who 
entered  intQ  the  possession  under  it,  or  otherwise 
stands  so  related  to  it  that  the  law  will  not  allow  him 
to  plead  its  defects  in  his  defence. 

Whether  the  case  of  an  intrusion  by  a  stranger 
without  title,  on  a  peaceable  possession,  is  not  one  to 
meet  the  exigencies  of  which  the  courts  will  recognize 
a  still  further  qualification  or  explanation  of  the  rule 
requiring  the  plaintiff  to  recover  only  on  the  strength 
of  his  own  title,  is  a  question  which,  I  believe,  has  not 
as  yet  been  decided  by  this  court.  And  it  is  somewhat 
remarkable  that  there  are  but  few  cases  to  be  found  in 
the  English  reporters  in  which  the  precise  question  has 
been  decided  or  considered  by  the  courts. 

The  cases  of  Read  cfe  Morpeth  v.  Erington^  Croke 
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Eliz.  321 ;  Bateman  v.  Allen,  Ibid.  437  ;  and  Allen  v. 
JUvingtOfiy  2  Saund.  R.  Ill,  were  each  decided  on  spe- 
cial verdicts,  in  which  the  facta  with  respect  to  the 
title  were  stated.  In  each  case  it  was  shown  that  the 
plaintiff  was  in  possession,  and  that  the  defendant 
entered  without  title  or  authority ;  and  the  court  held 
that  it  was  not  necessary  to  decide  upon  the  title  of 
the  plaintiff,  and  gave  judgment  for  him.  In  the  re- 
port of  Bateman  v.  Allen  it  is  said  that  Williams  Ser- 
geant moved,  "  that  for  as  much  as  in  all  the  verdict  it 
is  not  found  that  the  defendant  had  the  primer  posses- 
sion, nor  that  he  entered  in  the  right  or  by  the  com- 
mand of  any  who  had  title,  but  that  he  entered  on  the 
possession  of  the  plaintiff  without  title,  his  entry  is  not 
lawful " ;  and  so  the  court  held. 

And  in  Bead  <b  Morpeth  v.  Erington  it  was  insisted 
that  for  a  portion  of  the  premises  the  judgment  ought 
to  be  for  the  defendant,  in  as  much  as  it  appeared  from 
the  verdict  that  the  title  to  such  portion  was  outstand- 
ing in  a  third  party ;  but  the  court  said  it  did  not  mat- 
ter, as  it  was  shown  that  the  plaintiff  had  entered,  and 
the  defendant  had  entered  on  him. 

I  have  seen  no  case  overruling  these  decisions.  It  is 
true  that  in  Haldane  v.  Harvey,  4  Burr.  R.  2484,  the 
general  doctrine  is  announced  that  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and  that  the 
"  possession  gives  the  defendant  a  right  against  every 
man  who  cannot  show  a  good  title."  But  in  that  case 
the  circumstances  under  which  the  defendant  entered, 
and  the  nature  of  the  claim  by  which  he  held,  do  not 
appear;  and  the  case,  therefore,  cannot  properly  be 
regarded  as  declaring  more  than  the  general  rule. 

The  same  remark  will   apply  to  other  cases  that 
might  be  cited,  in   which   the  general   rule   is   pro- 
pounded in  terms  equally  broad  and  comprehensive. 
In  2  T.  R.  749j  we  have  nothing  more  than  the  syl- 
labus of  the  case  of  Crisp  v.  Barber,  in  which  it  is  said 
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1854.       that  a  lease  of  a  rectory-house,  &c.,  by  a  rector,  be- 
Terni.      comcs  void  by  13th  Eliz.,  ch.  20,  by  his  nonresidence 


A  all. 


TapBcott    for  eighty  days,  and  that  a  stranger  may  take  advan- 
cobbe      tageof  it.     And  that  the  lessee  cannot  maintain  eject- 
ment against  a  stranger  who  enters  without  any  title 
whatever. 

And  in  Graham  v.  Peai^  1  East's  E.  244,  in  which, 
upon  a  like  state  of  facts,  arising  under  the  same 
statute,  the  plaintiff  brought  trespass  instead  of  eject- 
ment, it  was  held  that  his  possession  was  sufficient 
to  maintain  trespass  against  a  wrong-doer,  the  chief 
justice,  Lord  Kenyon,  remarking,  that  "if  ejectment 
could  not  have  been  maintained,  it  was  because  that  is 
a  fictitious  remedy  founded  upon  title." 

These  two  cases  as  reported  may,  perhaps,  when 
taken  in  connection,  be  fairly  regarded  as  holding  that 
mere  possession  by  the  plaintiff  will  justify  the  action 
of  trespass  against  an  intruder,  but  is  not  sufficient  to 
maintain  ejectment.  If  so,  they  are  in  conflict  with 
the  earlier  decisions  before  cited.  It  is  to  be  observed, 
however,  of  the  first  of  these  cases,  that  we  have  no 
statement  of  the  grounds  on  which  it  was  decided  ;  and 
of  the  last,  that  it  does  not  directly  present  the  question 
whether  ejectment  could  or  could  not  have  been  main- 
tained. And  I  do  not  think  it  would  be  just  to  allow 
them  to  outweigh  decisions  in  which  the  precise  ques- 
tion was  fairly  presented,  met  and  adjudicated  :  The 
more  especially,  as  the  doctrine  of  the  earlier  cases  is 
reasserted  by  Lord  Tenterden  in  the  case  of  Hughes  v. 
Dyhall^  14  Eng.  C.  L.  R.  481.  In  that  case,  proof  that 
the  plaintiff  let  the  locus  in  quo  to  a  tenant,  who  held 
peaceable  possession  for  about  a  year,  was  held  suffi- 
cient evidence  of  title  to  maintain  ejectment  against^a 
party  who  came  in  the  night  and  forcibly  turned  the 
tenant  out  of  possession.  In  Archbold's  Nisi  Prius, 
vol.  2,  p.  395,  the  case  is  cited  with  approbation,  and 
the  law  stated  in  accordance  with  it.     In  this  country 
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yet  I  think  that  the  larger  number  will  be  found  to  be 


Twm. 


in  accordance  with  the  earlier  English  decisions.     I    TapMott 


▼. 


have  found  no  case  in  which  the  question  seems  to      cobbt 

&a]a. 

have  been  more  fully  examined  or  maturely  considered 
than  in  Sowden^  dbe.  v.  McMUUm^s  heirs^  4  Dana's  E. 
456.  The  views  of  the  learned  judge  (Marshall)  who 
delivered  the  opinion,  in  which  the  whole  court  con- 
curred, are  rested  on  the  authority  of  several  cases  in 
Kentucky,  previously  decided,  on  a  series  of  decisions 
made  by  the  Supreme  court  of  New  York,  and  on  the 
three  British  cases  of  BcUeman  v.  Allen^  Allen  v.  Riv- 
ington,  and  Iie<id  cfe  Morpeth  v.  Erington^  before  men- 
tioned. "  These  three  cases  (he  says)  establish  unques- 
tionably the  right  of  the  plaintiff  to  recover  when  it 
appears  that  he  was  in  possession,  and  that  the  defen- 
dant entered  upon  and  onsted  his  possession,  without 
title  or  authority  to  enter;  and  prove  that  when  the 
possession  of  the  plaintiff  and  an  entry  upon  it  by  the 
defendant  are  shown,  the  right  of  recovery  cannot  be 
resisted  by  showing  that  there  is  or  may  be  an  out- 
standing title  in  another,  but  only  by  showing  that 
the  defendant  himself  either  has  title  or  authority  to 
enter  under  the  title." 

"  It  is  a  natural  principle  of  justice,  that  he  who  is  in 
possession  has  the  right  to  maintain  it,  and  if  wrong- 
fully expelled,  to  regain  it  by  entry  on  the  wrong- 
doer. When  titles  are  acknowledged  as  separate  and 
distinct  from  the  possession,  this  right  of  maintaining 
and  regaining  the  possession  is,  of  course,  subject  to 
the  exception  that  it  cannot  be  exercised  against  the 
real  owner,  in  competition  with  whose  title  it  wholly 
fails.  But  surely  it  is  not  accordant  with  the  princi- 
ples of  justice,  that  he  who  ousts  a  previous  posses- 
sion should  be  permitted  to  defend  his  wrongful  pos- 
session  against  the  claim   of  restitution    merely  by 

Vol.  XI.— 23 


Digitized  by 


Google 


178 


COURT   OF    APPEALS    OF    VIEGINIA. 


18M. 
April 
Term. 


TapBCOtt 

V. 

CobbB 


sliowing  that  a  stranger,  and  not  the  previous  pos- 
sessor whom  he  has  ousted,  was  entitled  to  the  posses- 
sion. The  law  protects  a  peaceable  possession  against 
all  except  him  who  has  the  actual  right  to  the  posses- 
sion, and  no  other  can  rightfully  disturb  or  intrude 
upon  it.  While  the  peaceable  possession  continues,  it 
is  protected  against  a  claimant  in  the  action  of  eject- 
ment, by  permitting  the  defendant  to  show  that  a 
third  person  and  not  the  claimant  has  the  right.  But 
if  the  claimant,  instead  of  resorting  to  his  action,  at- 
tempt to  gain  the  possession  by  entering  upon  and 
ousting  the  existing  peaceable  possession,  he  does  not 
thereby  acquire  a  rightful  or  a  peaceable  possession. 
The  law  does  not  protect  him  against  the  prior  pos- 
sessor. Neither  does  it  indulge  any  presumption  in 
his  favor,  nor  permit  him  to  gain  any  advantage  by  his 
own  wrongful  act." 

In  Adams  v.  Tiernan^  5  Dana's  E.  394,  the  same 
doctrine  is  held;  it  being  there  again  announced  that  a 
peaceable  possession,  wrongfully  divested,  ought  to  be 
restored,  and  is  sufficient  to  maintain  the  action ;  'and 
that  no  mere  outstanding  superior  right  of  entry  in  a 
stranger  can  be  used  availably  as  a  shield  by  the 
trespasser  in  such  action.  It  has  also  been  repeatedly 
reaffirmed  in  later  decisions  of  the  Supreme  court  of 
New  York  ;  and  may  therefore  be  regarded  as  the  well 
settled  law  of  that  state  and  of  Kentucky. 

To  the  same  effect  are  the  decisions  in  New  Jersey, 
Connecticut,  Vermont  and  Ohio.  Penton's leasee  v.  Sifkr 
nicksoHj  4  Halst.  R.  149 ;  Law  v.  Wilson^  2  Root's  R. 
102 ;  Ellithorp  v.  Dewing^  1  Chipm.  R.  141 ;  Warner 
V.  Page^  4  Verm.  R.  294 ;  Ludlow's  heirs  v.  McBride^  3 
Ohio  R.  240 ;  Newnam^s  lessee  v.  The  City  of  Cincinnati^ 
18  Ohio  R.  327.  In  the  case  of  Ellithorp  v.  Dewing^  1 
Chipm.  R.  141,  the  rule  is  thus  stated  :  "  Actual  seizin 
is  sufficient  to  recover  as  well  as  to  defend  against  a 
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stranger  to  the  title.  He  who  is  first  seized  may  re- 
cover or  defend  against  any  one  except  him  who  has  a 
paramount  title.  If  disseized  by  a  stranger,  he  inay 
maintain  an  action  of  ejectment  against  the  disseizor, 
and  in  like  manner  the  disseizor  may  maintain  an 
action  against  all  persons  except  his  disseizee,  or  some 
one  having  a  paramount  title." 

In  Delaware,  North  Carolina,  South  Carolina,  In- 
diana, and  perhaps  in  other  states  of  the  Union,  the 
opposite  doctrine  has  been  held. 

In  this  state  of  the  law,  uri trammeled  as  we  are  by 
any  decisions  of  our  own  courts,  I  feel  free  to  adopt 
that  rale  which  seems  to  me  best  calculated  to  attain 
the  ends  of  justice.  The  explanation  of  the  law  (as 
usually  announced)  given  by  Judge  Marshall,  in  the 
portions  of  his  opinion  which  I  have  cited,  seems  to 
me  to  be  founded  on  just  and  correct  reasoning ;  and 
I  am  disposed  to  follow  those  decisions  which  uphold 
a  peaceable  possession  for  the  protection  as  well  of  a 
plaintiff  as  of  a  defendant  in  ejectment,  rather  than 
those  which  invite  disorderly  scrambles  for  the  posses- 
sion, and  clothe  a  mere  trespasser  with  the  means  of 
maintaining  his  wrong,  by  showing  defects,  however 
slight,  in  the  title  of  him  on  whose  peaceable  posses- 
sion he  has  intruded  without  shadow  of  authority  or 
title. 

The  authorities  in  support  of  the  maintenance  of 
ejectment  upon  the  force  of  a  mere  prior  possession, 
however,  hold  it  essential  that  the  prior  possession 
must  have  been  removed  by  the  entry  or  intrusion  of 
the  defendant ;  and  that  the  entry  under  which  the 
defendant  holds  the  possession  must  have  been  a  tres- 
pass upon  the  prior  possession.  Sowden  v.  McMillari^s 
hei/rsy  4  Dana's  E.  456.  And  it  is  also  said  that  con- 
structive possession  is  not  sufficient  to  maintain  tres- 
pass to  real  property;    that  actual    possession  is  re- 
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TAiMoott  cannot  maintain  trespass  until  his  re-entry.  2  Tucker'» 
oobb*  Comm.  191.  An  apparent  difficulty,  therefore,  in  the 
way  of  a  recovery  by  the  plaintiffs^  arises  from  the 
absence  oi positive  proof  of  their  possession  at  the  time 
of  the  defendant's  entry.  It  is  to  be  observed,  how- 
ever, that  there  is  no  proof  to  the  contrary.  Mrs. 
Lewis  died  in  possession  of  the  premises,  and  there 
is  no  proof  that  they  were  vacant  at  the  time  of  the 
defendant's  entry.  And  in  Gilbert's  Tenures  37,  (in 
note,)  it  is  stated,  as  the  law,  that  as  the  heir  has  the 
right  to  the  hereditaments  descending,  the  law  pre- 
sumes that  he  has  the  possession  also.  The  presump- 
tion may  indeed,  like  all  other  presumptions,  be  re- 
butted ;  but  if  the  possession  be  not  shown  to  be  in 
another,  the  law  concludes  it  to  be  in  the  heir. 

The  presumption  is  but  a  fair  and  reasonable  one, 
and  does,  I  think,  arise  here  ;  and  as  the  only  evidence 
tending  to  show  that  the  defendant  sets  up  any  pre- 
tence of  right  to  the  land  is  the  certificate  of  the 
surveyor  of  Buckingham,  of  an  entry  by  the  defen- 
dant, for  the  same,  in  his  office,  in  December  1844, 
and  his  possession  of  the  land  must,  according  to  the 
evidence,  have  commenced  at  least  as  early  as  some 
time  in  the  year  1842,  it  seems  to  me  that  he  must 
be  regarded  as  standing  in  the  attitude  of  a  mere  in- 
truder on  the  possession  of  the  plaintiffs. 

Whether  we  might  not  in  this  case  presume  the 
whole  of  the  purchase  money  to  be  paid,  and  regard 
the  plaintiffs  as  having  a  perfect  equitable  title  to  the 
premises,  and  in  that  view  as  entitled  to  recover  by 
force  of  such  title ;  or  whether  we  might  not  resort  to 
the  still  further  presumption  in  their  favor,  of  a  con- 
veyance of  the  legal  title,  are  questions  which  I  have 
not  thought  it  necessary  to  consider ;  the  view  which 
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I  have  already  taken  of  the  case  being  sufficient,  in       i864. 
ray  opinion,  to  justify  us  in  affirming  the  judgment.  Term. 

Allen,  Moncuee  and  Samuels,  Js.  concurred  in 
the  opinion  of  Danielj  J. 

Lee,  J.  dissented. 
Judgment  affirmed. 
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May  22d. 

1.  Where  an  issue  is  directed  in  a  chancer}'  cause,  and  a  verdict 
is  found,  to  which  no  exception  is  taken,  and  a  decree  is 
rendered  thereon,  the  facts  found  in  the  verdict  must  be 
regarded  in  the  appellate  court  as  the  established  facte 
of  the  case. 

2.  Testator  gives  a  legacy  to  a  nephew,  but  directs  that  he  shall 
account  for  the  amount  of  certain  bonds  and  receipts  of 
the  nephew  which  the  testator  had  paid  off  ior  him  as  his 
security.  After  making  his  will,  testator,  shortly  before 
his  death  and  in  contemplation  of  that  event,  delivers  to 
the  nephew  the  bonds,  &c.,  with  the  view  of  their  becom- 
ing his  absolute  property  in  the  event  of  the  testator's 
death,  and  for  the  purpose  of  discharging  the  nephew 
from  all  accountability  for  the  same  as  one  of  his  legatees, 
in  his  settlement  with  the  executor.     Held  : 

1.  The  intention  of  the  testator  being  that  the  nephew 
shall  not  account  for  the  moneys  paid  b}'  the 
testator  for  him,  the  gift  of  the  bonds  and  receipts 
is  not  an  advancement  in  satisfaction  of  the  legacy 
to  the  nephew. 

2.  A  bond  may  be  the  subject  of  a  donatio  mortis  caitsa, 
whether  it  be  the  bond  of  a  stranger  or  the  donee : 
and  in  this  case  the  donation  was  valid. 

Samuel  Lee,  by  his  will,  recorded  in  1842,  directed 
his  estate  to  be  sold  by  his  executors,  and  the  fund 
arising  therefrom,  after  the  payment  of  his  debts,  to 
be  distributed  among  a  large  number  of  nephews  and 
nieces ;  giving  to  four  of  them,  of  whom  the  appellee, 
William  L.  Boak,  was  one,  each  two  shares  thereof, 
subject,  however,  as  to  the  share  of  the  said  Boak,  to 
a  deduction  therefrom  of  all  moneys  theretofore  paid 
by  the  testator  for  him  as  his  security.  In  1845  Boak 
filed  his  bill  against  Throckmorton,  executor,  and  the 
other  legatees  of  Lee,  for  an  account  and  distribution 
of  the  estate,  claiming  to  be  entitled  to  two  full  shares 
thereof,  without  any  deduction  on  account  of  money 
paid  by  the  testator  for  him  as  his  security ;  and  aver- 
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ring  that  the  testator,  a  short  time  before  his  death,  ism. 
and  in  contemplation  thereof,  when  in  full  possession  Term, 
of  his  .facnlties,  delivered  to  the  complainant,  to  be 
canceled  and  destroyed,  all  the  bonds  evidencing  such 
payments ;  expressly  placing  this  act  of  delivery  and 
donation  upon  the  ground  that  it  would  be  harsh  and 
unjust,  considering  the  past  relations  between  thert, 
to  charge  the  complainant  with  such  payments  in  the 
distribution  of  the  estate. 

The  executor  filed  his  answer,  in  which  he  expressed 
the  opinion,  that  at  the  time  of  the  alleged  delivery 
and  donation,  the  testator  was  incapable  of  knowing 
the  meaning  and  consequence  of  the  important  act  of 
releasing  the  complainant  from  the  whole  of  his  large 
indebtedness,  if  he  was  to  get,  besides,  his  legacy 
under  the  will.  The  amount  paid  by  the  testator  as 
security  for  Boak  was  upwards  of  six  thousand  dol- 
lars, and  was  greatly  more  than  two  full  shares  of  the 
estate.  Sundry  depositions  were  taken  and  filed  on 
both  sides,  as  well  in  regard  to  the  delivery  of  the 
bonds,  &c.,  as  in  regard  to  the  capacity  of  the  testator 
to  do  such  an  act.  A  cross  bill  and  answer  were  also 
filed.  The  cause  was  then  heard  ;  and  the  court,  re- 
garding the  case  as  a  proper  one  for  the  decision  of  a 
jury,  directed  two  issues  to  be  tried.  The  issues  were 
accordingly  tried ;  and  the  jury  found,  "  that  the  tes- 
tator, Samuel  Lee  deceased,  shortly  before  his  death, 
and  in  contemplation  of  that  event,  delivered  to  the 
complainant,  William  L.  Boak,  the  bonds,  receipts  and 
other  evidences  of  debt  for  moneys  paid  by  him  as  the 
security  of  the  said  Boak,  with  the  view  of  their  be- 
coming his  absolute  property  in  the  event  of  the  tes- 
tator's death,  and  for  the  purpose  of  discharging  the 
complainant  from  all  accountability  for  the  same,  as 
one  of  the  legatees  of  the  estate,  in  his  future  settle- 
ment with  the  executor ;  and  further,  at  the  time  of 
such  delivery  and  donation,  the  said  Samuel  Lee  was 
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^Tw*™-      of  understanding  the  full  effiect  and  consequence   of 


Lee'B      suob  an  act."     No  exception  was  taken  to  the  ver- 


ex  or 


▼         diet ;    and  a  decree  was  rendered  for  a  settlement  of 

BoAk. 

the  executorial  account  and  distribution  of  the  estate ; 
recognizing  the  right  of  Boak  to  two  shares  of  the 
estate.  From  that  decree  this  appeal  was  taken  by 
Throckmorton,  the  executor. 

Ji,  T,  Daniel  and  Brooke^  for  the  appellant. 
Faulkner^  for  the  appellee. 

MoNcuRE,  «A,  after  stating  the  case,  proceeded: 
The  appellant  has  no  cause  to  complain,  and  does 
not  complain,  of  the  decree  of  the  court  below  direct- 
ing the  issues.  Ko  exception  having  been  taken  to 
the  verdict,  and  the  court  having  rendered  a  decree 
thereon,  the  facts  found  therein  must  be  regarded  as 
the  established  facts  of  the  case.  Whether  the  testator 
stood  in  loco  parentis^  in  relation  to  his  nephew  Boak; 
and  whether  the  legacy  was  a  portion,  and  the  dona- 
tion of  the  bonds,  receipts  and  other  evidences  of  debt 
was  of  such  a  nature  as  that,  standing  by  itself,  it 
would  have  been  considered  an  advancement  in  satis- 
faction of  the  legacy ;  are  questions  which  need  not 
be  answered  in  this  case.  For  assuming  them  to  be 
answered  in  favor  of  the  appellant,  that  is  in  the  aflSr- 
raative,  I  am  still  of  opinion  that,  according  to  the 
facts  found  by  the  jury,  the  case  is  in  favor  of  the 
appellee.  If  from  the  mere  fact  of  the  donation  of 
the  bonds,  receipts,  &c.,  an  intention  on  the  part  of 
the  testator  to  satisfy  the  legacy  to  Boak  would  have 
been  presumed,  certainly  the  presumption  would  have 
been  repelled  by  proof  of  a  contrary  intention.  This 
is  admitted  by  the  counsel  for  the  appellant.  The 
question  is  one  of  intention,  on  all  the  facts  of  the 
case.     The  verdict  expressly  finds  a  contrary  intention 
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in  this  case.     It  finds  not  only  the  fact  of  the  donation       ism. 

^  April 

of  the  bonds,  &c.,  but  that  they  were  given  for  the  ^<»^- 
pnrpose  of  discharging  Boak  from  all  acconntability 
for  the  same  as  one  of  the  legatees  in  his  future  settle- 
ment.with  the  executor.  The  will  had  directed  that 
Boak  should  be  charged  with  the  bonds,  &c.,  in  the 
settlement  of  his  legacy.  The  established  purpose  of 
the  donation  was  to  discharge  him  from  all  account- 
ability for  the  bonds,  &c.,  in  such  settlement.  The 
necessary  consequence  is  that  he  is  entitled  to  the 
legacy  without  any  deduction  on  account  of  the  bonds, 
&c. :  jnst  as  if  the  debt  had  been  paid  by  Boak,  in- 
stead of  given  up  to  him  ;  or  as  if  the  testator  had 
made  a  codicil,  releasing  the  debt  and  saying  it  was 
not  to  be  deducted  in  the  settlement  of  the  legacy. 
The  testator,  by  giving  the  legacy  subject  to  a  deduc- 
tion of  the  debt,  did  not  deprive  himself  of  the  power 
of  afterwards  receiving  the  debt,  or  giving  it  to  the 
debtor,  by  a  donation  inter  vivos  or  mortis  causa,  or  by 
a  codicil :  And  if  so  received  or  given,  the  debt  would 
be  discharged,  that  part  of  the  will  directing  a  deduc- 
tion of  the  debt  from  the  legacy  would  be  revoked, 
and  the  debtor  would  be  entitled  to  the  legacy  with- 
out such  deduction  :  Unless,  indeed,  the  debt  were 
given  in  satisfaction  of  the  legacy  ;  in  which  case 
the  legacy  itself  would  be  revoked.  I  do  not  see 
how  this  matter  can  be  made  plainer  by  argument 
or  by  authority.  And  I  do  not  think  there  can  be 
any  room  for  doubt  as  to  the  right  of  Boak  to  the 
legacy,  without  any  deduction  for  the  debt,  if  the  do- 
nation of  the  debt  was  a  valid  donation.  That  ques- 
tion I  will  now  proceed  briefly  to  consider. 

Whether  the  donation  was  valid  or  not  depends 
upon  whether  there  was  a  suflBcient  delivery  of  posses- 
sion to  perfect  the  gift.  All  gifts,  except  by  will,  must 
be  attended  by  delivery  of  possession  to  make  them 
valid.     Until  such  delivery  they  are  inchoate  and  revo- 
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Term.      case,  as  fonnd  by  the  jury,  was  a  donatio  mortis  cau^a. 
Bat  there  is  no  difference  in  this  respect  between  dona- 
tions mortis  causa  and  inter  vivos.     The  same  kind  of 
delivery  of  possession  which  is  necessary  to  mak^  good 
the  one  is  necessary  to  make  good  the  other.     1  Roper 
on  Legacies  19 ;  Ewin^j  v.  Ewing^  2  Leigh  337,  341 
and  34:4.     The  cases  are  conflicting  in  regard  to   the 
donation  of  a  debt  by  the  delivery  of  a  bond,  note,  or 
other  evidence  of  the  debt.     I  deem  it  unnecessary  to 
review  them,  as  most  or  all  of  them  may  be  seen  by 
reference  to  1   Roper  on   Legacies,  by  AYhite,  ch.  1  : 
1  Story's  E<i.  Ju.  §  433,  note  3  ;  2  Id.  g  706,  793  a,  and 
notes.     The  distinction  taken  by  Lord  Hardwicke  in 
SntJIgrove  v.  Baily^  3  Atk.  R.  214,  between  a  gift  by 
delivery  of  a  bond  and  a  note,  saying  that  the  former 
would  be  good  as  a  donation  mortis  causa^  but  not  the 
latter,  though  since  followed  in  England,  has  been  re- 
pudiated in  several  of  the  United   States ;  in  which  it 
has  been  held  that  bonds,  bills  of  exchange,  promissory 
notes,  and  other  choses  in  action  are  all  equally  proper 
subjects  of  a  valid  donation  as  well  causa  mortis  as  inter 
vivos,     1    Roper  on  Legacies,  p.  16,  note  7;  4  Kent's 
Com.  447  ;  Wright  v.  Wrighty  1  Cow.  R.  59S  ;  Constant 
V.  Sihuyhr^  1  Page's  R.  316  ;  Borneman  v.  Sidlinger^ 
15  Maine  R.  429  ;  Wdls  v.  Tucker,  3  Binn.  R.  366.    In 
some  of  the  states,  Massachusetts,  and  perhaps  Con- 
necticut, for  example,  the  distinction  taken   by  Lord 
Hardwicke  seems  to  have  been  recognized.     Parish  v. 
Stone  J 14  Pick.  R.  19S.     In  Virginia,  bonds,  bills,  pro- 
missory notes,   and  all  other  writings  obligatory,  are 
assignable,  and  the  assignee  may  sue  in  his  own  name. 
If  they  are  transferred  without  a  written  assignment, 
the  transferree  may  sue  at  his  own  cost,  in   the  name 
of  the  party  in  whom  is  the  legal  title ;  and  his  right 
will  be  recognized  and  protected  by  the  court  against 
the  release  or  other  act  of  such  party.     His  remedy  is 
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complete  at  law,  and  he  has  no  occasion  to  ask  the  aid  isu. 
of  a  court  of  equity.  The  principle  that  a  court  of  Term, 
eqnity  will  not  assist  a  volunteer  to  complete  his  title, 
which  in  England  may  defeat  a  voluntary  transfer  of 
a  chose  in  action  not  negotiable,  would  seem  to  have 
no  application  in  this  state ;  but  a  bill,  note,  or  other 
writing  obligatory,  is  as  proper  a  subject  of  a  valid  do- 
nation as  a  bond.  Elara  v.  Keauy  4  Leigh  333,  is  the 
only  adjudication  in  this  state  which  seems  to  have  a 
particular  bearing  on  the  subject.  In  that  case  A, 
having  a  bond  in  suit,  told  B  he  might  have  it,  and 
gave  him  the  attorney's  receipt.  The  executor  of  A 
received  the  money,  and  B  brought  an  action  against 
him  for  money  had  and  received.  The  action  was  sus- 
tained, though  B  had  given  no  consideration  for  the 
bond  ;  the  delivery  of  the  attorney's  receipt  being  con- 
sidered a  sufficient  delivery  to  complete  the  gift  of  the 
bond.  Judge  Carr  recognized  the  distinction  taken  by 
Lord  Hardwicke  in  Ward  v.  Turner^  2  Ves.  sen.  431, 
between  such  a  constructive  or  symbolical  delivery  as 
was  sufficient  to  pass  the  right  to  a  chattel  sold,  and 
pnt  it  at  the  risk  of  the  vendee,  and  such  a  delivery  as 
was  necessary  to  consummate  a  gift.  But  he  said, 
"  There  are  many  things  of  which  actual  manual  tradi- 
tion cannot  be  made,  either  from  their  nature  or  their 
situation  at  the  time  ;  it  is  not  the  intention  of  the  law 
to  take  from  the  owner  the  power  of  giving  these ;  it 
merely  requires  that  he  shall  do  what,  under  the  cir- 
cumstances, will,  in  reason,  be  considered  equivalent 
to  au  actual  delivery."  He  then  refers  to  the  case  of 
Jones  V.  Selhy^  Prec.  in  Chan.  300,  in  which  the  delivery 
of  the  key  of  a  trunk  was  held  to  be  a  sufficient  de- 
livery to  make  a  valid  gift  of  a  tally  of  £500  contained 
in  the  trunk :  and  also  to  Noble  v.  Smithy  2  John.  R. 
52,  in  which  Chief  Justice  Kent  said,  *'  The  cases  in 
which  the  delivery  of  a  symbol  has  been  held  sufficient 
to  perfect  the  gift  are  those  in  which  it  was  considered 
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1864.       equivalent  to  aetual  delivery ;  ae  the  key  of  a  room,  or 
•Twiu.      of  a  ware-hou8e,  which  was  the  true  and  effectual  way 


i^«s  of  obtaining  the  uae  of  the  subject."  Judge  Carr  oon- 
't.**'^  sidwed  the  receipt  as  the  representative  of  the  bond, 
which,  being  in  court,  could  not  be  delivered ;  and 
that,  as  in  the  case  of  the  key,  the  delivery  of  this  re- 
ceipt was  the  true  and  effectual  way  of  obtaining  the 
use  of  the  subject.  These  remarks  are  very  appro- 
priate to  the  case  under  consideration,  and  the  principle 
of  Elam  V.  Keen  is,  I  think,  decisive  of  this  case. 

In  the  case  of  Ewing  v.  Ewing^  2  Leigh  333,  a  gift 
of  a  bond  to  the  obligor  was  held  to  be  invalid  for 
want  of  delivery  :  If  the  bond  had  been  delivered  the 
gift  would  have  been  sustained.  This  is  obvious  from 
the  opinions  of  Judges  Carr  and  Green.  The  former 
said,  "  Here  it  is  expressly  proved  that  the  bond  never 
was  delivered,  nor  any  written  transfer  made."  The. 
latter  said,  "  In  the  case  before  us  neither  the  bond  in 
question,  nor  the  money  due  upon  it,  could  be  effec- 
tually given  or  forgiven,  or  released  to  the  obligor,  but 
by  the  obligee's  canceling  or  destroying  it  with  that 
avowed  intention,  or  surrendering  it  to  the  obligor,  or 
to  some  other  for  him,  or  by  some  instrument  in 
writing  to  that  effect."  See  also  the  case  of  Dunhar*s 
ex^ors  V.  Woodcock^s  ex^or^  10  Leigh  628,  decided  by  a 
special  Court  of  appeals. 

A  donation  of  a  debt  to  the  debtor  himself  is  enti- 
tled to  at  least  as  much  favor  as  a  donation  of  the  debt 
to  a  third  person  ;  and  a  delivery  of  the  evidence  of 
the  debt  is  at  least  as  valid  a  delivery  of  the  debt  itself 
in  the  former  as  in  the  latter  case.  The  delivery  of 
the  evidence  of  the  debt  to  a  stranger  donee  merely 
enables  him  to  obtain  possession  of  the  subject  of  the 
gift;  while  such  a  delivery  to  a  debtor  donee  ip»o 
facto  puts  him  in  possession  of  the  subject,  or  converts 
to  his  own  use  that  possession,  which  he  had  hitherto 
held  for  the  use  of  his  creditor.     Indeed,  a  donation  of 
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a  debt  to  the  debtor  himself  has  been  more  favored  by       i864. 

•^  April 

courts  of  equity  than  a  donation  to  a  stranger.  It  is  t^"- 
believed  there  has  been  no  case  in  which  a  court  of  lm's 
equity  has  enforced  an  imperfect  gift  to  a  stranger ; 
while  there  have  been  various  cases  in  which  that 
court  has  enforced  an  imperfect  gift  of  a  debt  to  the 
debtor.  Some  of  theses  cases  are  cited  and  commented 
upon  in  2  Story's  Eq.  Ju.  §  705  a,  706  and  706  a ;  and 
"  they  proceed  (says  Story)  upon  the  distinct  ground 
that  the  transaction  was  one  exclusively  between  the 
creditor  and  the  debtor ;  and  that,  taking  all  the  cir- 
cumstances together,  it  was  clearly  the  intention  of 
the  creditor  to  treat  the  debt  as  in  equity  forgiven  and 
released  to  the  debtor  himself.  But  cases  of  this  sort 
(he  further  says)  are  clearly  distinguishable  from  purely 
voluntary  imperfect  gifts  or  assignments  of  debts  or 
other  property  to  third  persons." 

I  think  there  was  a  valid  donation  of  the  debt  in 
this  case ;  and  it  follows  that  I  am  for  aflSrming  the 
decree. 

The  other  judges  concurred  in  the  opinion  of 
Moncure^  J. 

Decree  affirmed. 
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^^  Richardson's  adra^r  v.  Prince  George  Justices. 

Term. 

Poindexter's  admW  v.  Same. 

Majr22d. 

1.  A  judgment  is  recovered  in  the  name  of  B  H  and  three  others, 

justices  of  P.  G.  county,  for  the  benefit  of  the  marshal  of 
the  Superior  court  of  chancery  for  the  Williamsburg  dis- 
trict. The  defendant  being  dead,  a  scire  facias  issues  to 
revive  the  judgment,  which,  after  setting  out  the  plaintiffiB, 
and  the  recoverj*  of  the  judgment  for  the  benefit  of  the 
marshal,  adds,  which  marshal  was  W.  Held  :  This  is  not 
a  variance. 

2.  In  this  case  the  marshal  being  dead,  the  scire  facias  recites 

that  it  was  awarded  at  the  instance  of  M,  his  administra- 
tor. Though  it  might  have  been  more  regular  for  the 
scire  facias  to  recite  that  it  was  awarded  at  the  instance 
and  on  behalf  of  the  plaintiffs  on  the  record,  yet,  as  it 
would  have  been  good  if  the  averment  at  whose  instance 
it  had  issued  had  been  wholly  omitted,  the  recital  was 
mere  surplusage,  and  does  not  vitiate  the  scire  facias. 

3.  Neither  the  scire  facias ^  nor  any  other  part  of  the  record, 

showing  what  was  the  character  of  the  obligation  or  other 
liability  upon  which  the  original  judgment  was  rendered, 
and  the  defendant's  plea  not  averring  that  it  was  such  a 
statutory  bond  as  required  that  there  should  b'e  a  relator 
in  any  action  brought  upon  it,  and  that  the  relator  should 
be  the  party  having  the  legal  right  to  sue,  it  must  be  re- 
garded as  a  common  law  bond  or  liability,  subject  to  be 
sued  on  in  the  names  of  the  payees  without  a  relator,  or 
for  the  benefit  of  the  holder  or  any  party  entitled  to  the 
benefit  of  it;  and  whether  W  was  marshal  or  M  was  hia 
administrator  is  a  question  in  which  defendant  has  no 
interest,  and  it  cannot  be  raised  by  him  by  plea  in  bar  to 
the  plaintiff's'  claim. 

4.  The  scire  facias  stat3J  that  the  judgment  had  been  suspended 

by  injunction.  This  was  an  unnecessary  allegation,  and 
may  be  treated  as  surplusage ;  and  a  plea  that  the  judg- 
ment had  not  been  suspended  by  injunction  offered  no 
bar  to  the  scire  facias. 
h.  The  scire  facias  further  stated  that  the  injunction  had  been 
dissolved.  A  plea  that  the  injunction  had  not  been  dia* 
solved  is  bad,  and  an  issue  made  up  upon  it  is  immaterial. 
Therefore,  though  the  court  admits  improper  evidence 
upon  it,  offered  by  the  plaintiff,  it  is  not  cause  for  reversing 
the  judgment. 
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6.  The  pendency  of  an  injunction  to  a  judgment  at  law  will  not  1854. 

prevent  the  revival  of    the  judgment  upon  the  death  of  Term. 

either    the    plaintiff  or    defendant;    and    the    injunction 

operates  upon  the  judgment  on  the  scire  facias^  to  restrain  Richard- 

and  prohibit  the  issue  of  execution  thereon.  adm'r 

V. 

Prince 
mi  "  .11  .  Oeorpre 

These  two  eases  are  precisely  the  same,  except  m     Josticea. 
the  names  of  the  defendants  below,  who  are  the  ap-     poindex- 
pellants.     The  statement  of  one  is  therefore  the  state-      alfm^ 
ment  of  the  other.  .  same. 

In  April  1847  a  scire  facias  was  issued  from  the 
clerk's  oflSce  of  the  Circuit  court  of  the  county  of 
New  Kent,  which  recited,  that  whereas  Benjamin 
Harrison,  Thomas  Cock,  Nathaniel  Colly  and  William 
Baird,  justices  of  Prince  George  county,  who  sue  for 
the  benefit  and  at  the  cost  of  the  marshal  of  the  Su- 
perior court  of  chancery  for  the  Williamsburg  district, 
which  marshal  was  Charles  L.  Wingfield,  at  a  Superior 
court  of  law  begun  and  held  for  New  Kent  county  on 
Monday  the  4th  of  October  1830,  by  the  judgment  of 
said  court  recovered  against  Holt  Richardson  and  John 
L.  Poindexter,  on  a  motion  for  a  judgment  and  award 
of  execution  upon  a  bond  given  for  the  forthcoming 
and  delivery  of  property  on  the  day  and  at  the  place 
of  sale,  taken  by  virtue  of  the  plaintiffs'  execution 
sued  out  of  said  court  against  the  goods  and  chattels 
of  the  defendant  Richardson  and  one  Thomas  H.  Ter- 
rell and  John  H.  Christian,  the  sum  of  eight  hundred 
and  thirty-four  dollars  and  forty-two  cents,  the  penalty 
of  said  bond,  and  their  costs  by  them  in  that  behalf 
expended.  But  the  said  judgment  was  to  be  dis- 
charged by  the  payment  of  four  hundred  and  sixteen 
dollars  and  twenty-one  cents,  with  interest  thereon,  to 
be  computed  after  the  rate  of  bIx percent. per  annum^ 
from  the  6th  day  of  September  1830  till  paid,  and  the 
costs,  one  dollar  and  eighty-six  cents.  Whereof,  &c. 
And  whereas  a  certain  Charles  L.  Wingfield  was  the 
said  marshal,  and  since  the  rendition  of  the  judgment 
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1854.       aforesaid,  the  execntion  of  which  has  been  snepended 
Term,      bj  an  injunction  obtained  by  the  said  Holt  Richardson, 


Bicbard*    the  Said  Charles  L.  Wingfield  and  the  said  defendants, 
adm'r      Holt  Eichardson  and  John  L.  Poindexter,  have  all  de- 
prtnoe      parted  this  life,  the  said  Eichardson  having  died  intes- 
JO0UOM.     (;ate  as  it  is  said ;  and  administration  on  the  estate  of 
poindex-    th®  8*5^  Charles  L.  Wingfield  has  been  in  dne  form  of 
adra*r      law  granted  to  P.  P.  Mayo  ;  and  administration  of  the 
Bnme.      said  Holt  Eichardson  has  been  in  due  form  of  law 
granted  to  Theophilns  A.  Lacy,  as  we  have  been  in- 
formed.    And  DOW  in  behalf  of  the  said  P.  P.  Mayo, 
administrator  as  aforesaid  of  the  said  Charles  L.  Wing- 
field,  it  is  said  that  although  judgment  be  given  as 
aforesaid,  and  the  injunction  granted  staying  the  exe- 
cution of  said  judgment  has  been  dissolved,  yet  execu- 
tion of  the  debt,  interest  and  costs  still  remain  to  be 
made.     Therefore,  at  the  instance  of  the  said  P.  P. 
Mayo,  administrator  of  the  said  Charles  L.  Wingfield, 
we  command  you,  that  you  make  known  to  the  said 
Theophilus  A.  Lacy,  administrator  of  the  said  Holt 
Eichardson,  that  he  be  at  the  clerk's  oflice,  &c.,  on 
the  first  Monday  in  August  next,  to  show  cause,  if  any 
he  can,  why  the  said  P.  P.  Mayo,  administrator  of  the 
said  Charles  L.  Wingfield,  ought  not  to  have  execution 
against  him,  the  said  Theophilus  A.  Lacy,  administra- 
tor of  Holt  Eichardson,  of  the  debt,  interest  and  costs 
aforesaid,  according  to  the  judgment  aforesaid. 

The  Hcire  facias  having  been  returned  executed,  the 
defendant  appeared  and  demurred  to  it,  and  moved  to 
quash  it ;  and  also  tendered  five  pleas :  1st.  Nul  tid 
record.  2d.  That  P.  P.  Mayo  was  not  the  administra- 
tor of  Wingfield.  3d.  That  the  execution  of  the 
judgment  in  the  scire  facias  mentioned  was  not  sus- 
pended by  injunction.  4th.  That  at  the  time  of  the 
rendition  of  said  judgment  Charles  L.  Wingfield  was 
not  the  marshal  of  the  Superior  court  of  chancery  for 
the  Williamsburg  district.     5th.  That  the  injunction 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIRGINIA.  193 

in  the  scire  facicbs  mentioned,  by  which  the  said  judg.       i854. 
ment  was  enjoined,  had  not  been  dissolved.  Term. 


The  court  overruled  the  demurrer,  and  refused  to  Richard- 
quash  the  scire  facias^  and  on  the  motion  of  the  plain-      adm* 

tiffs,  excluded  the  second,  third   and  fourth  pleas  ten-  Jrinoe 

'  '  *^  George 

dered  by  the  defendant,  but  admitted  the  first  and  fifth  :  ia»tt««- 

And  the  defendant  excepted.  There  was  a  general  repli-  Poindex- 


ter's 


cation  to  the  first  plea,  and  issue ;  and  the  plaintiffs  re-      adm'r 


T. 


plied  to  the  fifth  plea,  that  the  said  injunction  had  been  same, 
dissolved,  and  this  they  were  ready  to  verify  by  the 
record.  And  the  defendant  took  issue  on  the  repli- 
cation. 

On  the  trial  of  the  issue  joined  on  the  first  plea,  the 
plaintiffs  introduced  the  judgment  and  award  of  execu- 
tion ;  and  the  defendant  objected  to  the  introduction 
of  this  evidence,  without  the  production  also  to  the 
court  of  the  forthcoming  bond  on  which  the  judgment 
and  award  of  execution  were  awarded  ;  also  the  execu- 
tion on  which  the  forthcoming  bond  was  taken,  and 
the  whole  record  of  the  suit  out  of  which  these  had 
their  origin.  But  the  court  overruled  the  objection, 
and  gave  judgment  on  that  issue  for  the  plaintiffs. 

Upon  the  trial  of  the  issue  on  the  replication  to  the 
fifth  plea,  the  plaintiffs  moved  the  court  to  try  it  with- 
out the  intervention  of  a  jury  ;  to  which  the  defendant 
objected.  But  the  court  overruled  the  objection,  and 
determined  to  try  the  issue  without  a  jury.  The  plain- 
tiffs then  offered  in  evidence  a  part  of  a  record  of  a 
chancery  suit  lately  pending  in  the  Circuit  court  of 
New  Kent.  This  was  the  proceedings  in  a  cause 
which  had  been  commenced  in  the  Chancery  court  of 
Williamsburg,  but  was  afterwards  transferred  to  the 
Circuit  court  of  New  Kent.  The  part  of  the  record 
filed  commenced  with  an  amended  and  supplemental 
bill  filed  by  Holt  Richardson  in  a  suit  which  he  had 
instituted  in  that  court,  as  administrator  of  John  Forth, 
against  William  Spraggins  and  Polly  his  wife ;  and  the 
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18W       object  of  this  supplemental  bill  was  to  enjoin  proceed- 
Term.      ings  upon  a  judgment  recovered  against  him  on  a  forth- 


Rfchard-    comiug  boud  in  the  Circuit  court  of  New  Kent.     But 
adm'r      the  part  of  the  record  nowhere  shows  who  were  the 

V. 

Prince      plaintiffs,  or  what  was  the  amount  of  the  judgment. 
justicee.     This  injuuctiou  was  granted,  and  was  afterwards  dis- 
poindex-    solvcd.     Upou  this  evidcncc  the  court  gave  a  judgment 
i^m*r      for  the  plaintiffs  on  this  issue.     And  the  defendant  ex- 
name.      ceptcd  to  the  opinion  of  the  court  overruling  his  ob- 
jections to  the  evidence  upon  the  issues  upon  the  first 
and  fifth  pleas,  and  also  to  the  opinion  of  the  court 
overruling  his  objection  to  the  trial  of  the  last  issue 
by  the  court    without  a  jury:     And  applied  to  this 
court  for  a  supersedeas^  which  was  allowed. 

Lyons^  for  the  appellant. 
Sieger^  for  the  appellees. 

Lee,  </.  It  is  no  doubt  true  that  if  a  scire  facias 
for  the  purpose  of  reviving  a  judgment  be  found  to 
vary  in  a  material  matter  from  the  judgment,  in  the 
description  which  it  undertakes  to  give  of  it,  advantage 
may  be  taken  of  it  in  the  proper  mode,  and  the  va- 
riance will  prove  fatal.  But  waiving  the  question 
whether  a  proper  mode  of  making  such  an  objection 
could  be  by  a  general  demurrer  or  motion  to  quash,  I 
am  of  opinion  that  no  such  variance  appears  in  the 
present  case.  It  is  true  the  judgment  was  in  the 
names  of  four  persons,  described  as  justices  of  Prince 
Oeorge  county,  suing  for  the  benefit  of  the  marshal  of 
the  District  court  of  chancery  held  at  Williamsburg, 
without  giving  his  name,  while  the  scire  facias  avers 
that  his  name  was  Charles  L.  Wingfield.  But  this  is 
no  variance.  It  is  intended  to  furnish  an  additional 
means  of  identification  of  the  person  for  whose  benefit 
the  judgment  had  been  rendered,  and  to  show  the  right 
of  the  party  at  whose  instance  the  present  proceeding 
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was  taken.     It  is  an  averment  in  nowise  repugnant  to,       i854. 
but  strictly  consistent  with,  all  the  terms  of  the  judg-      Term. 


ment,  while  the  names,  sums,  dates,  and  other  elements     Richard- 


boq'h 


of  description  which   the  judgment  affords,  are  found       admr 
accurately  given  in  the  scire  f  acids.  The  objection  that      Prince 
the  scire  facias  recites  it  was  awarded  at  the  instance  of     J««ce8 
P.  P.  Mayo,  administrator  of  Charles  L.  Wingfield,  in-     poindex- 
stead  of  Benjamin  Harrison  and  the  other  three  parties      adm*r 
who   are  the  plaintiffs  on  the  record,  is  one  rather  of      same, 
form   than  of  substance.     It  might  have  been  more 
regular  for  the  scire  facias  to  recite  that  it  was  awarded 
at  the  instance  and  on  behalf  of  the  plaintiffs  on  the 
record,  but  as  it  would  have  been  good  if  the  averment 
at  whose  instance  it  had  issued  had  been  wholly  omit- 
ted, 1  regard  li  as  mere  surplusage,  and  not  serving  to 
vitiate ;  and  the  rather  because  the  requirement  of  the 
process  is  that  the  defendant  shall  show,  if  anything 
he  can,  why  execution  should  not  be  awarded  against 
him  "  according  to  the  judgment  aforesaid,"  thus  con- 
templating conformity  to  the  judgment  in  the  manner 
of  the  process  sought,  while  it  recognizes  the  right  of 
the  party  for  whose  benefit  it  was  designed  to  be  taken. 
I  think  the  demurrer  and  motion  to  quash  were   pro- 
perly overruled. 

It  does  not  appear  from  the  scire  facias^  or  in  any 
other  part  of  the  record,  what  was  the  character  of  the 
obligation  or  other  liability  upon  which  the  original 
judgment  was  rendered.  It  may  have  been  a  statutory 
bond,  made  payable  to  the  plaintiffs  in  their  official 
character,  or,  though  payable  to  them  in  such  character, 
it  may  not  have  been  a  statutory  bond,  though  good 
as  a  common  law  obligation ;  or  it  may  have  been  a 
bond  or  other  contract,  payable  to  the  plaintiffs  in 
their  individual  character,  the  words  justices  of  Prince 
Qeorge  county  being  added  as  "c^^t^na^io  j?^r5(ma7^?/i. " 
Nor  do  the  defendant's  pleas,  or  any  of  them,  allege 
that  it  was  such  a  statutory  bond  as  required  that 
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^^-       there  should  be  a  relator  in  any  action  brought  upon 
'''^'''°'      it,  and  that  the  relator  should  be  the  party  having  the 


▼. 

Same. 


Richard-  legal  right  to  sue.  In  the  absence  of  any  such  infor- 
adm'r  matiou  as  to  the  character  of  the  obligation,  and  of  any 
Qwm  averment  that  it  was  of  the  nature  above  indicated,  we 
instioM.  jnugt  regard  it  as  a  common  law  bond  or  liability,  sub- 
poindex-  jcct  to  be  sucd  ou  in  the  name  of  the  payees,  without 
adm'r  any  relator,  or  for  the  benefit  of  any  party  who  may 
be  the  holder,  or  lawfully  entitled  to  the  benefit  of  it. 
Thus  the  questions  whether  "Wingfield  was  marshal, 
and  whether  Mayo  was  hie  administrator,  are  questions 
between  the  latter  and  the  plaintifiB  on  the  record, 
with  which  the  defendant  has  no  concern,  because  the 
demand  being  treated  as  a  common  law  and  not  a 
statutory  liability,  and  the  proceeding  being  to  revive 
a  judgment  on  such  a  liability  in  the  name  of  the 
payees,  a  judgment  upon  this  scire  facias^  for  whose  use 
soever,  will  be  a  complete  bar  in  favor  of  the  defendant 
to  any  future  action.  At  most,  if  the  defendant  de- 
sired to  call  in  question  the  right  of  Mayo  to  use  the 
names  of  the  original  parties,  and  to  prosecute  ih^  scire 
f  acids  for  his  own  benefit,  the  proper  mode  was  to  apply 
to  the  court  for  its  summary  interference  by  rule- 
Howard  v.  JRawson^  2  Leigh  733,  and  authorities  cited 
in  the  opinion  of  Judge  Summers.  He  could  not  make 
sucKmatter  the  subject  of  a  plea  in  bar  to  the  plain- 
tiffs' action.  I  think  the  pleas  that  Wingfield  was 
not  marshal,  and  that  Mayo  was  not  his  administrator, 
tendered  immaterial  issues,  and  were  properly  rejected 
by  the  court. 

The  plea  that  the  judgment  had  not  been  suspended 
by  an  injunction  ofi^ered  no  bar  to  the  scire  facias.  It 
but  served  to  point  to  another  matter  which  might  be 
made  the  subject  of  a  plea  in  bar,  and  which,  if  not 
successfully  answered,  would  defeat  the  action.  It  is 
true  the  scire  facias  does  allege  that  execution  of  the 
judgment  had  been  suspended  by  an  injunction ;  but 
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this  allegation  was  unnecessary,  and  may  be  treated  as 
surplusage ;  and  a  naked  traverse  of  such  a  matter 
offers  no  suflBcient  defence  to  the  action.  If  the  de- 
fendant desired  to  set  up  the  statute  of  limitations  in 
his  defence,  it  was  bis  duty  to  plead  it  distinctly  and 
directly :  He  could  not  be  entitled  to  the  benefit  of  it 
upon  a  collateral  issue.  If  the  plea  were  strictly  true, 
and  there  never  had  been  an  injunction,  it  does  not 
follow  that  the  judgment  could  not  be  revived.  And 
if  the  defendant  had  pleaded  the  statute  of  limita- 
tions, the  plaintiffs  might  have  replied  some  matter 
(other  than  the  pendency  of  the  injunction)  which 
might  serve  to  take  the  case  out  of  its  operation,  but 
of  the  benefit  of  which,  upon  the  issue  tendered,  they 
might  be  deprived.  I  think,  therefore,  this  plea  also 
was  properly  rejected  by  the  court. 

The  fifth  plea  tendered  by  the  defendant  (that  the 
injunction  had  not  been  dissolved)  was  received  by 
the  court,  and  an  issue  made  up  upon  it.  And  if  this 
could  be  regarded  as  a  good  plea,  or  the  issue  joined 
upon  it  as  material,  it  might  admit  of  question  whe- 
ther the  court  did  not  err  in  admitting  the  imperfect 
and  incomplete  record  offered  by  the  plaintiff  in  evi- 
dence, in  support  of  the  issue  upon  his  part.  For 
although,  as  has  been  decided  by  this  court  in  the 
cases  of  White  v.  Clay^s  ex^orSj  7  Leigh  68,  and  Wynn 
V.  Harmany  5  Gratt.  157,  a  decree  or  other  extract 
from  the  record  may  be  given  in  evidence  without  the 
production  of  the  whole  record,,  yet  from  the  case  of 
Masters  v.  Var^ner^s  ex^ors^  5  Gratt.  168,  we  learn  that 
this  is  to  be  so  understood  where  the  decree  or  extract 
so  offered  itself  satisfactorily  establishes  the  fact  it  is 
offered  to  prove.  And  in  this  case  the  portion  of  the 
record  offered  by  the  plaintiffs  was.  scarcely  sufficient 
to  identify  the  judgment,  the  injunction  to  which  was 
thereby  dissolved,  as  that  upon  which  the  scire  facias 
in  question  had  been  sued  out.     But  I  do  not  regard 
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the  plea  as  a  good  bar,  nor  the  issue  joined  upon  it  as 
material.  I  can  perceive  no  good  reason  why  a  party 
plaintiff,  whose  judgment  has  been  enjoined,  may  not 
be  permitted,  upon  the  death  of  the  defendant  pend- 
ing the  injunction,  to  revive  it  against  his  personal 
representative.  Such  a  proceeding  can  be  no  breach 
of  the  injunction,  the  object  of  which  is  to  restrain 
the  party  from  enforcing  the  judgment  by  execution, 
and  reaping  its  fruits,  until  the  matters  of  equity 
alleged  can  be  heard  and  considered.  All  that  the 
court  of  chancery  intends  to  restrain  is  execution. 
The  plaintiff  may  proceed  so  far  as  to  be  able  to  take 
out  execution  the  instant  the  injunction  is  dissolved. 
1  Eden  on  Injunct.  97.  Now,  where  the  defendant 
dies  after  the  injunction,  unless  the  plaintiff  can  go  on 
and  revive  against  his  representative,  he  will  not  be 
in  a  situation,  upon  the  dissolution  of  the  injunction, 
to  issue  his  execution,  but  must  then  be  delayed  till 
he  can  sue  out  his  scire  facias  and  obtain  the  order  of 
revival  ;  and  thus,  by  the  supervening  death  of  the 
defendant,  he  is  placed  in  a  worse  condition  than  when 
the  injunction  was  allowed ;  while,  if  he  is  allowed 
to  go  on  and  revive  his  judgment,  notwithstanding 
the  injunction,  he  is  merely  reinstating  himself  to  the 
right  which  he  then  had  of  issuing  his  execution  as 
soon  as  the  injunction  is  dissolved.  In  fact,  the  right 
to  sue  out  execution  upon  its  dissolution  is  the  very 
condition  of  an  injunction  to  a  judgment ;  and  if  the 
judgment  creditor  die  pending  the  injunction,  the 
court  of  chancery  will  in  a  summary  way  impose  it 
as  a  condition  on  the  complainant  to  consent  to  revive 
at  law,  under  the  penalty  of  having  his  injunction  dis- 
solved if  he  refuse.  Medley  v.  Pannill^  1  Rob.  R.  63. 
And  there  can  be  no  conceivable  difference  in  this  re- 
spect whether  the  necessity  for  the  revival  is  occa- 
sioned by  the  death  of  the  judgment  creditor  or  the 
judgment  debtor.     The  inconvenience  to  be  remedied 
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is  precisely  the  same  in  both  cases.  And  what  the 
court  of  chancery  would  itself  enforce  in  a  summary 
way  by  a  rule,  it  surely  would  not  regard  as  a  breach 
of  the  injunction  when  sought  to  be  accomplished  by 
the  ordinary  process  of  law.  The  judgment  creditor 
must  take  care  to  stop  with  the  order  reviving  his 
judgment.  Thus  far  may  he  go,  but  no  farther ;  and 
the  judgment  of  the  court  upon  the  scire  facias  is  to 
be  regarded  as  in  strict  subordination  to  the  injunc- 
tion to  the  original  judgment,  of  which  it  is  the  mere 
continuation. 

I  regard  this  as  the  reasonable  and  sound  doctrine 
upon  this  subject;  and  I  have  seen  no  case  which 
should  be  considered  as  disaflSrming  it.  It  is  true 
Judge  Baldwin,  in  delivering  his  opinion  in  the  case 
of  Smithes  adrfhW  v.  Charlton^s  adrrCr^  7  Gratt.  425, 466, 
intimates  that  pending  a  writ  of  error  or  injunction  or 
cessatj  an  action  of  debt  or  scire  facias  cannot  be 
brought  upon  the  judgment.  He  cites  no  authority 
for  the  proposition,  and,  so  far  as  it  respects  the  injunc- 
tion, it  is  an  intimation  thrown  out  arguendo  and  by 
way  of  illustration.  He  probably  did  not  advert  to 
the  distinction  between  the  nature  and  effect  of  an  in- 
junction and  that  of  a  writ  of  error  or  cessat.  At  all 
events  it  was  a  point  not  at  all  material  to  the  decision 
in  that  case,  and  the  remark  of  the  judge,  as  it  respects 
the  injunction,  must  be  regarded  as  obiter  merely.  On 
the  other  hand,  there  are  several  cases  to  be  found  in 
the  English  chancery,  from  which  the  right  to  revive 
a  judgment  by  scire  facias  upon  the  death  of  the 
judgment  debtor  pending  an  injunction  may  be  fairly 
deduced.  Thus,  where  there  is  an  interlocutory  judg- 
ment, as  by  default  or  upon  demurrer,  and  an  injunc- 
tion is  allowed,  the  plaintiff  may,  notwithstanding,  go 
on  and  ascertain  his  damages.  Morrice  v.  Hankey^  3 
P.  Wms.  146.  So  where  the  defendant  at  law  had 
put  in  a  frivolous  plea,  to  which  the  plaintiff  demur- 
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red,  and  there  was  an  injunction  allowed,  and  pending 
the  injunction,   the  plaintiff  went  on   and  obtained 
judgment,  it  was  held  by  Lord  Macclesfield  that   this 
was  no  breach  of  the  injunction.     Sidney  v.  Heihering- 
ton^  3  P.  Wms.  147  n.     So  where  there  had  been   an 
award  made  under  a»  inference  which  had  been   made 
a  rule  of  court,  and  an  injunction  was  allowed,  it  was 
held  by  Lord   Roslyn  that  the   party  might  go  on  at 
law,  take  his  rule  to  show  cause  why  an  attachment 
should  not -go  for  performance  of  the  award,  and  pro- 
ceed to  make  his  rule  absolute,  without  being  guilty  of 
any  breach  of  the  injunction,  provided  he  did  not  exe- 
cute the  attachment.     Franco  v.  Franco,  2  Cox  R.  420. 
And   in   a  case  where  there   was  judgment   against  a 
defendant  as  executor  quando  accideri7itj  and  an  injunc- 
tion  was   allowed,  the   plaintiff  at    law,  pending  the 
injunction,  took  out  a  scire  facias   to   enquire  after 
assets :  This  was  held  by  Lord  King  to  be  no  breach 
of  the  injunction,  being  only  a  continuation  of  the  old 
action  on  the  same  record.     Morrice  v.  Hanhey,  3  P. 
Wms.  146.     In  all  these  cases  the  object  of  the  party 
was  simply  to  place  himself  in  a  condition  to  sue  out 
execution  as  soon   as   the   injunction   should    be   dis- 
solved :  and  such   is   the   purpose  for  which   a  party 
may  well  be  permitted  to  revive  his  judgment  where 
the  defendant  has  died  pending  the  injunction. 

It  is  objected  that  the  judgment  on  the  scire  faciasy 
awarding  execution,  is  in  favor  of  Mayo,  administrator 
of  Wingfield,  when  it  should  have  been  in  favor  of 
Harrison  and  the  other  plaintiffs  on  the  record.  It 
might  have  been  more  regular  that  it  should  have 
been  in  terms  in  favor  of  the  latter,  for  the  use  and 
benefit  of  Mayo,  administrator,  &c. ;  but  as  the  judg- 
ment is  to  be  understood  with  reference  to  the  scire 
facias  on  which  it  is  founded,  and  as  that  goes  for 
award  of  execution  according  to  the  original  judg- 
ment, it  may  be   regarded  as  in   effect  an   award   of 
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execution  to  be  sued  out  in  their  names  for  the  use  of       ism. 
Mayo,  administrator  of  Wingfield,  according  to  the       Term, 

suggestions  contained  in  the  scire  facias.     The  objec-  Richard- 
tion  goes  rather  to  form  than  to  substance,  and  does      a*dnrr 

not  call  for  a  more  srrave  consideration.  PHnce 

^  Qeoriare 

I  am  of  opinion  to  affirm  the  judgment.  justices 

Polndex- 

The  case  oiPoindexter^s  ex* or  v.  Wingfield? s  adrrCr  is  adm^r 
in  all  respects  similar  to  the  foregoing,  being  a  pro-  same, 
ceeding  to  revive  the  judgment  against  the  representa- 
tive of  the  other  defendant,  Polndexter,  who  had  also 
died  after  the  injunction.  The  same  defence  was 
made  and  the  questions  arising  in  this  case  are  pre- 
cisely the  same  as  those  in  the  former. 

I  am  of  opinion  that  this  judgment  also  should  be 
aflBrmed. 

Allen,  Moncure  and  Samuels,  Js,  concurred  in 
the  opinion  of  Lee,  J, 

Daniel,  </.  dissented.  He  thought  the  fifth  plea 
of  the  pendency  of  the  injunction  a  good  plea ;  and 
that  the  proof  admitted  by  the  Circuit  court,  of  its 
dissolution  was  not  sufficient. 

Judgment  affirmed. 


Vol.  XI. — 26. 
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^tchwjcinjd. 

i*»M  BoYLEs'  adrrCr  v,  Overby. 

April 


Term. 


May  22d. 

1.  An  action  on  the  case    for  fraud  in  selling  to  the  plaintiff  an 

unsound  slave,  which  he  was  induced  to  purchase  by 
means  of  a  false  and  fraudulent  warranty  of  soundness, 
or  by  means  of  a  fraudulent  concealment  of  the  unsound- 
ness of  the  slave,  cannot  be  maintained  against  the  per- 
sonal representative  of  the  vendor. 

2.  In  such  an  action  against  the  personal  representative  of  the 

vendor,  though  there  is  a  judgment  in  favor  of  the  plain- 
tiff, the  error  will  not  be  cured  by  the  statute  of  jeofails. 
1  Rev.  Code  of  1819,  ch.  128,  k  103,  p.  511. 

3.  In  such  a  case,  though  there  is  a  verdict  for  the  plaintiff,  judg- 

ment should  be  rendered  for  the  defendant,  notwithstand- 
ing the  verdict. 

4.  An  action  is  misconceived,  in  the  sense  of  the  statute,  only  in 

a  case  wherein,  upon  the  trial,  the  proofs  show  a  cause  of 
action  fit  to  be  asserted  in  a  form  different  from  that 
adopted.  The  defendant  is  held  liable  upon  proof  showing 
a  liability  ;  and  if  no  objection  is  made  to  the  form  of  the 
action  until  after  verdict,  the  defect  is  cured  thereby. 

5.  To  hold  a  defendant  liable  upon  a  cause  of  action  not  asserted, 

is  going  to  the  utmost  verge  of  the  law,  even  where  such 
cause  of  action  is  proved ;  but  to  hold  him  liable  for  suck 
cause  when  not  proved,  or  proved  by  evidence  not  ad- 
missible if  the  suit  had  been  b  ought  for  that  cause,  is 
going  beyond  the  letter  and  spirit  of  the  law. 

6.  The  statute,  though  it  will  aid  defects,  whether  of  form  or  sub- 

stance, in  pleading,  where  a  portion  of  the  matter  pleaded 
is  appropriate,  does  not  apply  to  cases  in  which  the  mat- 
ter pleaded  is,  in  all  its  parts,  merely  nugatory,  setting 
forth  no  cause  of  action  or  no  ground  of  defence. 

This  was  an  action  on  the  case  in  the  Circuit  court 
of  Patrick  county,  brought  by  Allen  S.  Overby  against 
the  administrator  of  William  Boyles  deceased.  The 
declaration  contained  two  counts.  The  first  set  out 
that  the  plaintiff  bargained  with  Boyles  in  his  life  time, 
to  buy  of  Boyles  a  negro  girl  slave,  and  that  Boyles, 
by  falsely  warranting  and  representing  the  said  negro 
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to  be  sound,   falsely  and   fraudulently    induced    the       i854. 
plaintiff  to  buy,  and  that  he  did  buy  of  the  said  Boyles      Term. 


the  said  negro  for,  &c. ;  whereas  the  said  negro,  at  the      Boyies* 
time  of  said  warranty  and  sale,  was  not  sound,  &c.         v.  "^ 
The  second  count  set  out  that  the  plaintiff  was  induced 
by  Boyles  to  buy  the  said  slave,  by  falsely,  deceitfully 
and  fraudulently  suppressing  and  concealing  from  the  . 
plaintiff  the  fact  that  the  slave  at  the  time  of  the  sale 
labored  under  an  incurable   disease  called  consump- 
tion, which  said  unsoundness  was  well  known  to  said 
Boyles. 

Whilst  the  case  was  pending  the  administrator  of 
Boyles  was  removed  from  his  oflSce,  and  administration 
de  bonis  non  was  granted  to  Clark  Penn;  and  on  his 
motion,  he  was  admitted  a  party  defendant. 

On  the  trial  of  the  cause  there  was  a  verdict  for  the 
plaintiff  for  two  hundred  and  eighty-six  dollars  and 
fifty  cents,  upon  which  the  court  rendered  a  personal 
judgment  against  Penn :  And  he  thereupon  applied 
to  this  court  for  a  supersedeas^  which  was  awarded. 

Grattan^  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

Samuels,  J,  The  plaintiff's  cause  of  action  is  set 
forth  in  a  declaration  of  two  counts. 

In  the  first  count  he  alleges  a  deceit  by  Boyles,  the 
iiitestate,  in  the  sale  of  a  diseased  slave ;  and  alleges 
that  the  plaintiff  was  induced  to  purchase  by  means  of 
a  false  and  fraudulent  warranty  of  soundness. 

In  the  second  count  he  alleges  a  deceit  in  the  sale 
of  an  unsound  slave  by  Boyles,  the  intestate,  by  means 
of  a  fraudulent  concealment  of  the  unsoundness  of  the 
slave.  There  is  nothing  in  the  record  to  show  upon 
what  proof  the  verdict  was  rendered. 

These  causes  of  action,  and  each  of  them,  died  with 
the  vendor  Boyles ;  if  suit  thereon  had  been  brought 
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in  his  life  time,  it  must  have  abated  by  his  death.  The 
suit  brought  against  his  administrator,  and  revived 
against  the  administrator  de  bonis  no7ij  was  for  causes 
of  action  no  longer  in  existence.  This  appears  from 
the  plaintitf's  own  showing;  and  judgment  should 
have  been  rendered  for  the  defendant,  notwithstanding 
.  the  verdict,  unless  the  statute  of  jeofails,  1  Rev.  Code, 
ch.  128,  §  103,  p.  511,  may  require  a  different  judg- 
ment. 

It  is  obvious  to  remark,  that  notwithstanding  the 
comprehensive  terms  of  the  statute,  it  was  not  thereby 
intended  to  cure  all  cases  occurring  before  verdict: 
If  such  had  been  the  purpose  of  the  legislature,  a 
simple  and  direct  enactment  to  that  end  would  have 
been  the  mode  adopted.  Instead  of  this,  an  enumera- 
tion is  given  of  particular  errors,  which,  after  verdict, 
shall  not  be  relied  on  to  stay  or  reverse  the  judgment ; 
amongst  tliem  are  these :  "  Any  mistake  or  miscon- 
<!eption  of  the  form  of  action  " ;  or  "  any  other  defect 
whatsoever  in  the  declaration  or  pleading,  whether  of 
form  or  substance,  which  might  have  been  taken  ad- 
vantage of  by  demurrer,  and  which  shall  not  have 
been  so  taken  advantage  of." 

In  the  enquiry  whether  either  of  these  clauses  of 
the  statute  includes  the  case  before  us,  we  may  dis- 
card the  second  count  of  the  declaration  ;  that  is 
clearly  beyond  the  reach  of  help  from  the  statute. 
The  first  count,  in  alleging  the  fraud,  sets  forth  that  U 
was  perpetrated  by  means  of  a  false  warranty  ;  and  it 
has  been  suggested  that  this  action  on  the  case  in 
form  ex  delicto,  for  the  tort,  the  fraud  in  the  deceit,  was 
misconceived  for  an  action  on  the  warranty,  and  there- 
fore is  cured  by  the  verdict.  This  I  conceive  cannot 
be  so.  The  legislature  cannot  have  intended  to  sus- 
tain a  judgment  because,  in  a  different  form  of  action, 
and  upon  proof  of  other  facts,  a  judgment  might  have 
been  had  for  damages  assessed  by  a  different  rule ;  and 
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verdict  in  this  case  was  rendered  upon  proof  of  fraud ;      Term. 


for  without  such  pr6of  it  could  not  have  been  ren-     Boyies* 
dered  at  all.     See  Trice  v.  Cochran.  8  Gratt.  442.     Yet        ▼. 

Overby. 

in  an  action  on  the  warranty,  fraud  cannot  be  proven, 
being  wholly  immaterial  to  the  cause  of  action.  The 
ex^ors  of  Evertson  v.  Miles,,  6  John.  E.  138.  In  an 
action  on  a  warranty  of  soundness,  the  measure  of 
damages  is  the  difference  between  the  real  value  and 
the  price  paid.  Tuck.  Com.,  book  2,  ch.  25,  p.  353  of 
new  edition ;  Thornton  v.  Thompson^  4  Gratt.  121.  In 
case  for  deceit  there  is,  perhaps,  no  fixed  rule  for  the 
assessment  of  damages;  they  are  not  limited,  how- 
ever, as  in  an  action  on  the  warranty ;  if  so,  they  may 
go  beyond  those  recoverable  in  an  action  on  the  war- 
ranty. Bice  V.  White^  4  Leigh  474 ;  Brown  v.  Shields^ 
6  Leigh  440.  An  action  is  misconceived  only  in  a 
case  wherein,  upon  trial,  the  proof  shows  a  cause  of 
action  fit  to  be  asserted  in  a  form  different  from  that 
adopted ;  the  defendant  is  held  liable  upon  proof  show- 
ing a  liability ;  if  no  objection  be  made  to  the  form  of  ' 
action  until  after  verdict,  the  defect  is  cured  thereby. 
To  hold  the  defendant  liable  upon  a  cause  of  action 
not  asserted,  is  going  to  the  utmost  verge  of  the 
statute,  even  where  such  cause  of  action  is  proven ; 
but  to  hold  him  liable  for  such  cause  when  not  proven, 
or  proven  by  evidence  not  admissible  if  the  suit  had 
been  brought  for  that  cause,  is  going  beyond  the  letter 
and  spirit  of  the  law. 

The  other  clause  of  the  statute  of  jeofails,  above 
referred  to,  will  not  sustain  the  judgment.  This 
clause  was  intended  to  aid  defects  of  form  or  substance 
in  pleading :  If,  however,  a  declaration  sets  forth  no 
cause  of  action  whatever,  *or  a  plea  sets  forth  no  de- 
fence whatever,  the  statute  can  give  no  aid.  It  extends 
to  cases  in  which  a  portion  of  the  matter  pleaded  is 
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Boyies*  The  plaintiff  having  shown  no  cause  of  action  what- 

ever, I  am  of  opinion  to  reverse  the  judgment ;  and 
on  the  authority  of  Brown  v.  Shields^  6  Leigh  440 ; 
Mason  v.  Farmers  Bank  at  Petersburg^  12  Leigh  84; 
Boss  V.  Milne  cfe  wife^  12  Leigh  204 ;  ToTnpJcins  v.  The 
Branch  Bank^  11  Leigh  372,  to  enter  judgment  for  the 
defendant,  notwithstanding  the  verdict. 

MoNCUEE,  J,  Case  and  assumpsit  are  concurrent 
remedies  for  a  breach  of  a  warranty  contained  in  a 
simple  contract  of  sale.  Formerly  case  was  the  rem- 
edy, generally,  if  not  always  pursued.  Recently,  it 
has  been  found  more  convenient  to  declare  in  at- 
sumpsitj  for  the  sake  of  adding  the  money  counts.  In 
Williamson  v.  Allison^  2  East's  R.  450,  Lord  Ellen- 
borough,  C.  J.,  said  :  "  The  more  modern  practice  had 
not  prevailed  generally  above  forty  years.  No  other 
proof  was  required  to  sustain  the  former  mode  of  de- 
claring than  the  warranty  itself  and  the  breach  of  it." 
The  scienter  was  not  necessary  to  be  averred  ;  nor,  if 
averred,  to  be  proved.  The  action,  though  in  form  ez 
delicto^  was  in  substance  ex  contractu.  It  could  pro- 
bably have  been  maintained  at  common  law  against  an 
executor  on  the  warranty  of  his  testator,  although  the 
general  issue  is  "  not  guilty,"  and  the  general  rule,  as 
laid  down  by  Lord  Mansfield  in  Hambly  v.  Trott^  Cowp. 
371,  was,  that  an  action  in  which  "not  guilty"  was 
the  general  issue  was  a,  personal  action,  which  died 
with  the  person.  Being  formerly  the  general,  if  not 
the  only,  form  of  action  in  such  cases,  it  was  probably 
used  as  well  against  executors  as  others.  In  Powel  v. 
Layton^  5  Bos.  &  Pul.  370,  Mansfield,  C.  J.,  seemed 
to  be  of  opinion  that  case  would  lie  against  the  execu- 
tor of  a  carrier,  the  foundation  of  the  action  being  es- 
zsentially  Contract.     The  same  principle  would  applyi 
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But,  however  this  may  be,  I  think  the  action  might  Boyiee 
have  been  maintained  under  the  equity  of  the  statute, 
1  Kev.  Code  of  1819,  p.  390,  §  64,  which  declared  that 
"  actions  of  trespass  may  be  maintained  by  or  against 
executors  or  administrators  for  any  goods  taken  or  car- 
ried away  in  the  life  time  of  the  testator  or  intestate." 
This  section  is  an  extension  of  the  statute,  4  Edw.  3, 
ch.  7,  de  bonis  asportatis^  so  as  to  embrace  actions 
brought  agai7i8t  as  well  as  by  executors  and  adminis- 
trators. Vaughan*8  admW  v.  WincJcler^s  ex^or^  4  Munf. 
136  ;  Lee  v.  Cookers  ex'or^  Gilra.  331.  The  statute  of 
Edw.  3  altered  the  rule,  actio  personalis  moritur  cum 
persona^  only  in  its  relation  to  personal  property,  and  in 
favor  of  the  personal  representative  of  the  party  in- 
jured. But  to  that  extent  it  has  always  received  a 
very  liberal  construction.  "  It  has  been  observed  that 
the  taking  of  goods  and  chattels  was  put  in  the  statute 
merely  as  an  instance,  and  not  as  a  restriction  to  such 
injuries  only ;  and  that  the  term  trespass  must,  with 
reference  to  the  language  of  the  times  when  the  statute 
was  passed,  signify  any  wrong ;  and  accordingly  the 
statute  has  been  construed  to  extend  to  every  descrip- 
tion of  injury  to  personal  property  by  which  it  has 
been  rendered  less  beneficial  to  the  executor,  what- 
ever the  form  of  action  may  be ;  so  that  an  executor 
may  support  trespass  or  trover,  case  for  a  false  return 
to  final  process,  and  case  or  debt  for  an  escape,  &c.,  on 
final  process  " ;  "  or  debt  against  an  executor  suggest- 
ing a  devastavit  in  the  life  time  of  the  plaintiff's  tes- 
tator, or  case  against  the  sheriff  for  removing  goods 
taken  in  execution,  without  paying  the  testator  a 
year's  rent."  1  Chit.  PI.  69.  Our  statute  being,  as 
before  stated,  but  an  extension  of  the  stat.  of  Edw.  3, 
should  be  construed  in  the  same  manner ;  extending  to 
defendants  the  same  rule  of  construction  whiijh,  under 
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18M.       the  limited  terms  of  that  statute,  had  been   applied 
Term,      onlj  to  plaintiffs.     That  such  has  been  the  case  is 


BojiM'     shown  by  the  decisions  already  cited  and  others  to  be 
▼" '     found  in  our  reports. 

But  even  if  I  be  wrong  in  all  this,  and  if,  instead  of 
an  action  on  the  case,  the  plaintiff  should  have  brought 
an  action  of  assumpsit  against  the  administrator  of 
Boyles  in  this  case,  yet,  the  defendant  not  having  de- 
murred to  the  declaration,  but  having  pleaded  the 
general  issue,  and  verdict  and  judgment  having  been 
rendered  thereon,  I  think  the  defect  was  cured  by  the 
statute  of  jeofails,  1  Eev.  Code,  p.  512,  §  103  ;  being, 
at  most,  but  a  mistake  or  misconception  of  the  form  of 
action,  which  is  expressly  embraced  in  that  statute. 
The  only  diflSculty  I  have  had  on  the  subject  has 
arisen  from  the  fact  that  the  declaration  contained  two 
counts,  one  for  a  false  warranty  and  the  other  for  a 
deceit.  The  latter,  of  course,  cannot  be  supported 
against  an  administrator ;  and  if  it  had  been  the  only 
count  in  the  declaration,  the  defect  would  not  have 
been  cured  by  the  verdict.  But  as  the  plaintiff,  by 
proving  the  breach  of  a  warranty  by  simple  contract 
of  the  defendant's  intestate,  would  have  shown  a  good 
cause  of  action  under  the  first  count,  though  not  in 
that  form  ;  and  as  the  defendant  could  by  motion  have 
had  the  plaintiff's  evidence  confined  to  that  count,  or 
an  instruction  to  the  jury  to  disregard  the  other  count; 
and  as  every  reasonable  presumption  should  be  made  in 
favor  of  the  verdict,  I  think  the  verdict  must  be  re- 
garded as  having  been  rendered  on  the  first  count,  and 
the  defect  is  therefore  cured. 

If  the  form  of  the  action  were  the  only  objection  to 
the  judgment,  I  would,  therefore,  be  for  affirming  it 
But  it  was  erroneously  rendered  against  the  appellant 
de  bonis  propriis  ;  and  it  would  be  necessary  on  that 
ground  to  reverse  it,  and  render  a  judgment  of  the 
goods  of  the  intestate. 
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I  have  not  considered  the  objection  taken  to  the       i864. 
judgment  on  account  of  the  exclusion  of  portions  of      Term. 
the  depositions,  deeming  it  unnecessary  to  do  so,  as  the 
case  is  decided  by  a  majority  of  this  court  on  other 
grounds. 

Lee,  J,  also  dissented  from  the  opinion  of  Samu- 
elsy  J.,  though  he  was  of  opinion  that  the  personal 
judgment  against  the  administrator  was  erroneous, 
and  on  that  ground  it  should  be  reversed. 

Daniel,  J.  concurred  in  the  opinion  of  Samuels^  J., 
except  as  to  the  measure  of  damages  on  a  warranty  of 
Boundness. 

Allen,  «/.  concurred  with  Samuels^  J. 

Judgment  reversed,  and  entered  for  the  appellant. 


YoL.  XI.— 27 
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gllchtttjcmja. 
1854.  FiTz Hugh's  ex^ors  v,  Fitzhugh. 

April 


Term. 


May  «4th. 

1.  Money  lent  by  a  bachelor  uncle  to  his  nephew,  to  secure 

which  a  deed  of  trust  upon  slaves  was  executed,  was  held 
under  the  circumstances  to  have  been  forgiven  and  re- 
leased by  the  uncle  to  the  nephew,  so  that  a  court  of 
equity  would  refuse  to  enforce  the  trust  at  th*  suit  of  the 
executors  of  the  uncle. 

2.  Upon  an  issue  directed  out  of  chancery,  the  verdict  of  the 

jury  is  conclusive,  where  there  is  no  exception  spreading 
the  facts  proved  upon  the  record. 

This  was  a  suit  in  the  Circuit  court  of  Fauquier 
county,  instituted  in  1844  by  the  executors  of  Thomas 
Fitzhugh  against  Dudley  Fitzhugh,  to  enforce  a  deed 
of  trust  executed  by  the  latter  in  September  1823,  to 
secure  two  debts,  amounting  to  eleven  hundred  and 
fifty  dollars,  due  to  Thomas  Fitzhugh.  The  bill  sets 
out  the  deed  and  alleges  that  no  part  of  the  debt  had 
been  paid.  It  alleges  that  one  of  the  executors  of 
Thomas  Fitzhugh  is  the  trustee  in  the  deed  and  inte- 
rested in  his  estate,  and  therefore  cannot  sell  under 
the  deed ;  and  that  the  plaintiffs  do  not  know  what 
number  of  slaves  embraced  in  it  are  still  in  the  pos- 
session of  the  defendant.  They  therefore  ask  for  a 
discovery  of  the  slaves  in  the  possession  of  the  defen- 
dant ;  that  they  may  be  sold  and  the  proceeds  applied 
to  the  payment  of  the  debt ;  that  there  may  be  a  per- 
sonal decree  against  the  defendant  for  any  residue  of 
the  debt,  and  for  general  relief. 

Dudley  Fitzhugh  answered  the  bill.  He  admits  the 
execution  of  the  deed  of  trust,  but  denies  that  the 
whole  or  any  part  of  *the  sums  of  money  mentioned 
therein  was  due  to  Thomas  Fitzhugh  at  his  death. 
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He  states  that  when  the  said  sums  of  money  were  ob- 
tained by  him,  Thomas  Fitzhugh  had  no  intention  of 
exacting  their  payment.  That  the  sum  of  seven  hun- 
dred and  fifty  dollars  was  obtained  on  the  10th  of 
March  1819,  the  sum  of  four  hundred  dollars  on  the 
20th  of  August  1823,  and  no  note  or  memorandum  in 
writing  was  executed,  or  required  to  be  executed,  as  a 
testimonial  of  the  debts ;  and  it  was  not  until  the  22d 
of  September  1823  that  the  defendant,  finding  his  pe- 
cuniary condition  embarrassed,  volunteered,  without 
the  knowledge  of  Thomas  Fitzhugh,  to  execute  and 
put  upon  record  the  said  deed.  He  avers  that  Thomas 
Fitzhugh  never  in  fact  accepted  the  deed,  nor  regarded 
the  same  as  a  valid  security  for  the  repayment  of  the 
sums  of  money  aforesaid.  That  the  deed  embraced  all 
the  slaves  owned  by  the  defendant ;  and  some  time 
after  its  execution  the  pressure  of  the  defendant's  pe- 
cuniary difticulties  compelled  him  to  raise  large  sums  of 
money,  which  he  eff'ected  by  sales  of  certain  of  these 
slaves :  and  he  names  eight  slaves  that  he  had  sold, 
and  the  prices,  amounting  to  three  thousand  two  hun- 
dred and  len  dollars.  All  of  which  sales  were  made, 
as  he  alleges,  with  the  privity  and  knowledge  of 
Thomas  Fitzhugh.  That  the  purchaser  required  that 
Thomas  Fitzhugh  should  be  applied  to  and  advised 
of  the  intended  sales ;  and  on  every  occasion  he  dis- 
claimed any  right  or  interest  in  the  deed  of  trust  or 
the  property  therein  Inentioned.  That  in  this  way 
repeated  sales  of  the  said  property  were  made,  until 
there  only  remained  an  old  man,  an  old  woman  and  a 
small  girl,  whose  aggregate  value  does  not  exceed  four 
hundred  and  fifty  dollars.  That  defendant  verily  be- 
lieves that  when  the  said  sums  of  money  were  ad- 
vanced Thomas  Fitzhugh  had  no  intention  of  exacting 
their  repayment,  but  intended  the  same  as  gifts.  But 
however  this  may  be,  that  after  the  said  sums  of 
money  were   advanced   and    the  deed  of   trust  exe- 
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1864.  cuted,  the  defendant  rendered  to  said  Thomas  Fitz- 
ivrm.  hiigh,  through  a  series  of  years,  valuable  services, 
wtxhoKh^  which  were  regarded  and  accepted  by  him  as  full 
satisfaction  for  said  sums  of  money,  or  .furnished  a 
motive  for  the  donation  thereof;  so  that  in  any  view, 
at  his  death  no  debt  existed  against  the  defendant  on 
account  thereof  That  Thomas  Fitzhugh  was  pos- 
sessed of  a  very  large  estate,  was  unmarried  and  with- 
out children,  was  one  of  a  very  numerous  family,  lived 
to  an  advanced  age,  and  many  of  his  heirs  and  dis- 
tributees were  scattered  in  distant  states  and  person- 
ally unknown  to  him ;  that  his  property  consisted 
chiefly  of  lands  and  slaves,  divided  into  four  distinct 
establishments,  upon  neither  of  which  did  he  employ 
an  overseer.  The  defendant  was  his  nephew,  lived 
within  a  short  distance  of  his  residence,  enjoyed  his 
confidence  and  affection,  and  for  many  years  before 
his  death,  when  he  had  become  incapable  of  active 
exertion,  was  in  the  daily  practice  of  rendering  assis- 
tance in  the  management  of  his  affairs.  Had  an  ac- 
count been  kept  of  these  services,  at  a  moderate  value, 
they  would  have  greatly  exceeded  the  demand  now 
sought  to  be  established  against  the  defendant ;  and  if 
it  shall  become  necessary  for  his  protection,  he  prays 
that  an  account  of  his  said  serviced  may  be  taken,  and 
the  value  thereof  set  off  against  the  demand  of  the 
plaintiff?; 

The  deed  of  trust  referred  to  in  the  bill  and  answer 
bears  date  the  22d  day  of  September  1823,  and  re- 
cites that  the  grantor,  Dudley  Fitzhugh,  is  indebted 
to  Thomas  Fitzhugh  in  the  sum  of  one  thousand  one 
hundred  dollars,  with  interest  on  seven  hundred  and 
fifty  dollars,  a  part  thereof,  from  the  10th  day  of 
August  1819,  and  with  interest  on  four  hundred  dol- 
lars, the  residue  thereof,  from  the  20th  of  August 
1823.  It  provided  for  the  execution  of  the  trust  at 
any  time  after  the  1st  of  January  1824,  if  the  money 
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was  not  paid  by  that  time  :  and  it  was  executed  by 
the  tj^rantor,  the  eebtui  que  trust  and  the  trustee,  and 
was  recorded  upon  their  acknowledgment  in  the 
clerk's  office  of  the  County  court  of  Faut^uier. 

The  defendant  examined  two  witnesses,  both  of 
them  nephews  of  the  testator  of  the  plaintiffs.  One 
of  them,  Thomas  H.  Fitzhugh,  stated  that  he  Jiad  a 
conversation  with  the  testator  some  four  or  five  years 
before  his  death,  in  relation  to  the  deed  of  trust.  The 
witness  had  gone  over  to  Thomas  Fitzhugh's,  at  the 
instance  of  the  defendant,  to  obtain  his  permission  to 
sell  three  of  these  slaves.  When  he  named  the  object 
of  his  visit,  Thomas  Fitzhugh,  contrary  to  witness's 
expectations,  readily  acquiesced,  merely  remarking 
that  he  was  sorry  defendant's  necessities  were  such  as 
to  require  the  course ;  that  in  so  doing  he  was  depriv- 
ing himself  and  wife  of  all  means  of 'support,  when  it 
was  in  his  power  so  well  to  avoid  it  and  keep  his 
negroes.  It  was  true  he  said  Dudley  had  executed 
this  deed,  but  that  he  (Thomas  Fitzhugh)  never 
claimed  or  expected  any  benefit  therefrom.  In  fact, 
in  all  his  conversation  he  throughout  clearly  expressed 
himself  as  having  no  claim  to  the  property  specified 
in  the  deed  of  trust,  And  he  remarked  that  he  had 
permitted  Dudley  to  sell  all  that  were  worth  anything. 
In  answer  to  a  question  whether  in  his  conversations 
with  the  testator  he  seemed  to  regard  the  defendant  as 
his  debtor  for  the  amounts  advanced  to  him,  or  did 
he  treat  the  money  as  a  gift,  he  answered,  that  he 
always  understood  it  as  a  gift.  The  other  witness 
stated  that  in  a  conversation  with  Thomas  Fitzhugh 
he  mentioned  that  the  money  was  given  to  Dudley 
Fitzhugh,  and  he  never  expected  anything  but  his  ser- 
vices as  compensation.  The  last  conversation  passed 
a  short  time  before  his  death,  at  his  own  house. 

It  was  proved  that  Thomas  Fitzhugh  died  at  an  ad- 
vanced age,  probably  over  eighty  years.     He  was  an 
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i»4.       old  bachelor,  lived  entirely  alone,  about  three  miles 
Term.      from   the  residence  of  the  defendant.-    That  he  was 


piuhoKh'B   very  wealthy,  having  four  large  estates ;  and  had  not 


ex'ora 


▼.         kept  an  overseer  for  twenty-five  years.     That  the  de- 

Pltshttgh.  ... 

fendant  was  often  called  upon  by  him  for  his  assis- 
tance in  the  adjustment  of  his  accounts,  and  frequently 
in  regard  to  other  matters  concerning  his  business ;  and 
that  he  was  a  favorite  nephew. 

When  the  cause  came  on  to  be  heard  the  court  di- 
rected an  issue  to  be  made  up  between  the  parties, 
and  tried  by  a  jury  to  be  impanneled  before  the  court, 
on  the  law  side  thereof,  to  ascertain  :  Ist.  Whether 
the  defendant  rendered  any  services  to  the  testator  of 
the  plaintiffs,  at  any  time  between  the  22d  day  of  Sep- 
tember 1823  and  his  death.  2d.  How  much  the  de- 
fendant deserved  to  have  for  such  services,  if  any  were 
rendered. 

Upon  the  trial  of  the  issues  the  jury  found  that  the 
defendant  had  rendered  services  to  the  testator  of  the 
plaintiffs  within  the  time  specified  ;  and  that  he  de- 
served to  have  for  such  services  one  hundred  and  fifty 
dollars  per  annum  from  the  22d  of  September  1823 
nntil  the  death  of  the  testator  in  November  1843, 
with  interest  thereon  from  the  end  of  each  year  re- 
spectively. And  the  court  being  satisfied  with  the 
verdict,  directed  it  to  be  certified  to  the  chancery  side 
of  the  court.  The  plaintiffs  filed  various  exceptions 
to  the  issue  directed,  and  the  proceedings  under  it ; 
but  none  of  them  have  reference  to  the  correctness  of 
the  verdict  upon  the  evidence. 

After  the  verdict  was  certified  to  the  chancery  court,- 
another  witness  was  examined  by  the  defendant,  by 
whom  it  was  proved  that  Thomas  Fitzhugh  recognized 
his  obligations  to  the  defendant  for  services  he  had 
rendered  and  was  rendering  to  him,  equal  and  more 
than  equal  to  the  money  advanced  to  him. 

The  cause  came  on  to  be  finally  heard  in   October 
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1847,  when  the  court  below,  being  of  opinion  that  it 
was  the  understanding  of  the  defendant  and  the  tes- 
tator of  the  plaintiffs  that  the  services  rendered  by 
the  former  to  the  latter  should  be  a  satisfaction  of  the 
sums  advanced  from  time  to  time,  and  mentioned  in 
the  deed  of  trust;  that  those  services  were  continued 
up  to  the  time  of  the  death  of  the  testator ;  and  the 
jury  having  found  that  they  were  more  than  adequate 
to  the  satisfaction  of  the  demand  set  up  by  plaintiffs, 
decreed  that  the  bill  be  dismissed  with  costs.  And  the 
plaintiffs  thereupon  applied  to  this  court  for  an  appeal, 
which  was  allowed. 
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Patton^  for  the  appellants. 
Morsouj  for  the  appellee. 

Allen,  P.  This  case  is  one  of  the  first  impression 
in  this  court,  and  I  have  had  some  difficulty  in  ar- 
riving at  any  conclusion  satisfactory  to  my  own  mind. 
The  difficulty  has  been  somewhat  increased  by  the 
conflicting  pretensions  relied  on  by  the  appellee  to 
defeat  the  claim.  The  allegations  of  the  answer  that 
the  testator  had  no  intention  of  exacting  payment 
when  the  money  was  advanced,  and  that  the  appellee 
without  his  knowledge  executed  the  deed  of  trust  and 
spread  it  upon  record,  are  refuted  by  an  exhibition  of 
the  deed  itself.  From  that,  as  it  appears  in  the  re- 
cord, it  seems  that  the  deed  was  actually  executed  by 
all  the  parties,  including  the  testator,  and  recorded 
upon  their  acknowledgment.  The  debt  must  there- 
fore have  been  considered  as  an  actual  debt  at  that 
time,  and  the  deed  accepted  as  a  security  for  it.  And 
as  to  the  claim  that  the  debt  was  actually  paid  by  the 
services  rendered  to  his  uncle  by  the  nephew :  No 
account  for  them  seems  ever  to  have  been  kept  or 
charge  made  for  them ;  and  although  they  may,  with 
other  considerations,  have  operated  on  the  creditor  in 
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1854.        inducing  him   to  forgive  the  debt,  I  do  not  think  the 

Term.      cvideuce  shows  that  either  party  treated  those  services 

Fitehqirhg   in  the  light  of  business  transactions  entering  into   the 

ex'ors  rt    1 

V.         accounts  ot  the  parties. 

I  think,  however,  in  view  of  all  the  circumstances 
of  this  case,  and  the  relation  in  which  the  parties 
stood  towards  each  other,  enough  appears  to  show 
that  if  the  debt  has  not  been  actually  released,  yet 
that  the  creditor,  in  favor  of  this  debtor,  has  himself 
treated  it  as  released,  or,  in  the  language  of  the  books, 
dead  in  point  of  eflPect.  That  whether  the  uncle  con- 
templated a  gift  or  not  when  the  deed  was  executed, 
or  united  in  the  transaction  not  with  the  intention  of 
exacting  payment  of  the  money  really  advanced,  but 
to  protect  the  property  of  the  nephew  from  other 
claims,  it  is,  I  think,  manifest  that  long  before  his 
death  he  treated  this  debt  as  released  and  forgiven. 
In  tire  case  of  Wekett  <&  ux,  v.  Rahy^  2  Bro.  Par.  Ca. 
386,  the  circumstances  were  not  as  strong.  There  the 
deceased  on  his  death  bed  desired  his  executrix  and 
residuary  legatee  not  to  trouble  his  debtor  for  a  bond 
debt,  saying  that  he  did  not  deliver  up  the  bond,  for 
he  might  want  it  more  than  the  debtor,  but  when  he 
died  the  debtor  should  have  it ;  he  should  not  be  asked 
or  troubled  for  it.  The  debtor  had  been  counsel  for 
the  creditor,  but  a  dispute  had  occurred  between  them 
when  the  bond  was  executed,  and  they  had  not  been 
friendly  thereafter.  Lord  Macclesfield  decreed  that 
the  bond  should  be  surrendered  to  be  canceled  and 
satisfaction  acknowledged  ;  and  his  decree,  upon  appeal 
to  the  house  of  lords,  was  affirmed. 

In  the  recent  case  of  Flower  v.  Martin^  2  Milne  & 
Craig  459,  14  Cond.  Eng.  Ch.  R.  459,  the  case  of 
Wekett  cfe  ux,  v.  Rahy  was  approved  and  followed.  In 
the  last  case  a  father  had  taken  a  bond  from  the  son 
for  advances,  under  circumstances  which  induced  the 
court  to  believe  he  did  not  intend  to  exact   payment, 
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or  to  hold  it  as  a  security  to  be  put  in  force  against 
his  son  for  the  benefit  of  his  estate,  but  rather  as  a 
check  upon  his  future  conduct.  In  these  and  other 
cases  referred  to  in  2  Story's  Eq.  Jur.  §  705  a,  706, 
706  a,  the  debt  was  secured  by  bond  or  note,  and  its 
existence  as  a  valid  claim  was  undisputed.  In  the 
leading  case  of  Wekett  v.  Hahy  it  was  regarded  and 
treated  by  the  creditor  as  a  subsisting  debt,  which  he, 
at  the  time  of  making  the  declarations  on  his  death 
bed,  had  still  a  right  to  enforce ;  but  not  intending 
that  it  should  be  regarded  as  a  debt  due  from  his 
debtor  to  his  estate,  and  to  be  put  in  force  accord- 
ingly, the  court  gave  relief.  In  the  case  before  us 
the  uncle  was  a  bachelor  of  advanced  age,  and  owning 
a  large  estate ;  the  nephew  resided  near  him,  was  a 
favorite  nephew,  and  apparently  poor  and  embarrassed 
with  debt.  When  the  money  was  advanced  no  note 
or  bond  seems  to  have  been  required  or  given,  and  the 
deed  of  trust  contains  no  covenant  to  pay  the  debt. 
More  than  twenty  years  elapsed  between  the  execu- 
tion of  the  trust  deed  and  the  uncle's  death.  During 
all  this  time  no  demand  was  made  for  payment.*  The 
only  evidence  we  have  that  the  deed  was  regarded  as 
a  subsisting  security  by  anybody  arises  out  of  the 
fact  that  the  debtor,  being  desirous  of  selling  some  of 
the  slaves  for  his  own  benefit,  applied  to  the  uncle  for 
his  permission  to  do  so.  It  was  readily  given,  until  the 
security  was  nearly  exhausted,  it  being  shown  by  the 
proof  that  sales  were  made  from  time  to  time,  and  the 
answer  averring  that  nearly  all  the  slaves  were  so  dis- 
posed of,  and  but  three,  not  exceeding  four  hundred 
and  fifty  dollars  in  value,  remained  unsold.  When 
applied  to  for  his  permission,  the  uncle  declared  that 
he  never  claimed  or  expected  any  benefit  from  the 
deed,  and  that  he  had  permitted  his  nephew  to  sell  all 
the  slaves  of  any  value.  The  fact  that  he  did  assent 
to  such  sales  until  the  security  was  nearly  exhausted 
Vol.  XI.— 28 
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A^ni        proves   the   truth  of  his  declaration   that  he  did    not 

^""^  claim  any  benefit  from   the  deed,  the  only  security  or 

FitzhuKh'B  evidence  of   debt  he  held.     In   addition  to   this    the 

ex'ors 

uncle,  on  another  occasion,  is  proved  to  have  observed 
to  another  nephew,  who  was  desirous  of  borrowing 
money  from  him,  that  the  services  of  the  appellee 
were  equal,  and  more  than  equal,  in  value  to  him,  to 
the  money  advanced. 

The  fact  that  services  through  a  long  course  of 
years  were  rendered,  is  placed  beyond  doubt  by  the 
verdict  of  the  jury  upon  the  issues  directed  in  the 
cause.  There  being  no  exception,  spreading  the  facts 
upon  the  record,  we  must  take  it  that  they  jus- 
tified the  finding  of  the  jury.  They  find  that  the 
appellee  rendered  such  services  from  the  date  of  the 
deed  in  September  1823  to  the  death  of  the  uncle  in 
November  1843,  and  estimate  their  value  at  one 
hundred  and  fifty  dollars  j?6r  an7ium  through  the  whole 
period.  Without  regarding  these  services  in  the  light 
of  payments  or  legal  ofl^sets,  the  fact  that  they  were 
rendered,  that  they  were  regarded  by  the  creditor  as 
valuable — equal,  according  to  his  declaration,  to  the 
money  advanced — is  a  circumstance  tending  strongly  to 
confirm  the  conviction  produced  by  all  the  other  cir- 
cumstances, that  the  uncle  regarded  the  debt  released 
and  forgiven  to  his  debtor.  Such  services  furnished 
an  additional  inducement  for  the  uncle  so  to  regard 
the  debt.  It  is  a  circumstance  not  appearing  in  the 
cases  referred  to,  and  makes  this  a  much  stronger  case 
for  relief  than  any  of  them.  Taking  into  considera- 
tion the  relationship  between  the  parties ;  the  fact 
that  the  appellee  was  a  favorite  nephew  ;  the  omission 
of  the  creditor  to  assert  any  claim  under  the  deed  du- 
ring his  life  time,  though  he  lived  twenty  years  after 
its  execution  ;  the  sales  from  time  to  time,  with  his 
know^ledge  and  consent,  for  the  debtor's  benefit,  of 
nearly  all  the  slaves  conveyed  ;  his  declaration  that  he 
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claimed  no  benefit  from  the  deed  ;  his  admissions  that        i8w. 
the  services  of  his  nephew  to  him  were  equal  in  value      Term. 


FUshQgh. 


to  the  money  advanced ;  the  fact  established  by  the  Fitzhugh's 
verdict  of  the  jury,  that  valuable  services  were  ren- 
dered, extending  over  the  whole  period  intervening 
between  the  deed  and  the  death  of  the  creditor,  I  feel 
satisfied,  that  looking  at  this  transaction  as  one  exclu- 
sively between  a  creditor  and  his  debtor,  it  was  the 
intention  of  the  former  to  treat  the  debt  as  forgiven 
and  released  to  th«  debtor.  I  think,  therefore,  it  is  a 
case  in  which  a  court  of  equity  might  properly  stay  its 
hand,  and  refuse  its  assistance  to  the  executors  of  the 
creditor  seeking  its  aid  to  enforce  this  deed  for  the 
benefit  of  their  testator's  estate. 
I  am  for  affirming  the  decree. 

The   other    judges   concurred    in    the    opinion    of 
Allen,  J, 

Decree  affirmed. 
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"Richmond. 


i>*M.  Pakramoke  V,  Taylor. 

April 


Term. 


May  Wth. 

1.  Ill  ooiistraiii^  the   Code,  the  rule  of  coiiHtructioii  is  that  the 

(jld  law  was  not  inteinled  to  be  altered,  unless  sucIj  inten- 
tion plainly  appears. 

2.  What  does  not  constitute  incapacity  in  a  testator. 

3.  Wliat  is  not  an   improper  influence  which  will  invali<late  a 

will. 

4.  The  Code  of  1849,  ch.  122,  ^  4,  p.  51(),  in  relation  to  the  attesta- 

tion of  wills,  does  not  require  that  the  witnesses  shall 
subscribe  their  names  in  the  presence  of  each  other.* 

5.  T  8ubscril)es   his  name  to  his  will  in  the  presence  of  C,  and 

recjuests  C  to  attest  it,  who  does  so.  B  is  then  called  into 
the  room,  and  T  ajjain  acknowledges  the  paper  as  his  will, 
and  requests  B  to  attest  it,  who  does  so,  C  being  present 
when  T  acknowledges  the  paper  to  B,  but  not  subscribing 
it  or  recognizing  his  subscription  at  that  time,  the  whole, 
however,  being  done  within  a  few  minutes.  The  will  was 
duly  attested. 

At  the  October  term  1851  of  the  Circuit  court  of 
Accomack  county  a  paper,  purporting  to  be  the  will 
and  codicil  thereto  of  Thomas  T.  Taylor  deceased, 
was  propounded  for  probat  by  Edward  W.  Taylor,  one 
of  the  nominated  executors  therein  ;  and  its  admission 
to  probat  was  opposed  by  Thomas  H.  Parramore  and 
Sarah  A.,  his  wife;  and  Thomas  H.  Parramore  dying 
during  the  controversy  in  the  Circuit  court,  the  oppo- 
sition to  the  probat  was  continued  by  Sarah  A.  Parra- 
more, who  and  the  propounder  of  the  will  were  the 
only  children  of  Thomas  T.  Taylor.  The  will  bears 
date  the  24th  of  June  1851.  It  was  written  by  James 
S.  Corbin,  and  is  attested  by  him  and  by  Edward  C. 
Bloxom  and  Littleton  Walker.  The  codicil  bears  date 
the  7th  of  September  1851,  and  was  also  written  by 
-Corbin,   and  was  attested  by  him  and  Robert  J.  and 

♦See  the  opinion  of  Judge  Moncure  for  the  statute. 
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William  T.  Silverthorn.     The  proceedings  in  the  cause,       i854. 
and  the  facts  on  which  the  opinion   of  the  court  is      Term. 


founded,  are  stated  by  Judge  Moncure  in  his  opinion   parramore 
The  court  below  admitted  the  will  and  a  part  of  the     T^ior. 
codicil  to  probat ;  and  from  that  sentence  Mrs.  Parra- 
more obtained  an  appeal  to  this  court. 

R,  T.  Daniely  for  the  appellant. 
Patton^  for  the  appellee. 

Moncure,  J.  This  i^  an  appeal  from  a  sentence  of 
the  Circuit  court  of  Accomack,  admitting  to  probat 
two  testamentary  writings  purporting  to  be  the  will 
and  codicil  of  Thomas  T.  Taylor.  They  were  pro- 
pounded by  his  son,  Edward  W.  Taylor,  the  appellee, 
who  is  the  principal  devisee  and  legatee,  and  named 
executor ;  and  were  contested  by  his  daughter,  Sarah 
A.  Parramore,  the  appellant,  and  her  husband,  Thomas 
H.  Parramore,  who  is  since  dead  ;  the  said  son  and 
daughter  being  the  testator's  only  children  and  heirs 
at  law.  They  were  contested  on  the  grounds  of,  first, 
incapacity;  secondly,  undue  influence;  and  thirdly, 
defective  execution. 

The  case  was  first  tried  by  a  jury ;  but  it  was  un- 
able to  agree,  and  was  discharged.  Afterwards  it  was 
agreed  to  submit  the  whole  case,  upon  the  law  and 
the  evidence,  to  the  court,  from  whose  sentence  either 
party  might  appeal; 'and  that,  in  the  event  of  an  ap- 
peal, it  should  be  specially  certified  to  the  Court  of 
appeals  that  the  judge  sitting  on  the  trial  of  the 
issue  heard,  and  was  present  at  the  examination  of,  all 
the  evidence  in  the  cause.  The  court  decided  to  admit 
the  will  and  codicil  to  probat,  with  the  exception  of  a 
part  of  the  codicil  considered  by  the  court  to  have 
been  improperly  inserted  therein.  The  examinations 
of  the  witnesses  and  the  documentary  evidence  were 
certified    as  the  facts  proved   on  the  trial,  and  were 
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I8&*.       ordered  to  be  made  a  part  of  the  record  in  the  cause. 
Twm.      The  whole  case  is  now   before  this  court  for  revision 
parrnmore  ^  the  Sentence  of  the  Circuit  court  thereon. 
Taylor.  I   will  considcr  the  grounds  of  opposition    to    the 

probat  in  the  order  above  stated.     But  it  seems  to  be 
proper,  in  the  first  place,  to  enquire,  whether  the  tes- 
timony of  James  S.  Corbin  is  to  be  regarded  as  credi- 
ble.    He  is  by  far  the  most  important  witness  in  this 
cause ;  and   if  his  testimony  is  to  be  believed,  it  con- 
clusively settles  at  least  two  of  the   three  questions 
arising  in  the  case.     He  was  the  scrivener  who   wrote 
both  the  will  and  the  codicil,  as  well  as  a  prior  will ; 
was  present  at  the  execution  and  acknowledgment  of 
all  of  them,  and  was  a  subscribing  witness  to  all.      It 
was  of  vital  consequenoe  to  the  contestant,  therefore, 
to  overthrow,  if  possible,   the  testimony  of  this   wit- 
ness ;  and  an  attempt  was  accordingly   made  to  do  so, 
or  to  weaken  the  force  of  the  testimony  as  much  as 
possible.     The  means   mainly  used  for    that  purpose 
was  a   very  long   and   close  cross  examination.      No 
witness  was  introduced,  no  question  asked,  to  impeach 
his  general  character  for  veracity  or  otherwise.     The 
only  evidence  offered  tending  in  any  way  to  discredit 
him  was  that  of  Mrs.  Young,  a  cousin  of  Mrs.  Parra- 
more,  and,  it  would  seem,   a  sister  of  her    husband, 
Thomas  H.  Parramore.     She   testified  that   when  the 
witness  Corbin  was  formerly  in  attendance  at  court  to 
prove  the  will  and  codicil,  he  dined  with  her  husband, 
Dr.   Young ;   and  in  a  conversation  between  them  on 
the  subject,   Corbin,   in  answer  to  a  question  of  the 
doctor,  whether  the  testator  had  to  reflect  in  disposing 
of  his  property,  said,  "  No,  he  recited  or  read  it  off  as 
a    school    boy   would   a   lesson ;  he  (Corbin)  said  his 
brain    was  such  that  any  impression   might  be  made 
upon  it."      It  is  remarkable  that  her  husband,  who 
was  also  examined    as  a   witness,  and  in    answer  to 
whose  question   the  alleged   statement  of  Corbin    was 
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made,  did  not  remember  it.     The  recollection  of  Mrs.  um. 

.    ,  April 

Young  as   to  the  other  circumstances  of  the  visit  and  Term. 


conversation  was  very  indistinct.  She  said  she  did  not  parramore 
know  why  the  words  of  Corbin,  before  stated,  made  so  Tayior. 
strong  an  impression  on  her  mind,  unless  it  was  con- 
firming her  in  what  she  thought  before,  that  her  uncle 
was  child-like.  She  admitted  that  Mrs.  Parramore  was 
a  favorite  cousin,  and  that  she  wished  the  will  over- 
thrown, because  she  thought,  if  left  to  himself,  her 
uncle  would  never  have  made  such  a  will.  I  have  no 
idea  that  Mrs.  Young,  in  giving  her  evidence,  said  any- 
thing that  she  did  not  believe  to  be  true.  But  I  think 
she  was  insensibly  influenced  by  feelings  of  partiality, 
and  misunderstood,  or  misconstrued,  or  did  not  rightly 
remember,  the  words  of  Corbin.  The  words,  as  stated 
by  her,  would  have  been  in  direct  conflict  with  his 
sworn  testimony  given  in  court  on  the  same  day,  and 
which  seems  to  be  substantially  the  same  with  his 
subsequent  testimony  in  the  case.  Though  subjected 
to  the  test  of  a  close  cross  examination,  his  testimony 
is  consistent  in  itself,  and  materially  variant  from  none 
of  the  other  testimony  in  the  case.  His  intelligence 
appears  from  his  evidence,  and  his  general  character 
for  veracity  is  strongly  sustained  by  several  witnesses 
who  have  long  known  him,  and  whose  testimony  ap- 
pears to  be  entitled  to  much  w^eight.  He  ought, 
therefore,  to  be  regarded  as  a  truthful  witness  in  the 
decision  of  this  cause.  I  will  now  proceed  to  consider 
the  grounds  of  opposition  to  the  probat.     And 

First,  as  to  the  alleged  incapacity  of  the  testator. 

The  testator  appears  to  have  been  a  man  of  good 
common  sense,  and  to  have  been  prudent  and  careful  in 
the  management  of  his  affairs.  He  was  about  seventy- 
five  years  of  age  when  he  died,  and  for  some  time  pre- 
vious to  his  death  had  been  in  the  habit  of  drinking 
freely,  and  perhaps  many  times  to  excess.  It  is  not  pre- 
tended, however,  that  he  was  incapacitated  by  the  ordi- 
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1864.       nary  effects  of  old  age,  or  drunkenness  ;  or  that  he  was 
Term,      under  the  influence  of  ardent  spirit,  or  any  other  kind 


parramore  of  stiuiulant,  at  the  time  of  the  execution  of  the  will 
Tajior.  or  the  codicil.  The  only  ground  of  the  alleged  in- 
capacity relied  on  is,  that  for  a  few  months  before  his 
death,  and  until  his  death,  he  was  supposed  to  be 
affected  by  a  disease  of  the  brain,  which  produced 
occasional  convulsions  and  partial  paralysis,  and  that 
two  of  these  convulsions  or  fits  actually  occurred 
while  he  was  engaged  in  dictating  the  will  to  the 
scrivener.  The  commencement  of  the  disease  appears 
to  have  been  early  in  June  1851.  The  will  was  exe- 
cuted and  acknowledged  on  the  24rth  of  that  month, 
the  codicil  on  the  7th  of  September  thereafter,  and 
the  testator  died  on  the  29th  of  the  latter  month. 
Dr.  Joynes,  a  witness  apparently  of  great  intelligence, 
skill  and  scientific  information,  attended  him  during 
his  last  illness,  and  gives  a  minute,  account  of  the  dis- 
ease, and  of  the  condition  of  the  patient  during  his 
several  visits;  which  were  on  the  17th  and  19th  of 
June,  on  the  29th  and  31st  of  August,  and  on  the  4th 
of  September  1851.  The  disease  with  which  he  be- 
lieved the  patient  was  affected  was  "  softening  of  some 
part  of  the  left  side  of  the  brain."  And  the  account 
which  he  gives  of  its  nature  and  effects  is  as  follows : 
"  That  disease  is  a  softening,  that  is  to  say,  a  diminu- 
tion of  consistence  of  one  or  more  parts  of  the  brain, 
generally  limited  in  extent,  varying  generally  from  the 
size  of  a  pea  to  that  of  an  orange :  in  a  few  cases 
affecting  the  entire  half  of  the  brain,  rarely,  if  ever,  the 
whole  of  it.  It  makes  its  attack  in  a  variety  of  forms ; 
sometimes  the  symptoms  are  very  much  those  of  or- 
dinary apoplexy,  the  patient  falling  senseless  and 
motionless,  and  dying  in  a  few  hours.  In  some  in- 
stances, after  the  disease  has  commenced  in  this  way, 
the  patient,  after  a  time,  recovers  his  senses,  but  re- 
mains palsied  in  one  or  more  limbs,  with  frequently 
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more  or  less  impairment  of  mind.     In  another  class  of       ism. 

^  April 

cases,  the  disease  begins  with  symptoms  of  inflamma-  Term, 
tion  of  the  brain,  there  being  headache,  fever,  delirium,  parramore^ 
sometimes  partial,  convulsive  movements,  frequently  Tajior. 
wiib  rigid  contraction  of  one  or  more  limbs,  which  is 
generally  followed  by  palsy  of  the  same  limbs.  In 
numerous  cases,  the  approach  of  the  disease  is  more 
gradual,  the  patient,  perhaps,  after  suffering  for  a  time 
with  headache  and  giddiness,  experiences  some  un- 
usual sensation  in  one  or  both  limbs  of  one  side  of  the 
body,  such  as  pain,  tingling,  &c.  After  a  time  the 
power  of  movement  and  the  faculty  of  sensation  in 
those  limbs  become  impaired ;  this  impairment  in- 
creases until  a  total  paralysis  of  those  parts  is  the 
effect :  partial  convulsions  may  or  may  not  precede  or 
alternate  with  this  palsy.  Sometimes  in  the  beginning 
ot*  such  cases  there  is  a  gradual  impairment  of  the 
mental  faculties,  though  in  many  instances  they  re- 
main unaffected  until  the  last  moments  or  hours  of 
life.  It  must  be  understood  that  the  foregoing  is  a 
very  general  account  of  some  of  the  leading  forms  of 
the  disease,  and  that  the  symptoms  themselves,  and 
their  order  of  succession,  vary  a  good  deal  in  different 
cases.  Its  usual  termination  is  in  death  ;  though  the 
interval  between  the  first  attack  and  death  may  vary 
from  a  few  hours  to  several  years." — "  If  the  disease 
be  limited  to  a  small  portion  of  the  brain,  I  believe 
•  that  it  may  continue  for  a  considerable  time  with- 
out destroying  the  testamentary  capacity  of  the  indi- 
vidual." Being  asked  by  the  contestant  in  the  cross 
examination,  "  Do  you  refer  the  disease  of  the  testator 
to  that  class  attended  with  inflammation  and  delirium, 
or  to  that  in  which  there  is  no  inflammation  attending 
the  softening  of  the  brain  ? "  the  doctor  answered,  "  I 
refer  his  case  to  that  in  which  there  is  no  inflamma- 
tion." And  in  answer  to  another  question  of  the  con- 
testant, he  said,  "  I  believe  that  softening  of  the  brain 
Vol.  XI.— 29 
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1S54.       inay,  without  producing  disorder  of  the  intellect,  pro- 
Term,      duce   a    weakening  of  the    will,    an    impairment   of 


rnrraraore  stcadj  purposc,  and   a  liability  to  be    influenced  by 
Tnyior      othcrs.     I   also  believe  it  possible  that  such   disease 
might  produce  a  perversion  of  the  ordinary  aflfections 
and  dispositions." 

In  regard  to  the  condition  of  the  testator  at  the 
several  visits,  the  doctor  says  that  at  his  first  visit, 
which  was  on  the  17th  of  June,  "  the  principal  cir- 
cumstance which  attracted  my  attention  was  the  oc- 
currence of  convulsions,  affecting  the  right  half  of  his 
body,  at  intervals.  These  convulsions  continued  for  a 
minute  or  less  at  each  return,  and  were  followed  by 
partial  palsy  of  the  right  limbs  and  of  the  tongue  ;  and 
this  palsy  gradually  passed  off  in  the  intervals  of  the 
convulsions  ;  so  that  before  the  return  of  the  convul- 
sion he  had  perfect  use  of  all  the  limbs  and  of  the 
tongue.  A  minute  or  two  after  the  cessation  of  the 
fit,  he  would  utter  the  word  '  basket '  two  or  three 
times,  somewhat  indistinctly,  and  then  begin  to  talk, 
at  first  rather  thickly,  and  afterwards  with  sufficient 
distinctness.  In  fact,  after  some  time,  his  speech  was 
entirely  distinct  and  unaffected.  The  left  side  of  his 
body  seemed  to  be  entirely  unaffected  either  by  the 
convulsions  or  by  the  temporary  palsy  which  followed 
them.  He  complained  of  some  feeling  of  fullness 
about  the  head,  but  I  do  not  recollect  that  he  com- 
plained of  pain  " — "  I  cannot  speak  with  precision  as 
to^'the  intervals  between  the  fits  ;  but  I  would  sav,  in 
general  terms,  that  it  was  about  an  hour,  more  or  less, 
while  I  saw  him.  As  to  the  regularity  of  their  return 
and  duration,  I  am  unable  to  speak,  because  he  had 
only  two,  or  at  most  three,  fits  during  my  first  visit. 
The  duration  of  each  fit  in  which  I  saw  him  seemed  to 
be  about  the  same." — "  As  to  the  state  of  his  mind 
during  these  convulsions,  I  know  nothing ;  after  a  con- 
vulsion had  passed  ofl*,  and  the  faculty  of  speech  re- 
turned, his  mind  seemed  clear." 
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In  the  perfect  intervals  of  the  fits  he  communicated       ism. 
with  the  doctor  as  a  sane  and  intelligent  patient.    The      Term. 


doctor  was  with  him,  on  this  visit,  about  three  hours  Parramor© 
and  a  half,  and  does  not  think  there  was  more  than  a  Taylor, 
quarter  of  an  hour  of  the  time  in  which  his  mind  was 
not  apparently  clear.  The  next  visit  was  on  the  night 
of  the  19th  of  June,  just  five  days  before  the  execution 
of  the  will.  "  At  that  time  (says  the  doctor)  the  con- 
vulsions had  ceased ;  the  palsy  had  disappeared,  and 
the  other  symptoms,  which  I  have  previously  men- 
tioned, were  less  marked ;  he  seemed  much  better  in 
all  respects." — "  I  next  saw  him  on  the  night  of  the 
39th  of  August,  about  10  or  11  o'clock  ;  he  was  then 
laboring  under  a  palsy,  complete  or.  nearly  so,  of  the 
parts  which  had  been  affected  at  my  first  visit,  except 
the  tongue,  which  was  only  partially  paralyzed,  leav- 
ing his  articulation,  although  somewhat  thick  and 
difficult,  yet  easily  understood." — "  The  palsy,  during 
the  visit  of  which  I  speak,  was  permanent ;  it  was 
neither  absent  nor  diminished  at  any  time  during  my 
visit,  as  far  as  I  recollect.  His  mind  was  clear.  I 
detected  no  delirium,  incoherence,  or  other  manifest 
disorder  of  the  intellect.  There  was  no  convulsion 
during  this  visit,  which  lasted  until  shortly  after  sun- 
rise next  morning.  I  was  in  the  room  with  Mr.  Taylor 
some  two  or  three  hours  of  this  time."  The  next  visit 
was  on  the  31st  of  August;  "his  physical  symptoms 
were  much  the  same  as  at  the  visit  of  the  29th  of 
August,  nor  do  I  think  the  state  of  his  mind  was  ma- 
terially different." — "  He  had  no  convulsions  at  this 
time." — "  My  next  and  last  visit  was  on  the  4th  of 
September,  about  11  or  12  o'clock  in  the  morning:  it 
continued  probably  two  hours.  At  this  time  the 
tongue  was  much  more  affected  by  the  palsy  than  at 
my  two  preceding  visits.  I  experienced  much  dif- 
ficulty in  conversing  with  him.  I  was  sometimes 
obliged  to  repeat  a  question  two  or  three  times  before 
a  clear  answer  could  be  obtained ;  and  sometimes  it 
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ISM.       required  the  assistance  of  persons  standing  around  the 
Term.      bed  to  enable  me  fully  to  understand  what  he  said. 


parraraore  ^^  Other  rcspccts  I  recollcct  nothing  particular  to  be 
Tayior.  iiotcd  in  reference  to  his  physical  condition  as  differing 
from  what  it  was  at  my  previous  visit.  As  it  respects 
the  state  of  his  mind,  I  am  not  able  to  speak  with  as 
much  confidence  as  at  previous  visits,  because,  owing 
to  the  great  diflSculty  of  speech,  I  conversed  with  him 
but  little,  and  obtained  most  of  the  information  which 
I  desired,  in  regard  to  his  condition  since  my  last  visit, 
from  members  of  the  family.  So  far  as  I  conversed 
with  him,  his  answers  were  rational. '  Another  reason 
why  I  held  but  little  conversation  with  him  was,  that 
he  seemed  but  little  disposed  to  talk.  He  appeared 
low  spirited  and  somewhat  fretful  and  irritable,  and 
disposed  to  find  fault  with  persons  in  the  room  if  every 
attention  was  not  promptly  bestowed ;  he  was  also 
quite  restless,  requiring  to  be  frequently  lifted  up  and 
down."  This  visit  was  three  days  before  the  execu- 
tion of  the  codicil. 

Dr.  West  was  the  family  physician  of  the  testator 
at  the  time  of  his  death  ;  attended  him  during  his  last 
illness ;  thinks  his  mental  condition  was  good  about 
the  period  of  the  date  of  the  will ;  thought  he  con- 
versed as  rationally  as  ever  ;  saw  no  reason  to  doubt 
his  capacity  to  transact  ordinary  business,  and  of  dis- 
posing of  his  property  in  any  way ;  thought  he  was 
capable  of  transacting  his  own  business,  such  as  pay- 
ing and  receiving  debts,  settling  accounts,  and  giving 
and  taking  receipts,  up  to  the  last  time  he  visited  him, 
which  was  about  a  week  before  his  death  ;  and  of 
course  about  a  fortnight  after  the  date  of  the  codicil. 

I  have  stated  thus  fully  the  evidence  of  the  attend- 
ing physicians,  because  it  is  entitled  to  great  and  pe- 
culiar weight  in  determining  the  question  now  under 
consideration.  On  this  subject  see  the  opinion  of  Carr, 
J.,  in  Burton  v.  Scotty  3  Eand.  399,  403. 

James  S.  Corbin,  the  draftsman  of  the  will  and  codi- 
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cil,  had  always  known  the  testator;  was  well  ac-  i854. 
quainted  with  him  for  the  last  thirty  years  of  his  life ;  Term, 
lived  within  three  or  four  miles  of  him  for  the  last  Parramore 
twenty  years,  and  was  intimate  with  him  the  larger  T^yior. 
portion  of  the  time ;  thinks  that  at  the  time  of  mak- 
ing his  will  and  c.odicil  he  was  as  capable  or  compe- 
tent mentally  to  make  a  will  as  at  any  pivevious  time. 
The  facts  stated  by  this  witness  fully  sustain  his  opi- 
nion of  the  capacity  of  the  testator.  He  says :  "  I 
wrote  two  wills  for  the  testator ;  this  in  court  is  the 
second.  At  the  time  I  wrote  the  first  will  he  had  be- 
fore him  his  bonds  and  notes  and  a  copy  of  his  wife's 
will.  After  reading  over  the  copy  of  his  wife's  will 
attentively,  he  remarked  to  me  that  he  had  promised 
bis  wife  to  make  up  his  daughter's  portion  of  land 
equal  to  his  son's ;  but  he  believed  she  had  already  as 
many  acres  as  he  (Edward)  had.  I  replied, '  Yes  ;  but 
her  land,  a  large  portion,  was  not  worth  more  than 
four  or  five  dollars  an  acre,  and  Edward's,  a  portion  of 
it,  worth  from  twenty  to  thirty  dollars  an  acre.'  Here 
he  used  a  slight  exclamation,  what  I  do  not  recollect. 
He  then  proceeded  to  add  up  the  amount  of  his  bonds 
and  notes ;  after  doing  this,  he  said,  with  a  long  sigh, 
or  breath,  or  something  of  the  kind,  '  I  will  make  a 
will  to  please  them,  but  I  expect  there  will  be  a 
squabble  over  it.'  This  was  the  time  of  making  the 
first  will.  Some  ten  or  twelve  days  after  this  I  was 
again  sent  for  to  go  down  to  his  house,  and  he  told 
me  he  wished  to  make  some  alterations  in  his  will.  I 
asked  him  if  it  would  not  be  better  to  destroy  the  first 
will  and  make  a  new  one.  He  answered  that  he 
thought  it  would.  He  then  directed  me  to  destroy 
the  old  will,  which  I  did,  and  he  took  his  seat  at  the 
table  and  dictated  the  will  now  in  court,  which  I 
wrote  for  him.  During  the  time  I  was  writing  the 
will,  and  just  before,  he  had  an  attack  of  paralysis  or 
palsy,  or  whatever  you  may  call  it.     He  said  he  was 
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1H54.       like  some  old   man,  whose  name  he  mentioned,  who 
Term.      made  a  will  and  gave  all  his  property  to  himself,  and 


parramore  Baid  he  thought  too  miich  of  his  property  to  give  it  to 
Tajior.  any  person  while  living.  He  had,  I  think,  while  wri- 
ting the  last  will,  two  short  attacks  of  paralysis,  })ut 
appeared  to  me  perfectly  rational  as  soon  as  he  could 
speak,  and  would  commence  dictating  as  soon  as  he 
could  speak,  with  as  much  composure  as  he  did  before 
he  was  struck." 

The  witness  was  engaged  two  hours  or  more  in  pre- 
paring the  will,  and,  after  finishing  it,  read  it  carefully 
and  slowly  to  the  testator,  who  said,  "  Well,  that  will 
do,"  or  words  to  that  amount.  It  was  then  signed  by 
the  testator,  and  attested  by  two  witnesses ;  after 
which  the  testator  handed  it  to  his  son  Edward,  and 
told  him  to  put  it  away.  At  some  time  between  the 
writing  of  the  will  and  the  codicil,  Edward  W.  Taylor 
told  the  witness  he  had  shown  the  will  to  Mr.  Fisher, 
a  lawyer,  who  thought  it  was  not  explicit  enough  in 
regard  to  the  bonds  and  notes,  and  said  that  his  father 
wished  to  make  a  codicil  to  explain  the  nature  of  those 
gifts.  Witness  replied,  that  he  would  write  it,  if  the 
testator  requested  it.  Afterwards,  the  witness  having 
been  sent  for  by  Edward  W.  Taylor,  went  to  the  house 
of  the  testator  for  the  purpose  of  writing  the  codicil. 
After  he  had  been  there  some  short  time,  EdWard  W. 
Taylor  said,  "  Father,  Captain  Corbin  is  here,  and  if 
you  wish  to  make  a  codicil  to  your  will,  he  will  write 
it  tor  you."  The  testator  replied,  *'  Let  it  alone  till 
morning."  '^  Some  time  after  this,  (says  the  witness,) 
when  all  or  nearly  all  the  other  persons  who  were  ])re- 
sent  had  retired  to  bed,  I  suppose,  and  when  there 
were  no  persons  })resent  except  the  testator  and  my- 
self, and  perhaps  Mr.  Kobert  J.  Silverthorn,  (one  of 
the  witnesses  to  the  codicil,)  the  testator  said  to  me, 
'  Edward  wants  me  to  make  him  executor  alone,  and  to 
explain  about  the  proj)erty  given   to  him.'     I  replied, 
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'  Well ' ;  and  he  went  on  to  say,  '  I  intended  to  give  him        isw 
all  the  balance  of  my  property  which  I  had  not  given       Term'. 


away  before.'     I  said  to  him,  '  Did  you  intend  to  give  Parramore 
him  all  the  negroes  or  not  ? '  And  he  said,  '  Yes,  every-     Tnjior. 
thing  except  what  I  had  given  away  before.'     1  may 
have  mentioned  to  him  the  bonds  and  notes,  but  do 
not  recollect  every  particular  word  or  words  that  were 
passed  between  us  that  evening." 

The  witness  Corbin  and  Robert  J.  Silverthorn  staid 
there  that  night.  Next  morning  Edward  W.  Taylor 
came  into  the  bed  room  of  the  witness,  and  said  that 
his  father  then  wished  him  to  go  down  and  write  the 
codicil  to  his  will.  The  testator  was  lying  in  bed,  and 
witness  wrote  the  codicil  at  a  window  not  more  than 
eight  or  ten  feet  from  the  bed.  Testator  did  not  re- 
dictate  to  witness  w^hat  he  said  the  over  night,  except 
in  one  general  expression,  which  was,  *'  Write  what  I 
told  you  last  night."  Witness  wrote  the  codicil  ac- 
cording to  what  he  understood  from  testator  the  night 
before,  except  the  following  clause :  *'  He  also  states 
that  the  loan  of  a  plantation  to  his  daughter,  Mrs. 
Sarah  A.  Parramore,  was  intended  as  a  consideration  for 
her  thirds  in  a  plantation  called  Poplar  Grove,  now 
owned  and  occupied  by  David  Taylor,  which  interest 
the  said  Sarah  A.  Parramore  and  Thomas  H.  Parramore 
are  to  convey  to  David  Taylor,  and,  in  case  of  failure, 
to  forfeit  an  interest  in  this  will  to  that  amount."  In 
regard  to  this,  the  witness  says  the  testator  ''  did  not 
dictate  it  to  me.  I  think  I  received  it  from  Mr.  Ed- 
ward W.  Taylor,  w^ho  was  standing  at  his  bed-side,  and 
to  whom  I  supposed  at  that  time  the  testator  had 
communicated  it;  but  when  I  read  the  codicil  to  the 
testator,  he  objected  to  that  clause,  and  said  it  ought 
not  to  have  been  put  there;  that  he  (Major  Taylor) 
would  send  for  Mr.  and  Mrs.  Parramore,  and  have  that 
matter  settled.  I  oflFered  readily  to  strike  out  the 
clause  from  the  codicil,  and  left  the  bed-side  where  he 
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iv-.  M  Hs,  where  I  had  l>een  standing  reading,   and   wklkt:-: 

A;  -.:  *^ 

T^r-  t«wHnl>  the  window  with  the  intention  of  striking  r: 


P&rra:  v»rv 


*  It,  but  roinarkeil  that  if  they  did  convey  that  c]aci-t 
Ta^Kv  V  on  Id  Km 'f  no  force.  He  (Major  Taylor)  replie«J."Lrt 
it  h!oik-  until  they  come/  Conseqnently,  I  did  n  •' 
^*^ike  it  4>nt/'  When  witness  was  writinsr  the  codi-i! 
Kt*  and  testator  could  distinctly  hear  each  other  in  i 
coninion  tone  of  voice.  Does  not  know  where  Ei- 
vard  was  durini;  the  larger  portion  of  the  tiute: 
tliinks  he  had  l>een  ont  of  the  room  a  part  of  tte 
time.  When  he  spoke- to  witness  about  the  clause  in 
relation  to  Mrs.  Parramore,  he  was  much  nearer  tbe 
te<tatt>r  than  witness  was,  and  much  nearer  to  testatr.r 
than  to  witness.  His  position  then,  as  witness  thinks 
was  casual  or  accidental.  Witness  did  not  hear  tes- 
tator dictate  the  clause  in  question  to  Edward,  and 
does  not  suppose  tliat  he  dictated  it  at  that  time,  at  ali 
events.  Edward  said  to  witness,  "  Father  wants  yoc 
to  ]>ut  in  a  clause  to  compel  sister  to  convey  her  third? 
in  Poplar  Grove."  The  peculiar  phraseology  of  the 
codicil  in  this  respect  was  that  of  the  witness.  Has 
no  doubt  that  Edward  was  distinctly  heard  by  the 
testator,  who  made  no  objection  at  the  moment,  or 
before  the  clause  was  written.  The  codicil  was  read 
over  to  the  testator  after  it  was  written,  witness  thinks 
twice ;  once  before  the  objection  was  made,  and  once 
afterwards.  And  it  was  then  executed  by  the  testator, 
and  attested  by  two  of  the  witnesses.  Mr.  and  Mrs. 
Parramore  were  then  sent  for.  They  came  over  verv 
soon  after;  and  witness  says,  "I  think  three  deeds 
wore  shown  or  handed  to  them  by  Mr.  Edward  Tay- 
lor. One  of  the  deeds,  I  think,  was  written  by  Mr. 
Fisher  (I  mean  the  counsel).  I  think  this  deed  was 
intended  to  be  given  from  Thomas  T.  Taylor-to  David 
C.  Taylor.  The  other  two  were  for  the  conveyance  of 
Mrs.  Parramore's  thirds  in  the  plantation  called  Poplar 
Orove.     Tlie  one,  I  think,  was  written  by  Mr.  Edward 
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W.  Taylor,  and  the  other,  I  think,  looked   very  much       i864. 
like  the  handwriting  of  Thomas  H.  Parramore.     They      Term. 


(Mr;  Parramore  and  wife)  did  not  convey,  telling  Parramore 
Thomas  T.  Taylor  that  he  was  too  sick  to  attend  to  Tajior. 
business.  He  replied  with  warmth,  looking  at  Mr. 
Parramore  rather  sternly,  '  What  do  you  mean  ? '  Mr. 
Parramore  replied  that  he  only  meant  to  say  that  he 
(Major  Taylor)  was  too  sick  to  attend  to  business. 
And  I  was  not  called  on  afterwards  to  strike  out  the 
clause."  The  deeds  were  handed  to  Mr.  and  Mrs. 
Parramore  in  testator's  presence,  and  witners  thinks, 
at  bis  request ;  and  testator  said  to  them,  "  I  wish  you 
to  fix  this  business."  The  testator  had  no  convulsion 
when  the  codicil  was  written.  One  side  of  him,  wit- 
ness says,  was  completely  paralyzed,  and  it  was  with 
much  difficulty  he  could  articulate  his  words.  There 
were  many* words  that  he  would  attempt  to  articulate, 
and  the  persons  present  were  compelled  to  pronounce 
them  for  him.  He  could  articulate  many  words  almost 
distinctly,  and  most  of  the  words  sufficiently  to  be  un- 
derstood by  any  person  of  common  understanding. 

The  foregoing  seems  to  be  substantially  the  testi- 
mony of  this  important  witness,  so  far  at  least  as  it 
affects  the  question  of  capacity.  His  examination  was 
very  riiuch  protracted,  and  he  was  made  to  repeat  the 
same  thing  several  times.  I  have  endeavored  to  give 
his  statement  of  the  material  facts,  in  their  proper 
sequence.  I  think  they  fully  sustain  his  opinion  of  the 
capacity  of  the  testator,  both  at  the  time  of  making 
his  will  and  his  codicil.  That  opinion  is  also  sustained 
by  the  evidence  of  the  other  attesting  witnesses,  and 
a  great  deal  of  other  evidence  in  the  case,  which  it  is 
unnecessary  to  detail.  No  witness,  I  believe,  expresses 
the  opinion  that  the  testator's  mind  was  at  any  time 
unsound,  except  on  the  day  of  his  death.  No  fact  is 
proved  from  which  unsoundness  of  mind  at  any  prior 
time  can  be  fairly  inferred.     The  disease  of  which  he 
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\s:a.  died,  while  it  paralyzed  one-half  of  his  body  and  im- 
ivnn.  paired  his  speech,  seems  to  have  had  little  or  no  effect 
parramore  upon  his  mind.  I  am  of  opinion,  therefore,  that  he 
Ta.vior.     had  sufficient  capacity  to  make  the  will  and  codicil. 

Secondly.  As  to  the  alleged  undue  influence  exer- 
cised upon  him  by  his  son,  Edward  W.  Taylor. 

The  only  material  evidence  on  this  subject,  I  be- 
lieve, is  to  be  found  in  the  testimony  of  the  witness 
Corbin,  before  stated,  and  in  the  fact  that  at  the  time 
of  the  testator's  death,  and  for  several  years  before, 
Edward  W.  Taylor  and  his  wife  and  child  or  children 
lived  with  him,  and  seemed  to  have  constituted  his 
family.  Mr.  Corbin  was  a  connection  and  near  neigh- 
bor of  the  testator,  and  very  intimate  with  him  ;  and 
doubtless  had  as  good  an  opportunity  as  any  other 
person  of  knowing  whether  such  undue  influence  ex- 
isted or  not.  He  says,  "  I  know  of  nothing  of  the 
kind,  of  my  own  personal  knowledge.  I  have  never 
seen  anything  of  the  kind,  and  have  no  reason  to  be- 
lieve there  was,  from  any  circumstance  or  occurrence 
coming  under  my  own  immediate  knowledge  or  obser- 
vation." Being  asked,  "  Was  there  not  a  very  long, 
strong  and  uninterrupted  relation  of  affection  between 
the  testator  and  his  only  son,  Edward  W.  Taylor  ?"  he 
answered,  *'  I  verily  believe  there  was."  And'  being 
further  asked,/' Did  not  that  son  fear  and  reverence 
that  father,  and  did  he  not  always  obey  him  to  the 
day  of  his  death  ?  "  he  answered,  "  I  believe  he  did." 
ilrs.  Young,  a  sister,  it  appears,  of  Mr.  Parramore,  and 
niece  of  the  testator,  had  also  no  doubt  a  good  oppor- 
tunity of  knowing  whether  such  influence  existed  or 
not.  When  asked,  in  cross  examination,  "  Do  you 
know  of  any  fact  of  undue  or  improper  influence, 
either  by  fraud  or  force,  which  caused  Thomas  T.  Tay- 
lor to  make  this  will  ?  "  she  answered,  "  No,  sir ;  I  do 
not."  In  regard  to  the  will,  there  is  nothing  in  the 
record  from  which  it  can   be  inferred  that  he  had  anv 
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agency  in  causing  the  testator  to  make  it  or  to  adopt  i854. 

.  ,    ,  April 

any   oi  its   provisions.     The    testator   seemed   to   be  Term. 


anxious  to  make  his  will,  and  twice  requested  that  parramore 
Mr.  Corbin  should  be  sent  for.  It  does  not  appear  xayior. 
that  Edward  W.  Taylor  knew  what  would  be  the  con- 
tents of  the  will  until  after  it  was  written,  but  rather 
the  contrary,  as  he  expressed  something  like  surprise 
at  some  of  its  provisions.  By  the  will  the  testator 
lends  the  land  to  his  son  for  life,  and  gives  it  to  his 
heirs  at  his  death.  He  remarked  to  the  draftsman  of 
the  will  that  Edward  was  not  to  be  trusted  with  a 
large  estate;  that  he  would  lend  it  to  him,  and  then 
give  it  to  his  children.  Edward  was  not  present  when 
the  will  was  written,  he  and  the  witness  Bloxom  hav- 
ing been  sent  out  of  the  room  by  the  testator.  It 
does  not  appear  that  there  was  a  great  deal  of  differ- 
ence between  the  two  wills  which  Corbin  prepared  ; 
nor  which,  upon  the  whole,  was  more  favorable  to 
Edward,  though  it  seems  probable  the  first  was. 

In  regard  to  the  course  of  Edward  in  showing  the 
will  to  counsel,  Corbin,  when  first  requested  by  the 
testator  to  write  his  will,  had  said  :  "  You  have  a  large 
estate;  why  do  you  not  send  for  a  lawyer,  and  have 
your  will  written  in  proper  form?"  To  which  the 
testator  replied,  "  You  can  write  one  now,  and  if  I 
get  better,  I  can  do  so."  There  can  be  no  doubt  of 
the  intention  of  the  testator  to  include  his  negroes  and 
the  balance  of  his  bonds  and  notes,  after  paying  his 
debts  and  legacies,  in  the  residue  of  his  property  given 
by  his  will  to  Edward.  Corbin  says,  that  after  he  had 
written  all  but  the  last  clause  of  the  will,  the  testator 
remarked,  "  Give  all  the  residue  to  Edward."  Corbin 
enquired,  "Do  you  intend  to  give  your  son  Edward 
all  your  negroes  ?  "  He  replied,  "  Yes,  they  are  worth 
nothing  ;  give  them  to  Edward."  Corbin  then  wrote 
the  last  clause ;  and  read  the  will  slowly  to  the  tes- 
tator, who  expressed  his  satisfaction  with  and  executed 
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1854.       it.     The  words  of  the  clause  would  no  doubt  be  con- 
Term,      strued  according  to  the  intention  of  the  testator.    The 


parramore  reslduc  is  described  as'"  consisting  of  negroes,  house- 
Tayior  hold  fumiturc,  and  stock  of  horses,  cattle,  sheep,  &c." 
The  balance  of  the  bonds  and  notes  was  probably  not 
paiticularly  mentioned,  because  it  was  supposed  the 
amount  would  be  small,  after  paying  debts  and  lega- 
cies. The  will  was  placed  by  the  testator  in  the 
custody  of  Edward ;  and  it  is  not  improbable  that  it 
was  shown  by  the  latter  to  a  lawyer  at  the  former's 
request,  in  pursuance  of  the  suggestion  of  Corbin  and 
the  purpose  indicated  to  him  by  the  testator,  as  before 
stated.  But  even  if  shown  to  a  lawyer  by  Edward  of 
his  own  accord,  I  see  nothing  in  the  fact  from  which 
fraud  can  be  inferred,  or  which  can  be  of  much,  if  any, 
importance  as  a  link  in  the  chain  of  circumstances 
relied  on  to  prove  the  fraud.  The  contents  of  the  will 
were  not  intended  by  the  testator  to  be  concealed  from 
Edward.  It  was  handed  to  him  open  or  unsealed. 
He  knew  his  father's  intention,  but  did  not  know  that 
it  was  so  clearly  expressed  in  the  will  as  to  be  free 
from  doubt.  He  may,  therefore,  of  his  own  accord, 
have  shown  it  to  a  lawyer;  and  when  advised  that 
the  residuary  clause  was  not  sufficiently  explicit,  he 
naturally  desired  that  it  should  be  explained  by  a 
codicil,  so  that  there  might  be  no  room  for  future  con- 
troversy. The  codicil,  then,  gave  him  nothing  that 
was  not  given,  or  intended  to  be  given,  him  by  the 
will.  Its  main  object  was  to  remove  all  room  for 
doubt  in  regard  to  the  meaning  of  the  will.  It  nomi- 
nates Edward  sole  executor,  the  will  having  made 
him  coexecutor  with  W.  Parramore.  That  matter  was 
first  mentioned  to  Corbin  by  the  testator,  who  said, 
^*  Edward  wants  me  to  make  him  executor  alone,  and 
to  explain  about  the  property  given  to  him."  Having 
given  Edward  the  largest  portion  of  his  estate,  made 
him   residuary   legatee,  and  directed  him  to  pay  hi* 
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debts,  it  seemed  to  be  fit  that  Edward  should  be  sole       1354. 
executor,  and  he  naturally  desired  to  be  so.     The  cir-      Term. 


cumstance  in  the  case  which  most  materially  affects  parramore 
the  propriety  of  the  conduct  of  Edward  W.  Taylor  in  Tayior. 
regard  to  the  will  and  codicil,  is  his  connection  with 
the  insertion  in  the  codicil  of  the  clause  in  relation  to 
Poplar  Grove.  It  seems  there  had  been  an  agreement 
between  the  testator  and  Parramore  and  wife,  that  the 
latter  would  release  to  the  former  Mrs.  Parramore's 
dower  interest  in  Poplar  Grove,  containing  three  hun- 
dred acres,  in  consideration  that  the  former  would 
convey  to  the  latter  another  tract  of  three  hundred 
acres  Accordingly,  the  testator  had  conveyed  the 
former  tract  to  David  C.  Taylor,  and  the  latter  to 
Parramore  and  wife,  whom  he  desired  to  release  her 
interest  in  the  former  to  him ;  and  a  deed  was  pre- 
pared to  be  executed  by  them,  which,  with  the  other 
two  convey  an  ces,iWere  the  deeds  before  mentioned  as 
having  been  handed  to  them  on  the  day  of  the  execu- 
tion of  the  codicil.  The  testator  and  his  son  were 
both  interested  and  anxious  to  have  the  deed  executed 
by  Parramore  and  wife ;  who,  for  some  cause  not  dis- 
closed by  the  record,  were  unwilling,  or  had  failed,  to 
execute  the  deed.  It  is  probable  they  had  had  some 
conversation  on  the  subject  of  putting  something  in 
the  codicil  to  compel  Parramore  and  wife  to  make  the 
deed.  The  testator  must  have  heard  his  son,  standing 
by  his  bed-side,  say  to  Corbin,  who  was  drawing  the 
codicil,  "  Father  wants  you  to  put  in  a  clause  to  com- 
pel sister  to  convey  her  thirds  in  Poplar  Grove,"  and 
by  his  silence  he  assented  to  what  was  said.  It  is  true 
that  when  the  codicil  was  read  to  him  he  objected  to 
that  clause,  and  said  it  ought  not  to  have  been  put 
there,  and  that  he  would  send  for  Mr.  and  Mrs.  Parra- 
more, and  have  that  matter  settled.  The  ground  of 
his  objection  does  not  appear.  It  may  have  been  the 
phraseology  of   the    clause,  which    was    that  of   the 
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i«*.->4        draftgiiian.     He  determined,  however,  after  the  effec-t 
Term.      of  it  had  becD  explained  by  Corbin,  to  let  it  remain  as 


Parramore    part   of   hiS-Codicil. 

Tayior.  The  tract  of  land  loaned  to  Mrs.  Parramore  for  life 

by  the  will  seems  to  be  the  same  land  conveyed  to 
her  and  her  husband  for  life,  in  consideration  of  her 
interest  in  Poplar  Grove.  In  both  the  \iill  and  deed 
tiie  land  is  described  as  occupied  by  Thomas  Only. 
When  the  testator  made  his  will  he  told  Corbin  that 
he  loaned  this  land  to  Mrs.  Parramore,  in  consideration 
f>f  her  thirds  in  Poplar  Grove.  When  Corbin  wrote 
the  clause  in  the  codicil,  he  wrote  nothing  more  than 
what  the  testator  had  previously  informed  him  was 
his  actual  intention,  and  what  he  had,  under  all  the 
circumstances,  every  reason  to  believe  the  testator 
then  wished  to  be  embodied  in  his  codicil.  The  tes- 
tator would  have  preferred  having  the  matter  in  regard 
to  the  release  settled  in  his  life  time ;  but,  failing  in 
that,  seems  to  have  been  willing  to  settle  it  by  his 
will.  I  cannot,  therefore,  see  in  this  circumstance, 
taken  by  itself,  or  in  connection  with  all  the  other  cir- 
cumstances, sufficient  ground  for  condemning  the  will 
and  codicil,  or  either,  as  having  been  obtained  by  fraud 
or  undue  influence.  The  testator  certainly  made  by 
his  will  a  very  unequal  distribution  of  his  property 
between  his  two  children,  and  the  record  does  not  dis- 
close any  better  reason  for  his  having  done  so  than 
that  it  was  his  will ;  which  is  an  all-sufficient  reason 
with  courts  of  justice,  however  they  may  admire  the 
rule  of  equality.  The  violation  of  that  rule,  without 
apparent  good  cause,  may  put  them  on  the  alert,  and 
cause  them  to  scrutinize  the  testamentary  act  with 
greater  care.  But  being  satisfied  that  it  is  the  act  of 
a  competent  testator,  free  from  the  undue  influence  of 
another,  they  are  bound  to  give  it  full  eflfect.  Judge 
Carr  has  made  some  appropriate  observations  on  this 
subject  in  Boyd  v.  CooVs  cx^or^  etc.,  3  Leigh  32,  50,  51, 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA.  239 

which  I  will  not  repeat.  It  is  not  uncommon  for  i854. 
fathers  to  prefer  their  sons  to  their  daughters,  espe-  Term. 
cially  when  they  come  to  make  their  wills.  The  tes-  parramore 
tator  manifested  such  a  preference  otherwise  than  in  Tayior. 
making  his  will.  He  seems  to  have  supposed,  too,  that 
in  giving  property  to  his  daughter  he  was  giving  it  to 
her  husband.  Another  circumstance  which  may  have 
operated  upon  him  was  that  he  had  been  the  guardian 
of  her  husband,  who  had  sued  him  for  a  settlement  of 
his  guardianship  account ;  though  this  circumstance 
does  not  appear  to  have  produced  any  ill  feeling  1)e- 
tween  them,  or,  if  it  did,  the  wound  appears  to  have 
been  healed  before  his  death.  But  it  is  needless  fur- 
ther to  enquire  about  his  motive  for  the  preference. 
The  nature  of  the  disease  under  which  the  testator 
labored  at  the  time  of  the  testamentary  act  is  another 
circumstance  which  requires  of  the  court  of  probat  the 
greatest  possible  care  in  determining  whether  or  not 
the  act  was  the  offspring  of  a  sound  mind,  free  from 
the  undue  influence  of  others.  I  have  endeavored  to 
give  due  weight  to  all  these  circumstances  in  coming 
to  my  conclusions  on  the  subject ;  and  I  am  of  opinion, 
not  only  that  the  testator's  mind  was  sound  when  the 
act  was  done,  as  I  have  already  said,  but  that  it  does 
not  appear  that  any  undue  influence  was  exercised 
upon  him  by  his  son  to  induce  him  to  execute  the  act, 
or  any  part  of  it.  "  The  influence  to  vitiate  an  act 
(says  a  writer  of  high  reputation)  must  amount  to 
force  and  coercion,  destroying  free  agency;  it  must  not 
be  the  influence  of  affection  and  attachment;  it  must 
not  be  the  mere  desire  of  gratifying  the  wishes  of 
another,  for  that  would  be  a  very  strong  ground  in 
support  of  a  testamentary  act.  Further,  there  must  be 
proof  that  the  act  was  obtained  by  this  coercion  ;  by 
importunity  which  could  not  be  resisted  ;  that  it  was 
done  merely  lor  the  sake  of  peace ;  so  that  the  motive 
was  tantamount  to  force  and  fear."  1  Williams  on 
Ex'ors,  p.  39 ;  1  Jarm.  on  Wills,  p.  29,  note  1. 
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18&I.  The  opinion  I  have  expressed  on  the  two  questions 

Term-  I  have  been  considering  is  greatly  strengthened  by  the 
parramore  f^ct  that  it  accords  with  that  of  the  Circuit  court ;  ex- 
Ta.vior.  ccpt  SO  far  as  relates  to  a  portion  of  the  codicil,  to 
which  I  will  again  advert.  The  weight  to  which  the 
opinion  of  the  court,  which  saw  and  heard  the  witnesses, 
is  entitled  in  such  cases,  is  shown  by  the  cases  of  Dud- 
leys V.  Dudleys^  3  Leigh  436  ;  Jesse  v.  Parker^  6  Gratt 
57  ;  Nock  v.  NocVs  ex'ors^  10  Gratt.  106,  111. 

Thirdly.  As  to  the  ground  of  defective  execution. 

And  1st,  as  to  the  will.     Corbin  was  sent  for  in  the 
night,  and   requested  by 'the  testator  to  write  his  will. 
It  was  probably  written  between  eleven   or    twelve, 
and  one  or  two  o'clock  that  night ;  the  draftsman  be- 
ing engaged  about  two  hours  in  writing  it.     The  table 
and  writing  materials  were  brought  by  the  direction  of 
the  testator,  who  then  requested  his  son  and   Bloxom 
(one  of  the  attesting  witnesses)  to  step  out  of  the  room 
a  little  while.     They  accordingly  went  out,  and  the 
door  was  shut.     The  will  was  then  written  by  Corbin, 
read  to  and  approved  by  the  testator,  who  signed  it  in 
Corbin's  presence,  and   requested  him  to  witness  it; 
which  he  accordingly  did,  by  subscribing  it  in  the  pre- 
sence of  the  testator.     Corbin  says  :  "  After  witnessing 
the  will  myself,  he  (the  testator)  said,   '  Call   in   Mr. 
Bloxom  and  get  him  to  witness  it  too,'  or  words  to  this 
amount.     I  left  the  will  on   the  table,  and  opened  the 
door  of  the  room  with  the  intention  of  going  after  Mr. 
Bloxom  myself;   but  I  think  I  saw  some  of  the  family 
in  the  passage,  and  requested  them  to  call  Mr.  Bloxom 
in.     Immediately  afterwards  Mr.   Bloxom  came  into 
the  room,  and  the  testator  said  to  Mr.  Bloxom,  as  I 
now  think,  either  *  here,  or  there  is  my  will,'  I  want 
you  to  witness  it ' ;  and  he  (Mr.  Bloxom)  did  witness  it 
in  my  presence.     Mr.  Bloxom,  soon  after  this,  either 
ordered   or  requested  Mr.  Taylor  to  order  his  horse 
and  carriage,  and  he  and  his  wife  left  for  home.     Major 
Taylor  then  handed  the  will  to  his  son,  Edward  W. 
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Taylor,  and  directed  him  to  put  it  away.     I  had  before       irm. 
this  folded  up  the  will  and  handed   it  to  the  testator.       Term. 


Mr.  Edward  Taylor  took  the  will,  and,  as  I  now  think,  Parramore 
put  it  in  the  drawer  of  the  bureau  or  chest  of  drawers  Tayior. 
in  the  room  in  which  the  testator  was  then  lying. 
Next  day  morning  Mr.  Littleton  Walker  came  over  to 
Thomas  T.  Taylor's  house,  and  I  think  that  he  and 
Edward  Taylor  and  myself  went  from  the  porch  to 
the  room  of  the  testator  together.  Mr.  Edward  Taylor 
got  out  the  will ;  Major  Taylor  acknowledged  it,  and 
requested  Mr.  Walker  to  witness  it.  Mr.  Walker 
turned  to  me  and  said  he  could  not  write  his  name, 
and  requested  me  to  write  it  for  him.  This  I  did,  and 
he  made  his  mark.  This  occurred  about  7  o'clock  in 
the  morning."  The  testimony  of  Bloxom  and  Walker 
substantially  agrees  with  that  of  Corbin  in  regard  to 
their  respective  attestations.  The  will  was  subscribed 
by  each  of  them  in  the  presence  of  the  testator.  Cor- 
bin was  present  when  the  will  was  acknowledged  to, 
and  subscribed  by  Bloxom  and  Walker  respectively ; 
but  neither  of  them  was  present  when  it  was  sub- 
scribed by  Corbin,  who  did  not  subscribe  it  after  either 
of  the  subsequent  acknowledgments.  Thus  the  will 
was  twice  acknowledged  before  two  witnesses  present 
at  the  same  time,  and  these  witnesses  subscribed  it  in 
the  presence  of  the  testator.  But  one  of  the  two  wit- 
nesses subscribed  prior  in  time  to  either  of  the  two 
acknowledgments,  and  did  not  actually  subscribe  it  in 
the  presence  of  the  other.  On  these  two  grounds  it  is 
contended  that  the  execution  is  defective,  and  that 
under  the  new  statute  of  wills.  Code,  p.  516,  §  4, 
which  governs  this  case,  the  will  must  be  subscribed 
by  at  least  two  competent  witnesses  after  it  has  been 
signed  or  subscribed  in  their  joint  presence;  and  must 
be  subscribed  by  them  not  only  in  the  presence  of  the 
testator,  but  in  the  presence  of  each  other. 

The  words  of  the  section   are,  "  No   will  shall  be 

Vol.  XI.— 31 
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1854.        valid  unless  it  be  in  writing  and  signed  by  the  testator, 
Term.      qf  bj  somc  othor  person  in  his   presence  and  by  his 


parramore  direction,  in  such  manner  as  to  make  it  manifest  that 
Taylor  the  samc  is  intended  as  a  signature ;  and  moreover, 
unless  it  be  wholly  written  by  the  testatoi-,  the  signa- 
ture shall  be  made  or  the  will  acknowledged  by  him 
in  the  presence  of  at  least  two  competent  witnesses 
present  at  the  same  time  ;  and  such  witnesses  shall 
subscribe  the  will  in  the  presence  of  the  testator,  but 
no  form  of  attestation  shall  be  necessary." 

It  is  contended  by  the  counsel  for  the  appellant  that 
this  part  of  the  statute  is  almost  a  literal  transcript  of 
the  statute,  1  Vict.,  ch.  1,  §  9,  which,  before  the  enact- 
ment of  our  new  Code,  had  been  construed  by  the 
English  courts  according  to  the  view  maintained  by 
him  on  each  of  the  two  grounds  above  mentioned ; 
and  that  our  statute  ought  to  receive  the  same  con- 
struction. 

It  is  certainly  true,  as  a  general  rule,  that  when  an 
English  statute,  especially  one  of  long  standing,  is 
adopted  in  this  state,  the  settled  judicial  construction 
which  it  had  received  in  that  country,  at  the  time  of  its 
adoption  in  this,  is  also  adopted  along  with  it. 

But  that  rule  hardly  applies  to  the  revision  of  1S49, 
in  which  our  whole  code  of  laws,  civil  and  criminal, 
was  revised  and  re-enacted.  The  rule  which  would 
seem  to  be  more  applicable  to  that  revision  is  that  the 
old  law  was  not  intended  to  be  altered,  unless  such 
intention  plainly  appears  in  the  new  Code.  The  legis- 
lative mind  was  fixed  on  the  then  existing  law  as  the 
text,  to  be  altered  only  as  occasion  might  seem  to 
reqjiire.  Great  alteration  was  made  in  words  and 
phraseology,  while  comparatively  little  was  made  in 
substance.  The  codes  and  statutes  of  other  states 
were  consulted  and  made  contributory  to  some  extent ; 
but  not  with  any  intention  of  losing  sight  of  our  own, 
and  adopting  altogether  the  system  of  another  state  or 
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country  on  any  branch  of  the  law.    Spencer,  J.,  in  de-       ism. 
livering  the  opinion   of  the  Court  of  errors  of  New      Term. 


York  in  Taylor  v.  Delancey^  2  Caine's  Cases  143,  thus  parramore 
speaks  of  the  rule  which  is  applicable  to  such  a  case  Tajior. 
as  this :  "  Where  the  law  antecedently  to  the  revision 
was  settled,  either  by  clear  expressions  in  the  statutes 
or  adjudications  on  them,  the  mere  change  of  phrase- 
ology shall  not  be  deemed  or  construed  a  change  of 
the  law,  unless  such  phraseology  evidently  purports 
an  intention  in  the  legislature  to  work  a  change.  A 
contrary  construction  might  be  productive  of  the  most 
dangerous  consequences."  The  same  principle  has 
been  recognized  in  other  cases.  Yates^  Case^  4  John. 
R.  317,  359  ;  Matter  of  Brown,  21  Wend.  R.  316 ;  The- 
riat  v.  Hart,  2  Hill's  N.  Y.  R.  380. 

The  4th  section  of  our  present  law  of  wills  seems 
to   differ,  in  substance,  only  in  one  or  two  respects 
from  our  former  law,  according  to  its  settled  construc- 
tion.    The  first  and  perhaps  most  important  difference 
is  that  the  present  law  requires  all  wills  to  be  in  wri- 
ting, with    an   exception  made    by  the   6th   section. 
The  next,  and  perhaps  only  other,  difference  arises 
from  the  introduction  of  the  words  "  present  at  the 
same  time "   after  the  word  "  witnesses  "  in  the  new 
law.     It  had  been  well  settled  under  the  old  law,  that 
a  will  might  be  acknowledged  before  the  witnesses  at 
different  times.     In  Dudleys  v.  Dudleys,  3  Leigh  436, 
the  will  was  attested  by  one  witness  in  1818,  and  by 
the  other  in   1825.     The  evil  arising  from  this  con- 
struction was,  that  the  testator  might  be  capable  of 
making  a  will  at  the  time  of  one  of  the  attestations, 
and  incapable  at  the  time  of  the  other,  and  only  one 
attesting  witness  could  prove  the  important  fact  of 
mental  capacity  at  either  time.     Wills  are  frequently, 
if  not  generally,  executed  by  persons  in  extremis,  whose 
powers  of  mind  as  well  as  of  body  are  gradually  sink- 
ing.    They  are  often   capable  one  day,  and  incapable 
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the  next,  of  making  a  will.  The  words  in  question 
were  introduced  to  remedy  this  obvious  evil.  There 
seems  to  have  been  considerable  opposition  in  the 
legislature  even  to  this  change.  The  words  "  present 
at  the  same  time,"  in  the  report  of  the  revisors,  were 
stricken  out  by  a  committee  of  the  whole  house  of 
delegates ;  but  were  restored  by  the  house  itself. 
The  provision  in  the  new  law  that  the  will  should  be 
signed  ''  in  such  manner  as  to  make  it  manifest  that 
the  name  is  intended  for  a  signature,"  was  no  change 
of  the  old  law ;  but  merely  an  express  adoption  of  the 
judicial  construction  it  had  received  in  Waller  v.  Wal- 
levy  1  Gratt.  454.  The  words  in  the  new  law,  authoriz- 
ing the  will  to  be  acknowledged  by  the  testator  in  the 
presence  of  the  witnesses,  were  not  in  the  old  law,  but 
they  only  embodied  the  long  settled  construction  of 
that  law.  The  words  "  but  no  form  of  attestation 
shall  be  necessary,"  in  the  new  law,  effected  no  change ; 
no  form  of  attestation  being  necessary  under  the  old 
law.     Pollock  <&  xoife  v.  Glassell^  2  Gratt.  439. 

On  the  other  hand,  there  are  some  material  differ- 
ences between  the  4th  section  of  our  new  law  and  the 
9th  section  of  1  Vict.,  ch.  26.  Ist.  The  latter  requires 
the  will  to  be  "  signed  at  the  foot  or  end  thereof'^'* ;  the 
former  requires  it  to  be  signed  "  in  such  manner  as  to 
make  it  manifest  that  the  name  is  intended  as  a  signa- 
ture." 2dly.  The  latter  requires  that  "  such  signature 
shall  be  made  or  acknowledged  by  the  testator,"  in  the 
presence  of  the  witnesses ;  the  former  requires  that 
"  the  signature  shall  be  made  or  the  will  acknowledged 
by  him,"  in  the  presence  of  the  witnesses.  3dly.  The 
latter  does  not  even  require  the  witnesses  to  be  "  credi- 
ble," as  the  statute  of  Charles  did  ;  but,  on  the  con- 
trary, the  14th  section  enacts  ''  that  if  any  person, 
who  shall  attest  the  execution  of  a  will,  shall,  at  the 
time  of  the  execution  thereof,  or  at  any  time  after- 
wards, be  incompetent  to   be   admitted   a   witness  to 
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prove  the  execution   thereof,  such  will  shall  not  on        i864. 

'^  April 

that  account  be  invalid."     The  former  requires  the  Term. 


witnesses  to  be  "  competent "  ;  thus  working  no  change  parramore 
in  the  old  law,  but  merely  substituting  in  the  new  law  Tayior. 
a  more  appropriate  word,  "  competent,"  for  the  word 
"  credible,"  in  the  old  law,  which  had  been  judicially 
construed  to  mean  ''  competent."  4thly.  The  words 
*'  shall  attest  "  in  the  latter  (which  were  perhaps  merely 
superfluous)  are  not  in  the  former.  5thly.  The  former 
does  not  require  a  will,  "  wholly  written  by  the  tes- 
tator," to  be  authenticated  by  attesting  and  subscri- 
bing witnesses ;  the  latter  makes  no  such  exception. 

Thus  it  will  be  seen  that  there  is  a  closer  corres- 
pondence, in  substance  at  least,  between  our  old  and 
new  law,  than  between  the  latter  and  the  statute  of 
Victoria.  And  I  can  see  no  good  reason  for  giving  to 
the  decisions  of  the  English  courts  upon  their  statute 
any  greater  weight  in  the  construction  of  ours  than 
they  are  intrinsically  entitled  to.  If  they  appear  to 
be  founded  on  good  reasons,  and  are  not  in  conflict 
with  our  own  decisions,  they  ought  to  be  followed  by 
us ;  otherwise  not. 

I  will  now  proceed  to  consider  the  two  grounds  on 
which  it  is  contended  that  the  execution  of  the  will 
and  codicil  in  this  case  was  defective :  And 

1.  That  the  subscription  of  each  of  the  two  attest- 
ing witnesses  must  be  made  after  th^  signature  or 
acknowledgment  by  the  testator  in  the  simultaneous 
presence  of  both  ;  whereas  in  this  case  the  subscription 
of  one  of  them  was  made  before. 

In  support  of  this  ground  the  counsel  for  the  appel- 
lant relied  on  three  decisions  of  Sir  Herbert  Jenner 
Fust,  viz  :  AllerCs  Case^  7  Eng.  Ecc.  R.  131  ;  Sira. 
monds^  Case^  Id.  374;  and  Moore  v.  King^  Id.  429 
The  first  two  were  ex  parte  motions.  In  each  of  the 
thr.ee  cases  the  will  was  subscribed  by  the  two  wit- 
nesses on  diff'erent  days ;  but  the  first  witness  was  pre- 
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Bent  at  the  acknowledgment  before,  and  subscription 
by,  the  second';  though  he  did  not  then  resubscribe 
the  will.  In  the  last  case  there  was  this  additional 
feature,  that  the  first  witness  pointed  out  her  signature 
to  the  second  when  the  latter  was  about  to  subscribe 
the  will.  In  each  of  the  cases  the  decision  was  against 
the  will.  Whether  that  would  have  been  the  decision 
if,  as  in  this  case,  the  transaction  had  occurred  at  one 
and  the  same  time,  but  one  of  the  witnesses  had  signed 
an  instant  before  the  acknowledgment  by  the  testator 
In  the  simultaneous  presence  of  both,  is  perhaps  not 
pertain :  though  I  think  it  may  fairly  be  inferred  that 
it  would,  from  what  was  said  by  the  judge  in  those 
?ases,  and  in  Olding^s  Case^  Id.  341,  and  Cooper  v. 
Boc'ket^  Id.  537 ;  in  which  two  latter  cases  he  decided 
that  a  will  must  be  signed  by  a  testator  before  it  is 
subscribed  by  witnesses,  whether  the  two  acts  occur 
it  the  same  or  different  times.  The  opinion  of  this 
learned  judge  seems,  therefore,  to  be  in  favor  of  the 
ippellant  on  the  question  under  consideration. 

I  must  say,  however,  that  I  do  not  consider  that 
opinion  reasonable,  and  if  it  were  unopposed  by  any 
:-ountervailing  decision,  I  would  not  be  willing  to  fol- 
low it.  But  there  are  three  decisions  of  this  court 
which  I  think  are  in  conflict  with  that  opinion,  and 
against  the  appellant  on  this  question.  It  is  true  they 
A^ere  decision^  under  our  old  law ;  but  I  do  not  think 
here  is  any  material  difference  between  the  old  and 
lew  law  in  this  respect .  These  decisions  are  PolJocJc 
k  Wife  V.  67r^s.s<L//,  2  (jratt.  439  ;  Ros-ser  v.  Frauklin^  ♦> 
Id.  1  ;  and  Sturdivant  v.  Birchett^  10  Id.  67. 

In  Pollock  i&  wife  v.  Glassell  the  name  of  the  first 
vitness  was  signed  diverso  intiiiUi^  and  whether  in  the 
)resence  of  the  testatrix  or  not  does  not  appear; 
hough  it  was  certainly  not  signed  at  her  request,  and 
vas  signed  before  the  name  of  the  testatrix  was 
igned.     The  authority  of  that  case  cannot   be  weak 
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ened  by  saying  that  the  question  was  not  discussed  by       ism. 
the  counsel  nor  considered  by  the  court.     It  cannot      Term. 


be  supposed  that  the  able  counsel  who  argued,  and  Parramore 
learned  judges  who  decided  that  case,  would  have  Taylor, 
overlooked  so  important  a  question,  or  passed  it  by 
without  notice,  if  they  had  entertained  a  doubt  about 
it.  Nor  can  the  authority  of  the  case  be  weakened  by 
saying  that  the  codicil  was  executed  under  a  power  of 
appointment;  for  the  whole  settlement  creating  the 
power  superadded  a  requisition  not  made  by  the  sta- 
tute of  wills,  it  did  not  dispense  with  any  of  the  sta- 
tutory requisitions,  and  it  was  not  pretended  that  a 
compliance  with  any  of  them  was  unnecessary.  The 
question  considered  by  the  court  was,  whether  the 
codicil  was  well  executed  according  to  the  statute  of 
wills,  and  had  also  the  superadded  requisition  ?  The 
court,  consisting  of  four  judges,  decided  the  question 
unanimously  in  the  affirmative. 

In  RoBser  v.  Franklin  the  testatrix  made  her  mark 
after  the  subscription  of  the  witnesses.  It  was  argued 
by  the  learned  counsel  against  the  will,  that  the  wit- 
nesses must  attest  a  perfect,  not  an  imperfect  instru- 
ment ;  a  will  signed  by  the  party,  and  not  a  pkper 
without  a  signature.  And  he  cited  Olding^s  Case^  7 
Eng.  Ecc.  E.  341,  and  Byrd'^s  Case^  Id.  391,  in  which 
the  precise  question  arose,  and  was  adjudicated  in  that 
way,  although  both  the  attestation  and  signing  occur- 
red at  the  same  interview,  and  the  one  immediately 
preceded  the  other.  It  was  held  by  the  court,  how- 
ever, in  disregard  of  these  decisions  of  the  Ecclesias- 
tical court,  that  "  the  fact  whether  in  the  order  of 
time  the  testatrix  made  her  mark  before  or  after  the 
subscription  of  the  witnesses,  is,  under  the  circum- 
stances, in  nowise  material,  in  so  much  as  the  whole 
transaction  must  be  regarded  as  one  continuous,  unin- 
terrupted act,  conducted  and  completed  within  a  few 
minutes,  while  all  concerned  in  it  continued  present, 
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d  during  the  unbroken,  supervising,  attesting  atten- 
)n  of  the  subscribing  witnesses." 
In  Sturdivant  v.  Birchett  the  will  was  subscribed  bv 
l  the  witnesses  out  of  the  presence  of  the  testator; 
it  they  immediately  returned  to  his  presence  with 
e  will.  Their  subscription  was  invalid  until  their 
turn,  and  was  made  effectual  by  what  then  oceur- 
d,  though  they  did  not  resubscribe  the  will. 
These  decisions  of  our  own  court  are  strongly  sus- 
ined  l)y  cases  decided  elsewhere.  The  case  of  Swift 
Wiley ^  1  B.  Monr.  R.  114,  goes  farther  than  any  of 
r  own  cases  in  favor  of  the  validity  of  a  subscrip- 
>n  by  witnesses  before  the  signing  or  acknowledg- 
rjnt  by  the  testator.  In  that  case  two  of  the  wit- 
sses  subscribed  the  will  some  hours  before  it  was 
cned  by  the  testator;  but  having  remained  with 
m  until  it  was  signed  by  him  in  the  presence  of 
emselves  and  another,  and  having  then  again  ac- 
lowledged  their  respective  signatures  as  subscribing 
tnesses,  their  subscription  was  held  to  be  valid. 
)  resubscribe  their  names,  said  the  court,  "  would 
ve  been  a  superfluous  and  puerile  act  of  mechanical 
petition,  not  necessary  for  identification ;  because 
[3y  had  once  subscribed  the  same  paper  in  the  pre- 
ice  and  at  the  request  of  the  testator,  and  which 
'X  was  recognized  by  him  as  well  as  by  themselves, 
er  his  own  name  had  been  subscribed,  and  when 
L3  document,  thus  recognized  and  identified,  was 
ally  and  conclusively  published  as  his  will;  nor  can 
!  perceive  any  other  end  of  either  utility  or  security 
at  could  have  been  promoted  by  again  subscribing 
mes  already  sufficiently  subscribed."  For  the  other 
?es  on  the  subject,  I  refer  to  the  opinion  of  Judge 
e  in  Sturdivant  v.  Birchett^  in  which  they  are  fully 
llected  and  commented  on. 

The  case  under  consideration  is  stronger  in  favor  of 
B  will   than   either  of  the   four  last  cited.     In  this 
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case  these  important  circumstances  concur,  some  one       ism 
or  more  of  which  did  not  exist  in  either  of  those  cases,      Term. 


viz :  both  of  the  witnesses  subscribed  their  names  as  parramoro 
such  to  the  will  in  ihe presence  and  at  the  request  of  the  Tayior. 
testator,  after  it  had  been  perfected  by  his  signature, 
and  he  then  acknowledged  it  in  their  joint  presence : 
The  whole  transaction  having  been  begun,  continued 
and  ended  at  one  time  and  without  interruption.  And 
I  think  there  existed  in  neither  of  those  cases  a  single 
essential  circumstance  which  did  not  exist  in  this. 
For  though  there  was  no  verbal  recognition  by  Corbin 
of  his  signature  after  the  acknowledgment  by  the  tes- 
tator in  the  joint  presence  of  the  two  witnesses,  there 
was  an  actual  recognition  of  it  by  him,  at  least  as 
effectual  as  words  could  make  it. 

I  conclude,  therefore,  that  both  reason  and  authority 
are  against  the  appellant  on  the  first  ground  on  which 
he  rests  his  objection  to  the  execution  of  the  will ; 
and  I  will  now  consider  the  other  ground,  which  is 

2dly.  That  the  witnesses  must  subscribe  the  will 
in  the  presence  of  each  other. 

The  old  law  certainly  did  not  require  the  witnesses 
to  subscribe  in  the  presence  of  each  other.  As  the 
acknowledgment  might  be  made  before  them  sepa- 
rately and  at  different  times,  it  followed  necessarily 
that  they  might  subscribe  separately  and  at  different 
times.  Nor  does  the  new  law  expressly  require  them 
to  subscribe  in  the  presence  of  each  other.  But  it  is 
contended  that  this  is  implied  by  certain  phraseology 
used  in  the  new  law,  and  not  to  be  found  in  the  old. 
That  phraseology  is,  that  the  acknowledgment  by  the 
testator  must  be  "  in  the  presence  of  at  least  two 
competent  wit n esses, ^^re^s-^^i^  at  the  sa^ne  tirae  ;  and  s^ich 
witnesses  shall  subscribe  the  will  in  the  presence  of 
the  testator."  The  statute  of  Victoria  uses  nearly 
the  same  words ;  the  only  difference  being  that  the 
word  "competent"  in  our  law  is  not  in  that  statute, 
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1854.  aod  the  words  "  shall  attest  and,"  which  in  that  statute 

ApHl 

Twni.  precede   the  words  "  shall   subscribe,"  are  omitted  in 


parramore  our  law ;  but  that  difference  is  merely  verbal  in  regard 
Tayior.  to  the  question  under  consideration.  It  is  admitted 
that  the  two  laws  in  this  respect  are  substantially 
identical ;  and  it  would  seem  they  ought  to  receive 
the  same  construction.  There  has  yet  been  no  judicial 
construction  of  our  law.  But  a  case  has  been  recently 
decided  by  the  judicial  committee  of  the  queen's  privy 
council  in  England,  which  was  much  relied  on  by  the 
counsel  for  the  appellant,  and  is  supposed  to  have 
conclusively  settled  that  the  statute  of  Victoria  re- 
quires the  witnesses  to  subscribe  in  the  presence  of 
each  other.  That  case  is  Casement  v.  Fulton^  decided 
in  1845,  and  reported  in  5  Moore's  Privy  Council 
Cases,  p.  130.  It  was  an  appeal  from  the  Supreme 
court  of  judicature  at  Calcutta,  and  arose  on  the  7th 
section  of  the  India  will  act,  which  is  a  copy  of  the 
9th  section  of  the  statute,  1  Vict.,  ch.  26,  except  that, 
like  our  law,  it  omits  the  words  ''  shall  attest." 

The  case  was  this :  A  testator  signed  his  will  in  the 
presence  of  a  witness,  who  subscribed  it  in  his  pre- 
sence ;  about  two  hours  afterwards,  upon  the  arrival 
of  another  witness,  the  testator,  in  the  joint  presence 
of  the  former  witness  and  the  other  subscribing  wit- 
ness, acknowledged  his  signature  at  the  foot  of  the 
will.  The  second  witness  then  subscribed  the  will, 
and  the  first  witness,  in  his  and  the  testator's  presence, 
acknowledged  his  subscription,  but  did  not  resubseribe. 
It  was  held  by  the  judicial  committee  (affirming  the 
sentence  of  the  Supreme  court  at  Calcutta)  that  the 
requirements  of  the  act  had  not  been  sufficiently  com- 
plied with ;  it  being  necessary  that  both  witnesses 
should  be  jointly  present  at  the  same  act  of  the  tes- 
tator, and  jointly  subscribe  it  in  his  presence.  Lord 
Brougham,  in  delivering  the  opinion  of  the  committee, 
said  :  "  We  think   the  words   admit  of  no  other  con- 
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struction,  for  it  is,  '  and  such  witnesses  shall  subscribe.'        ism. 

April 

Now  this  forms  one  sentence  with  the  preceding  words,      t®""- 


*  present  at  the  same  time,'  and  *  such '  must  plainly  be  Parramore 
read,  '  such  present  witnesses,  or  such  witnesses  so  Tajior. 
being  present  at  the  same  time.'  '  Such '  describes  not 
merely  the  names  of  the  witnesses,  but  all  that  is  pre- 
viously enacted  respecting  them.  One  quality  of  these 
witnesses,  is  their  being  present  at  the  same  time. 
Therefore,  we  cannot  limit  the  meaning  of  the  large 
word  of  reference,  '  such,'  to  the  mere  names  or  persons 
of  the  witnesses ;  it  must  embrace  what  had  just  been 
said  of  their  presence ;  it  must  mean  the  witnesses,  &c., 
present  at  the  same  time." 

It  will  be  observed  that  in  Casement  v.  Fulton  the 
will  was  signed  by  th^  testator  and  subscribed  by  one 
of  the  witnesses  at  one  time,  and  the  acknowledgment 
by  the  testator,  in  the  joint  presence  of  both  wit- 
nesses, was  at  a  different  and  subsequent  time.  And 
it  had  been  decided  by  the  English  Ecclesiastical  court, 
in  the  cases  before  cited,  that  such  an  attestation  was 
not  sufficient ;  even  though  the  first  witness  acknow- 
ledged his  signature  at  the  time  of  the  acknowledg- 
ment by  the  testator  in  the  joint  presence  of  both 
witnesses.  If  these  cases  were  regarded  as  authority,, 
there  seems  to  have  been  no  necessity  for  deciding,  if 
it  was  decided,  in  Casement  v.  Fulton^  that  the  wit- 
nesses must  subscribe  in  the  presence  of  each  othQr ; 
for  the  attestation  was  otherwise  insufficient.  It  will 
also  be  observed  that  there  is  a  very  important  differ- 
ence between  that  case  and  the  one  under  considera- 
tion, in  this,  that  in  the  latter  the  whole  transaction 
occurred  at  one  and  the  same  time ;  there  being  no 
breach  of  continuity,  and  little  if  any  greater  interval 
between  the  different  parts  of  the  transaction  than  the 
necessary  order  of  sequence  required.  The  decision  of 
the  committee  might  possibly  have  been  different,  if 
the  facts  before  it  had  been  like  the  facts  of  this  case, 
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with  the  single  exception  that  both  of  the  witnesses 
had  signed  after  the  testator:  a  fact  decided  to  be 
material  by  the  English  courts,  but  immaterial  by 
[)iir8.  But  whatever  would  have  been  its  decision  in 
Buch  a  case,  and  whatever  may  have  been  its  actual 
Jecision  in  the  case  before  it,  there  can  be  no  doubt, 
from  the  language  used  by  Lord  Brougham,  that  in 
the  opinion  of  the  committee  the  statute  requires  the 
witnesses  to  subscribe  their  names  in  the  presence  of 
each  other.  The  opinion  is  certainly  entitled  to  great 
respect :  And  if  it  had  been  before  the  legislature 
when  the  present  law  of  w^ills  was  enacted,  it  might 
have  had  a  very  important  influence  in  the  construction 
[)f  our  law. 

But  that  opinion  was  not  before  the  legislature; 
and  it  is  almost  certain  that  not  a  member  of  that 
body  had  then  any  knowledge  or  information  of  any 
such  opinion,  or  that  any  such  case  had  been  decided. 
The  case  had  not,  I  believe,  been  reported  in  any  form 
in  this  country.  There  has  yet,  I  believe,  been  no 
American  edition  of  Moore's  Privy  Council  Cases; 
*nd  the  London  edition  of  that  work  has,  during  the 
present  year,  for  the  flrst  time,  been  added  to  our  state 
library.  The  5th  volume  of  the  work,  which  contains 
that  case,  embraces  the  decisions  of  the  committee 
Juring  the  years  1845-47,  and  could  not  have  been 
long  published  even  in  England  when  the  new  law  of 
wills  was  enacted  in  this  state.  The  last  volume  of 
Reports  of  English  Probat  Cases,  which  had  then  been 
published  in  this  country,  was  7  Eng.  Ecc.  Rep.,  con- 
taining 2  and  3  Curteiss.  While  that  volume,  as  we 
have  seen,  contains  several  cases  bearing  upon  the  first 
rrround  of  objection  to  the  wuU  in  this  case,  it  contains 
none  which  can  have  any  material  efl'ect  upon  the 
second  ground  of  objection,  now  under  consideration. 
Nor  is  there  any  such  case  in  any  prior  volume  of  Eng- 
lish Probat  Casoi*.     Indeed,  I  believe  1  Curteiss  corn- 
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mences  about  the  time  that  the  statute  of  Victoria       ism. 
went  into  operation.     On  the  contrary,  it  is  manifest      Term. 


from  the  decisions  of  Sir  Herbert  Jenner  Fust,  in  some  parramore 
of  the  cases  before  cited,  that  in  his  opinion  the  statute  Tayior. 
does  not  require  the  witnesses  to  subscribe  in  the  pre- 
sence of  each  other ;  though  he  is  of  opinion  that  it 
requires  both  of  them  to  subscribe  the  will  imme- 
diately after  it  is  signed  by  the  testator,  or  his  signa- 
ture acknowledged  in  their  joint  presence.  In  Cooper 
V.  Boeketty  7  Eng.  Ecc.  R.  542,  he  expressly  says :  "  By 
the  9th  section  of  the  act  of  parliament,  it  is  abso- 
lutely necessary  that  the  deceased  shall  have  signed 
the  will,  or  have  acknowledged  his  signature,  in  the 
presence  of  two  witnesses  present  at  the  same  time, 
and  that  they  should  have  attested  it  in  the  presence 
of  the  testator,  though  not  of  each  other?'^  While  Case- 
ment V.  Fulton  was  unknown  to  the  legislature  when 
the  present  law  of  wills  was  enacted.  Cooper  v.  Bockett 
was  reported  in  a  volume  which  had  some  years  pre- 
viously been  published  in  this  country,  and  was  then 
in  the  state  library.  If  the  construction  given  in 
either  case  can  be  considered  as  having  been  tacitly 
adopted  by  the  legislature  in  the  enactment  of  our 
law,  it  is  that  given  in  the  latter,  rather  than  that 
given  in  the  former  case.  The  opinion  given  in  the 
former  is,  therefore,  entitled  to  no  other  consideration 
in  this  case  than  that  which  is  always  due  to  the 
opinion  of  learned  jurists,  and  that  which  may  be  due 
to  the  reasons  on  which  it  is  founded. 

Giving  to  the  opinion  expressed  in  Casement  v.  Ful- 
ton all  the  consideration  to  which  it  is  entitled,  I  must 
say  that  I  cannot  see  the  force  of  the  reasons  on  which 
it  is  founded.  It  seems,  almost  entirely,  to  rest  on  the 
import  of  what  is  called  "  the  large  word  of  reference, 
such ; "  which,  it  is  supposed,  "  describes  not  merely 
the  names  of  the  witnesses,  but  all  that  is  previously 
enacted  respecting  them."     It  "  must  plainly  be  read 
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Lord  Brougham),  such  present  witnesses,  or  such 
5ses  so  being  present  at  the  same  time."  Admit- 
ihis  to  be  the  true  import  of  the  word  "  such,"  I 
it  by  no  means  follows  that,  according  to  the 
natical  construction  of  the  sentence,  the  wit- 
are  required  to  subscribe  in  the  presence  of 
)ther.  "  Such  witnesses  so  being  present  at  the 
time  "  when  the  signature  is  made  or  acknow- 
1,  surely  need^  not  of  necessity  subscribe  in  the 
ice  of  each  other. 

;  whatever  may  be  said  of  that  case,  I  think  the 
iture  of  Virginia,  in  the  enactment  of  our  new 
id  not  intend  to  require  the  witnesses  to  sub- 
the  will  in  the  presence  of  each  other.  It  was 
important  change  in  the  law  to  require  them  to 
ether  when  the  will  is  signed  or  acknowledged, 
reasons  existed  for  that  change  ;  and  yet,  as  I 
before  remarked,  it  was  strongly  opposed  in  the 
-ture.  Surely  no  greater  change  was  intended 
he  words  express.  If  the  supposed  change  had 
ntended,  it  would  have  been  made  plainly,  and 
'  mere  implication,  or  the  use  of  a  word  of  equiv- 
mport.  The  obvious  mode  of  making  it  would 
been  by  the  insertion  of  the  words  "  and  each 
'  so  as  to  make  the  sentence  read  "  and  such 
ses  shall  subscribe  the  will  in  the  presence  of 
jtator  and  each  other,'*^  The  express  requisition 
ley  shall  subscribe  "  in  the  presence  of  the  tes- 
'  seems  to  exclude  any  implication  that  they 
Libscribe  "  in  the  presence  of  each  other."  There 
have  been  as  much  reason  for  expression  in  the 
se  as  the  other,  if  both  had  been  intended.  The 
^  such  "  would  have  had  as  much  eflBcacy  in  re- 
l  the  act  to  be  done  by  the  witnesses  in  the 
ce  of  the  testator,  as  in  requiring  it  to  be  done 
presence  of  each  other.  The  law  of  wills 
be  plainly  written,  and  no  room  should  be  left 
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for  doubt  or  implication.     It  is  a  law  of  almost  uni-       1854. 

April 

versal  application,  and  must  often  be  acted  on  bv  un-      Term. 


learned  persons,  in  a  situation  which  precludes  the  porramore 
possibility  of  obtaining  professional  aid.  The  most  Taylor, 
important  family  settlements,  which  are  often  post- 
poned to  the  last  day  or  hour  of  life,  may  depend 
upon  an  observance  of  its  requisitions.  How  import- 
ant then  that  it  should  impose  no  needless  requisition  ; 
none  that  is  not  productive  of  some  substantial  good; 
and  that  it  should  plainly,  express  what  it  means.  A 
requisition  that  the  witnesses  shall  subscribe  in  the 
presence  of  eacH  other  would  be  a  fruitful  source  of 
litigation,  would  defeat  many  fair  wills,  and  would,  I 
think,  be  productive  of  no  corresponding  good.  It 
would  very  much  clog  the  exercise  of  the  testamentary 
power,  without  throwing  around  it,  so  far  as  I  can 
perceive,  a  single  additional  safeguard.  It  would  ren- 
der it  necessary  to  enquire,  in  every  case,  whether  the 
witnesses,  when  they  subscribed  the  will,  were  not 
only  in  the  presence  of  the  testator  or  in  the  range  of 
his  vision,  but  also,  in  the  presence  of  each  other  or  in 
the  range  of  each  other^s  vision.  It  would  be  ques- 
tionable whether  range  of  the  vision  would  be  suflS- 
cient  in  regard  to  the  witnesses  inter  se,  and  whether 
actual  sight  would  not  be  necessary.  For  though  a 
testator  may  dispense  with  actual  sight  of  the  wit- 
nesses if  they  are  in  the  range  of  his  vision,  it  being 
his  own  matter,  it  would,  for  that  very  reason,  be 
doubtful  whether  the  witnesses  could  dispense  with 
actual  sight  of  each  other.  Nothing  is  more  common 
or  natural  than  for  a  scrivener  to  subscribe  a  will  as  a 
witness  before  his  fellow  witness  is  called  in  to  join 
him  in  the  attestation  ;  or,  for  a  witness  called  on  to 
attest  a  will,  after  doing  so,  to  turn  his  back  and  walk 
off  without  noticing  what  is  done  by  others  afterwards. 
No  case  could  present  a  more  striking  illustration  of 
the  application  of  these  remarks,  and  the  ill  effects  of 
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i8.>4.  such  a  requisition,  than  the  case  under  consideration. 
Term.  The  two  attesting  witnesses,  Corbin  and  Bloxom,  being 
•ramope  i^  the  Fooni  with  the  testator,  the  latter  requests 
ajior.  Bloxom  to  step  out  awhile.  The  testator  and  Corbin 
being  then  alone  in  the  room,  the  door  is  closed,  and 
the  will  is  written  by  Corbin,  signed  by  the  testator, 
and  subscribed  by  Corbin  in  the  presence  of  the  tes- 
tator, and  at  his  request.  The  testator  then  requests 
Corbin  to  call  in  the  other  witness,  that  he  may  sub- 
scribe it  also.  Bloxom  is  accordingly  called  in  from 
another  room,  comes  immediately  in,  and  the  three 
being  then  alone  in  the  testator's  room,  and  the  will 
lying  on  the  table  with  the  names  of  the  testator  and 
Corbin  thereto  just  subscribed,  the  testator  acknow- 
ledges the  will,  and  at  his  request  Bloxom  subscribes 
it  in  the  presence  of  the  testator  and  Corbin,  and  the 
will  is  then  handed  by  Corbin  to  the  testator.  If  this 
will  were  defeated  because  the  witnesses  were  not  in 
the  presence  of  each  other  when  Corbin  subscribed  it, 
then  indeed  might  it  be  said  that  substance  would  be 
sacrificed  to  form,  and  the  end  of  the  law  to  the 
means  used  for  attaining  it.  But  I  think  form  as  well 
as  substance,  the  means  as  well  as  the  end,  sustain 
the  validity  of  this  will,  and  that  its  execution  is  not 
defective  on  the  second,  any  more  than  on  the  first 
ground  relied  on  by  the  appellant. 
2dly.  As  to  the  codicil. 

The  facts-  in  regard  to  the  execution  of  the  codicil 
are  very  much  like  those  in  regard  to  the  execution  of 
the  will.  Many  of  them  have  been  already  stated,  and 
need  not  be  repeated.  Corbin  and  Robert  J.  Silver- 
thorn,  two  of  the  subscribing  witnesses,  spent  a  night 
together  at  the  testator's.  Early  next  morning  the 
codicil  was  written  by  Corbin,  who  signed  the  testa- 
tor's name  thereto  in  his  presence,  and  at  his  request ; 
the  testator  made  his  mark  in  the  presence  of  Corbin, 
who,  in  his  presence  and  at  his  request,  subscribed  it 
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as  a  witness.     E.  J.  Silverthorn,  who  had  not  come       ism. 
down  stairs,  was  then  called  in  by  Corbin  to  witness       Term. 


the  codicil  also,  and  accordingly  came  in  ;  when  Corbin  Parramor* 
took  up  the  will  and  carried  it  to  the  testator,  who,  Tayior. 
according  to  Corbin's  testimony,  said  : ."  I  acknowledge 
this,  and  want  you  to  witness  it " ;  or,  according  to  R. 
J.  Silverthorn 's  testimony,  Corbin  asked  the  testator  if 
he  acknowledged  it,  and  the  testator  said  he  did.  R. 
J.  Silverthorn  then  subscribed  it  in  the  presence  of 
the  testator  and  of  Corbin. 

The  grounds  of  objection  to  the  execution  of  the 
codicil  are  the  same  as  those  taken  to  the  execution  of 
the  will ;  and  the  facts  in  regard  to  each  being  sub- 
stantially the  same,  I  am  of  opinion  that  the  codicil 
was  well  executed,  for  reasons  which  have  been  already 
given.  I  think  it  makes  no  difference  whether  the  in- 
strument was  called  a  codicil  or  not  by  the  testator  at 
the  time  of  its  acknowledgment,  and  that  the  princi- 
ple, declared  in  the  cases  of  The  British  Museum  v. 
White  and  Rosser  v.  Franldin^  is  at  least  as  applicable 
to  the  new  law  as  to  the  old.  It  is  necessary  that  the 
testator  should  understand  the  contents  and  nature  of 
the  instrument  when  he  executes  or  acknowledges  it ; 
but  not  that  he  should  call  it  by  any  particular  name, 
or  even  by  any  name  at  all.  The  old  law,  by  judicial 
construction,  accepted  acknowledgment,  in  lieu  of  sig- 
nature, by  the  testator  in  presence  of  the  witnesses, 
and  did  not  require  the  instrument  to  be  named  in  the 
acknowledgment.  The  new  law  adopts  that  construc- 
tion, by  expressly  authorizing  such  acknowledgment, 
which  may  be  made  in  any  form  in  which  it  might 
have  been  made  under  the  old  law.  No  formula  of 
acknowledgment  is  prescribed  by  law. 

I  am  therefore  of  opinion  that  there  is  no  error  in 
the  sentence  of  the  Circuit  court  to  the  prejudice  of 
the  appellant.     This  opinion,  however,  is  intended  to 
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!  referred  and  confined  to  the  peculiar  facts  of  this 
se ;  and  especially  the  important  fact  that  the  whole 
ansaction  in  regard  to  the  execution  and  attestation 

the  will  occurred  at  one  and  the  same  interview, 
id  without  any  breach  of  continuity.  The  same 
)servations  apply  to  the  codicil.  I  do  not  mean  to 
y  that  either  would  have  been  well  executed  and 
tested  if  there  had  been  a  substantial  interval  of 
me  between  the  acknowledgment  by  the  testator  in 
e  joint  presence  of  the  two  witnesses,  and  the  sub- 
ription  by  the  witnesses  or  either  of  them.  As  was 
id  by  my  brother  Lee  in  Sturdivant  v.  BircheU^  "  it 
ill  be  quite  time  enough  to  decide  that  question 
hen  a  case  requiring  it  to  be  decided  shall  come 
jfore  us  for  adjudication." 

My  opinion  is  intended  to  have  no  reference  to  the 
testation  of  the  will  by  Walker,  or  the  codicil  by 
'illiam  T.  Silverthorn ;  but  to  be  confined  to  the 
testation  by  the  other  tw^o  witnesses  to  each. 
But  I  think  there  is  an  error  in  the  sentence  to  the 
•ejudice  of  the  appellee,  in  refusing  to  admit  to  pro- 
it  that  clause  of  the  codicil  which'  relates  to  Poplar 
rove.  Though  the  testator  at  first  objected  to  that 
ause,  and  said  it  ought  not  to  have  been  put  there, 
id  that  he  would  send  for  Mr.  and  Mrs.  Parramore 
id  have  that  matter  settled,  yet  it  does  not  appear 
lat  any  fraud  was  used  in  having  the  cjause  inserted  ; 
id  when  the  eflfect  of  it  was  explained  to  him  by 
orbin,  the  testator  refused  to  let  it  be  stricken  out, 
id  executed  and  acknowledged  the  codicil  containing 
\Q  clause  as  part  thereof.  The  execution  was  not 
)nditional,  but  absolute;  and  the  codicil  was  not 
'terwards  revoked  in  whole  or  in  part. 

The  result  is  that  I  am  for  aflirming  so  much  of  the 
sntence  as  admits  the  will  and  part  of  the  codicil  to 
robat ;  for  reversing  so  much  as  refuses  to  admit  the 
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residue  of  the  codicil  to  probat ;  and  for  admitting       ism. 

April 

snch  residue  to  probat  also ;  with  costs  to  the  appellee      Term, 
as  the  party  substantially  prevailing. 

Lee  and  Samuels,  Js.  concurred  in  the  opinion  of 
Moncure^  J. 

Allen  and  Daniel,  Jb.  dissented. 

Sentence  reversed  in  favor  ^of  the  appellee. 
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SichnunuL 

5rTA:5  3At:K  r.  The  £axk  of  YrKGnfiA. 
Mat  ^itcji. 

1,  IT.'*  n^.tin-il  protest  ot  a   f'.reizn  bill  •>£  exchange  states  that 

the  n*  »uir7  r*»k  the  hill  to  the  counting-hoose  of  the 
•ira'vee,  an*i  iiier*  exhioite*!  it  to  a  derk  «.£  the  drawee, 
an<i  iec^An'ie«i  xctiep  unce  thereot ;  and  that  the  said  clerk 
r*^^  l>i  tr-at  :he  -jarrje  ci:qM  n»jt  be  accepted.  Held  :  That 
th*r  prvte^t  is  *r:r?:.'T^nt  to  bind  the  en«iors€r. 

2,  PiToI  evi  ience  thit  :he  clerk  was  aattiorixed  to  refuse  accept- 

an<re  of  the  bill  ij*  admissible  in  an  action  by  the  holder 
a^aln-*t  the  en-i-^rier. 

3.  As  the  protect  is  sc^cient  ii^If  to  bintl  the  endorser,  if  parol 

eviience  wa.*  not  admi^si'-  le  to  prove  the  authority  of  the 
clerk  to  refn»*e  acceptance  ol  the  bill,  yet  its  admission 
couM  not  injure  the  defe aslant,  and  therefore  it  is  no 
'ZT'jnrA  fi>r  reversing  the  ju«i^ment. 

4.  A  bill  <irawn  in  Petersbnrg.  Virzinia,  on   a  house  in  Ix>ndon, 

was  protested  for  n«>n acceptance  on  the  5th  of  April  1843. 
Tlie  next  Cunard  steamer  sailed  from  Liverp*>ol  for  the 
United  >ftates  on  the  linh  of  that  month,  and  notice  of 
the  ili'ihonor  of  the  bill  was  sent  by  that  steamer.  At 
that  time  these  steamers  carried  the  mail  between  the 
two  conntries,  nn«Jer  a  contract  with  the  British  govern- 
ment ;  and  it  was  tlie  uaual  mmle  of  transmitting  letters. 
There  were,  however,  regular  lines  of  sailing  packets  be- 
tween Lon<lon  and  Liverpool  and  the  United  States,  for 
which  letter  batrs  were  made  op  at  the  London  post  office, 
and  such  packets  sailed  from  London  or  Liverpool  on  the 
7th,  10th  and  17th  of  April  1843.  But  it  was  probable  that 
the  steamer  of  the  19th  would  arrive  before  any  of  them. 
Held  :  The  notice  was  sufficient. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  Petersburg,  brought  by  the  Bank  of  Virginia  against 
Littleberry  E.  Stainback,  upon  a  bill  of  exchange  for 
one  thousand  pounds  sterling,  drawn  by  F.  C.  Stain- 
back,  of  Petersburg,  upon  T.  W.  Clagett,  of  the  city  of 
London,  endorsed  by  the  defendant,  and  protested  for 
nonacceptance.  Upon  the  trial  the  plaintiff  intro- 
duced the  bill  of  exchange,  which  bore  date  the  20th 
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of  February  1843,  and  was  made  payable  sixty  days 
after  sight ;  and  tlien  offered  in  evidence  the  protest, 
which  stated  that  on  this  day,  the  5th  of  April  1843, 
at  the  request  of  Call,  Martin  &  Co.,  of  London,  bank- 
ers, bearers  of  the  bill  of  exchange,  whereof  a  true 
copy  is  on  the  other  side  written,  I,  John  Harrison,  of 
the  city  of  London,  a  notary  public,  &c.,  went  to  the 
counting-house  of  T.  W.  Clagett,  Esquire,  within  this 
city,  upon  whom  the  said  bill  is  drawn,  and,  speaking 
to  the  clerk,  exhibited  unto  him  the  said  bill,  and  de- 
manded acceptance  thereof,  whereunto  he  answered 
that  the  same  could  not  be  accepted.  Therefore  I, 
the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, &c. 

The  plaintiffs  also  offered  evidence  in  respect  to  the 
presentment  and  dishoYior  of  the  bill,  and  the  usage  of 
London  as  to  the  mode  of  presenting  bills  for  accep- 
tance. The  defendant  objected  to  this  evidence,  and 
also  to  the  protest,  but  consented  that  it  should  be 
heard,  it  being  agreed  by  the  court  and  the  counsel  for 
the  plaintiffs,  that  all  objections  to  the  evidence  might 
be  made  after  it  was  heard,  as  if  made  before. 

The  plaintiffs  then  offered  evidence  to  prove  that  it 
is,  and  was  in  April  1843,  the  usage  of  merchants  and 
bankers  in  London  to  leave  a  bill  for  acceptance  on 
one  day,  and  to  call  for  it  on  the  next,  leaving  it  with 
the  drawee  in  the  mean  time ;  that  if  the  bill  be  re- 
turned without  acceptance,  the  holder  puts  it  into  the 
hands  of  a  notary,  who  again  presents  it  at  the  place 
of  business  of  the  drawee  for  acceptance,  and,  in  case 
of  refusal  to  accept  by  the  drawee,  or  by  a  clerk  or 
other  person  employed  therein,  makes  out  the  protest; 
and  that  a  refusal  by  a  clerk  to  accept  under  such  cir- 
cumstances is,  by  the  custom  of  London,  a  sufficient 
dishonor  to  charge  the  previous  parties ;  and  that  the 
usage  had  been  observed  in  this  case. 

The  plaintiffs  further  offered  evidence  to  prove  that 
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in  April  1843  the  steamers  of  the  Cunard  line  sailed 
from  Liverpool  for  Boston  twice,  the  days  of  sailing 
being  the  4th  and  19th  days  of  the  month ;  that  the 
steamers  of  that  line  then  carried  the  mails  between 
Great  Britain  and  the  United  States,  nnder  a  contract 
made  in  1841  with  the  British  government ;  that  it 
liad  been  the  usage  of  the  London  post  oflSce,  since 
that  contract,  to  forward  all  letters  addressed  to  the 
United  States  by  that  line,  unless  specially  directed 
to  be  forwarded  by  other  vessels,  notwithstanding  that, 
in  the  interval  between  the  delivery  of  any  letter  into 
the  oflBce  and  the  sailing  of  a  steamer  of  that  line,  one 
>r  more  other  vessels,  steam  or  sailing,  might  leave 
[Treat  Britain  for  the  United  States;  and  that  mer- 
chants generally,  if  not  invariably,  receive  their  letters 
Prom  Great  Britain  by  that  lino,  and  did  so  in  April 
L843;  that  it  was  the  usage  of  merchants,  bankers, 
fee,  of  the  city  of  London,  in  April  1843,  to  forward 
aotices  of  protest  to  parties  in  the  United  States  by 
:he  steamers  of  that  line,  and  that  such  notices  are, 
ly  the  usage  of  London,  considered  sufficient,  if  dis- 
patched by  the  first  mail  made  up  in  London  after  the 
lishonor  of  the  bill,  for  conveyance  to  the  United 
States  by  that  line. 

The  defendant  offered  evidence  to  prove  that  in 
A.pril  1843  there  were  five  regular  lines  of  sailing 
rackets  between  New  York  and  Liverpool,  the  regular 
lays  of  sailing  each  way  being  the  1st,  7th,  13th, 
LiHh  and  25th  days  of  each  month;  that  at  the  same 
inie  there  were  two  regular  lines  of  sailing  packets 
between  New  York  and  London,  which  sailed  from 
London  on  the  7th,  17th  and  27th  days  of  each  month, 
md  from  Portsmouth  on  the  1st,  10th  and  20th  days 
)f  each  month ;  that  it  was  the  usage  of  all  these 
rackets  at  that  time  to  carry  letter  bags,  which  were 
nade  up  at  the  post  office,  and  that  such  is  still  the 
isage;  and  that  it  was,  in  April  1843,  and  still  is,  the 
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usage  of  the  London  post  oflSce  to  issue,  daily,  a  sheet 
called  the  "  Packet  List,"  announcing  the  days  of 
sailing  of  packets  from  London  and  Liverpool  for  the 
United  States  and  other  foreign  countries. 

The  defendant  also  ofiFered  evidence  to  prove  that  it 
was,  in  April  1843,  the  usage  of  merchants  and  bankers 
in  London  and  in  New  York  to  forward  notices  of  dis- 
honor across  the  Atlantic  by  the  first  regular  packet 
after  the  dishonor,  whether  using  sails  or  steam,  or 
both ;  that  the  usage  of  London  was,  and  had  long 
been,  to  deposit  in  the  post  oflSce,  the  next  day  after 
the  dishonor  of  a  bill,  a  notice  addressed  to  the  party 
in  the  United  States,  to  be  forwarded  by  the  next  mail, 
and  that  the  usage  in  London  did  not  require  or 
authorize  the  notice  to  be  withheld  for  Cunard's  line 
if  a  packet  of  any  other  regular  line  sailed  in  the 
interval. 

The  evidence  on  both  sides  being  closed,  the  defen- 
dant objected  to  the  protest  as  evidence  in  the  cause, 
on  the  ground  that  it  did  not  state  facts  sufiicient,  if 
true,  to  make  out  the  dishonor  of  the  bill  for  nonac- 
ceptance,  and  moved  the  court  to  exclude  the  same 
from  the  jury  ;  or,  if  the  court  should  admit  the  pro- 
test as  evidence,  to  instruct  the  jury  that  it  is  not 
competent  for  the  plaintiflfs  to  add  to  or  explain  the 
protest,  or  to  prove  the  facts  of  presentment,  demand 
and  refusal,  or  either  of  them,  or  the  circumstances  of 
either,  by  parol  or  other  extrinsic  evidence. 

Whereupon  the  court  permitted  the  said  protest  to 
go  in  evidence  to  the  jury,  and  refused  to  give  the  in- 
struction asked- for;  but  instructed  the  jury  that  the 
said  protest  is  sufficient,  provided  the  jury  believe  from 
the  evidence  in  the  cause  that  the  clerk  to  whom  the 
said  bill  was  presented  by  the  notary  for  acceptance 
was  authorized  by  the  drawee,  T.  AV.  Clagett,  to  refuse 
acceptance  thereof. 

And  then    the  defendant,  by    counsel,  moved    the 
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court  further  to  instruct  the  jury  as  follows  :  "  If  you 
believe  that  the  bill  on  which  this  suit  is  founded  wag 
])rotested  for  nonacceptance  on  the  5th  day  of  April 
1843  ;  that  the  letter  from  the  holder,  containing  no- 
tice to  the  plaintiffs  of  the  nonacceptance,  was  written 
on  the  17th  of  April,  and  forwarded  by  the  Cunard 
steamer  of  the  19th  from  Liverpool  to  Boston,  that 
being  the  first  steamer  of  that  or  any  line  that  left 
England  for  the  United  States  after  the  date  of  the 
protest ;  that  during  the  interval  between  the  5th  and 
17th  days  of  April  one  or  more  regular  sailing  packets 
left  London  for  New  York,  by  which  the  holders  of 
the  bill  might  have  forwarded  the  notice ;  and  that 
during  the  same  interval  one  or  more  regular  sailing 
packets  left  Liverpool  for  New  York,  the  regular  days 
of  sailing  of  which  were  known  in  London,  by  which 
the  holders  of  the  bill  might  have  forwarded  the  no- 
tice ;  that  mails  or  letter  bags  were  regularly  made  up 
at  the  London  post  office  for  the  regular  sailing  packets 
from  that  city,  and  also  for  those  from  Liverpool  to 
New  York ;  then  the  notice  of  dishonor  was  not  des- 
patched in  due  time,  and  you  should  find  for  the  de- 
fendant. And  that  this  is  so,  although  you  find  that 
the  Cunard  line  of  steamers  carried  the  mail  between 
the  United  States  and  Great  Britain,  under  a  contract 
with  the  British  government ;  that  commercial  letters, 
from  merchants  in  Great  Britain  to  their  correspon- 
dents in  the  United  States,  were  usually  forwarded  by 
that  line,  and  that  the  steamer  of  the  19th  of  April 
might  have  been  reasonably  expected  to  arrive  as  soon 
as  any  of  the  sailing  packets  referred  to,  or  sooner.'' 
But  the  court  refused  to  give  said  instruction,  and 
instructed  the  jury  that  the  "  notice  of  the  dishonor 
of  the  said  bill  given  to  the  defendant  was  sufli- 
cient,  if  the  jury  believe  from  the  evidence  that  the 
Cunard  line  of  steamers  was  the  regularly  established 
mail  line  between  Great  Britain  and  the  United  States, 
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and  was  the  regular,  ordinary  mode  of  communication 
generally  used  and  adopted  by  merchants,  bill  brokers, 
and  other  men  of  business  in  Great  Britain,  as  the 
channel  of  communication  from  that  country  to  this ; 
and  that  such  notice  was  transmitted  by  the  first 
steamer  of  that  line  which  left  Great  Britain  after  the 
protest  of  said  bill." 

To  these  several  opinions  of  the  court  the  defendant 
excepted. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  as- 
sessed the  damages  at  five  thousand  one  hundred  and 
eighty-five  dollars  and  five  cents,  with  legal  interest 
on  four  thousand  seven  hundred  and  eleven  dollars 
and  eleven  cents  from  the  24th  of  February  1843,  that 
being  the  day  when  the  bill  was  discounted  by  the 
bank,  until  paid  ;  and  the  court  rendered  a  judgment 
according  to  the  verdict.  Whereupon  the  defendant 
applied  to  this  court  for  a  supersedeas^  which  was 
awarded. 
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Joynes  and  Patton^  for  the  appellant. 
D.  May  and  Stanard^  for  the  appellees. 

Samuels,  J,  Two  questions  are  presented  by  the 
record  before  us  : 

1st.  Whether  the  protest  made  by  the  notary  is 
suflicient  in  itself,  or  when  aided  by  the  parol  proof 
offered,  to  charge  the  plaintiff  in  error  as  endorser. 

2d.  AVhether  the  notice  of  dishonor  was  duly  for- 
warded to  the  endorser,  so  as  to  charge  him. 

As  to  the  first :  The  protest  sets  forth  the  facts  that 
the  notary  took  the  bill  on  which  the  suit  is  brought 
to  the  counting-house  of  Clagett,  the  drawee,  and, 
speaking  to  a  clerjc,  exhibited  the  bill  and  demanded 
acceptance  thereof ;  whereunto  he  answered  that  the 
same  could  not  be  accepted  ;  and  that  thereupon  the 
notary  protested  the  bill  for  non acceptance.     In  the 
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rgument  here  the  plaintifiF's  counsel  made  but  one 
bjection  to  the  sufficiency  of  the  protest ;  that  is, 
hat  it  does  not  state  that  the  clerk  of  the  drawee  had 
uthority  to  refuse  acceptance.  This  objection  should 
lOt  prevail,  if  the  protest  had  no  extrinsic  support  : 
The  most  formal  words  could  not  more  fully  express 
he  notary's  opinion  of  the  clerk's  authority  in  the 
►remises  than  is  set  forth  in  the  protest.  The  notary, 
t  the  counting-house  of  the  drawee,  exhibited  the 
►ill  to  a  clerk,  demanded  acceptance,  which  was  re- 
used, the  answer  to  the  demand  noted,  and  thereupon 
he  bill  protested.  This  means  that  in  the  judgment 
f  the  notary  it  was  proper  to  exhibit  the  bill  to  this 
lerk,  and  demand  acceptance  from  him  ;  that  the 
lerk  had  authority  to  act  on  that  demand  ;  that  his 
nswer  was  a  proper  refusal  :  And  upon  all  this  the 
otary  made  his  protest,  which  plainly  enough  ex- 
•resses  his  opinion  in  regard  to  the  sufficiency  of  every 
tep  on  which  he  founded  that  official  act. 

The  protest  in  this  case  is  in  the  same  form  as  that 
[]  Nelson  v.  Fotterall^  7  Leigh  179.  In  that  case  the 
rhole  court  seems  to  have  thought  that  parol  proof 
ras  admitisible  to  show  the  clerk's  authority  to  refuse 
cceptance  ;  two  of  the  judges  thought  it  necessary  in 
id  of  the  protest ;  two  others  thought  it  unnecessary, 
nd  that  the  protest  of  itself  was  sufficient :  It  was 
lot  intimated  by  any  one,  that  if  the  protest  did  not 
ufficiently  verify  the  fact  of  the  clerk's  authority, 
•arol  proof  was  inadmissible  to  supply  the  defect, 
"he  court  is  the  proper  tribunal  to  decide  what  facts 
re  proved  by  written  documents.  If  the  court,  as  it 
light  have  done,  had  decided  that  the  protest  proved 

proper -demand,  and  the  other  facts  set  forth  therein, 
t  was  unnecessary,  and  therefore  improper,  to  hear 
arol  proof  in  regard  to  it,  unless  proof  had  been 
reviously  offered  to  assail  the  truth  of  facts  alleged 
herein.     If  this   be  error  at  all,  it  certainly  is  not  to 
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the  prejudice  of  the  plaintiff  in  error  here ;  it  can  do 
him  no  harm,  after  facts  are  proved  by  appropriate 
written  testimony,  the  truth  of  which  is  in  nowise 
impeached,  to  admit  parol  proof  of  the  same  fact. 

Thns,  whether  we  regard  the  protest  as  suiBciept  in 
itself,  or  as  supported  by  the  parol  proof  fully  show- 
ing the  clerk's  authority  and  other  facts,  the  court 
did  not  err  to  the  prejudice  of  the  plaintiff  in  error  in 
permitting  the  protest  and  evidence  to  go  to  the  jury : 
The  parol  proof  established  the  fact  that  the  clerk  had 
authority  to  refuse  an  acceptance. 

As  to  the  second :  The  law  requires  notice  of  dis- 
honor of  commercial  paper  to  be  transmitted  to  the 
parties  thereto,  for  the  purpose  of  enabling  them  to  do 
what  is  needful  to  protect  their  interests ;  to  this  end 
it  may  be  important  to  have  early  notice,  and  the  law 
requires  it  to  be  given.  In  the  case  before  us  the 
notice  was  sent  in  a  mode  which  would  bring  it  to  the 
hands  of  the  plaintiff  in  error  at  the  earliest  practicable 
day :  Yet  it  is  alleged  that  it  should  have  been  sent 
by  another  mode,  which,  although  it  might  have  com- 
menced the  transmission  at  an  earlier  day,  yet  would 
not  have  delivered  it  so  soon  as  the  mode  adopted.  If 
we  could  yield  to  the  argument  of  the  plaintiff's 
counsel,  we  should  sacrifice  the  object  of  the  law. 
The  notice  was  transmitted  in  the  mail  by  an  ocean 
steamer  belonging  to  the  Cunard  line,  which  line 
carried  the  mail  from  Great  Britain  to  the  United 
States.  It  was  sent  by  the  first  steamer  which  started 
after  the  bill  was  dishonored.  This  brings  the  case 
within  the  stringent  rule  of  requiring  that  the  notice 
be  sent  by  the  first  mail.  It  appears,  however,  that 
theiH3  are  regular  lines  of  sailing  packets  from  London 
(the  place  of  the  drawee's  residence)  to  the  United 
States ;  that  these  packets  carried  letter  bags  made  up 
at  the  London  post  office ;  and  that  the  times  for  their 
sailing  from  Great  Britain  occurred  between   tlie  day 
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of  the  dishonor  of  this  bill  and  the  day  of  the  steamer's 
leaving.  It  further  appears,  that  although  a  sailing 
packet  should  leave  on  the  regular  day  for  her-depar- 
ture,  and  thereafter  a  steamer  should  leave  on  her 
regular  day  of  departure,  the  steamer  would  probably 
arrive  first  in  the  United  States.  It  further  appears, 
that  the  line  of  mail  steamers  is  used  by  a  very  large 
majority  of  business  men  for  the  transmission  of  letters 
from  Great  Britain  to  the  United  States.  There  can 
be  no  question  that,  of  these  two  modes  of  transmis- 
sion, the  proper  one  was  adopted.  This  one  has  in  its 
favor  the  facts  that  it  carries  the  mail,  that  it  is  the 
ordinary  mode  of  transmission,  and  that  it  may  be 
expected  to  deliver  a  letter  at  an  earlier  day  than  the 
other;  that  other  having  in  its  favor  the  facts  that  it 
starts  at  an  earlier  day,  and  carries  a  letter  bag.  There 
is  nothing  to  counterbalance  the  fact  that  the  other 
line  will  deliver  the  letter  at  the  earliest  day.  I  think 
the  notice  of  dishonor  was  duly  transmitted. 
I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred. 
Judgment  affirmed. 
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Stainback  v.  The  Bank  of  Virginia.  ism. 

April 


May  Mth. 

1.  A  power  of  attorney  to  draw,  endorse,  or  accept  bills,  and  to 

make  and  endorse  notes,  negotiable  at  a  particular  bank, 
in  the  name  of  the  principal,  in  the  absence  of  anything 
to  show  a  different  intention,  must  be  construed  as  giving 
authority  to  act  only  in  the  separate  individual  business 
of  the  principal :  And  an  endorsement  of  a  bill  by  the 
agent,  in  the  name  of  his  principal,  for  the  benefit  of  the 
agent,  is  beyond  his  authority,  and  does  not  bind  the 
principal. 

2.  A  party  dealing  with  the  agent,  with  knowledge  or  means  of 

knowledge  that  under  such  a  power  he  is  endorsing  the 
name  of  his  principal  for  his  own  benefit,  is  not  entitled 
to  recover  from  the  principal. 

3.  The  fact  that  the  attorney,  who  was  the  drawer  of  the  bill  upon 

which  he  endorsed  the  name  of  his  principal,  held  the 
bill  at  the  time  it  was  discounted  by  the  holder,  and  thai 
the  proceeds  were  passed  to  his  credit,  are  of  themselves 
full  proof  that  the  attorney  was  acting  for  his  own  benefit, 
and  not  that  of  his  principal. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  Petersburg,  brought  by  the  Bank  of  Virginia 
against  Littleberry  E.  Stainback,  as  endorser  of  three 
bills  of  exchange,  each  for  five  hundred  pounds  ster- 
ling, drawn  by  F.  C.  Stainback  upon  T.  W.  Clagett,  of 
London,  and  protested  for  nonacceptance.  The  bills 
purport  to  be  endorsed  by  Littleberry  E.  Stainback, 
by  F.  C.  Stainback,  his  attorney.  Two  of  them  bear 
date  the  6th,  and  the  third  the  7th  of  February  1843. 
This  case  presented  the  same  questions  as  to  the  pro- 
test and  notice  as  arose  in  the  next  preceding  case,  but 
they  are  not  noticed  by  this  court.  The  case  turned 
upon  questions  arising  out  of  the  endorsement  by  the 
attorney. 

On  the  trial  of  the  cause,  after  the  plaintiffs  had  in- 
troduced in  evidence  the  three  bills  of  exchange,  the 
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protests,  and  the  evidence  as  to  the  dishonor  of  the  bills 
and  the  notice.,  they  introduced  a  power  of  attorney  in 
tck  the  following  terms  : 

a.  '*  Know  all  men  by  these  presents,  that  I,  Little- 
berry  E.  Stainback,  of  the  town  of  Petersburg,  state  of 
Virginia,  have  made  and  appointed  Francis  C.  Stain- 
back,  of  the  town  of  Petersburg,  state  of  Virginia,  my 
true  and  lawful  agent  and  attorney,  for  me  and  in  ray 
name  and  behalf  to  make,  or  endorse  my  name  on,  any 
note  negotiable  and  payable  at  the  office  of  discount 
and  deposit  of  the  Bank  of  Virginia,  in  Petersburg; 
also  to  endorse  my  name  on  any  bill  of  exchange  ne- 
gotiable at  the  office  aforesaid,  and  to  subscribe  my 
name  to  any  such  bill  or  note,  or  to  any  endorsement 
thereof,  or  any  acceptance  of  any  such  bill ;  also  to 
draw  in  my  name  or  sign  and  subscribe  to  any  check 
payable  and  negotiable  at  the  said  office  of  discount 
and  deposit  in  Petersburg  as  aforesaid  ;  hereby  ratify- 
ing, allowing  and  confirming  all  and  every  act  that  my 
said  agent  and  attorney  shall  do  in  and  about  the  pre- 
mises. And  I,  the  said  Littleberry  E.  Stainback,  for 
myself,  my  heirs,  &c.,  do  hereby  covenant  with  the 
president,  directors  and  company  of  the  Bank  of  Vir- 
ginia, and  their  successors,  that  this  power  of  attorney 
shall  continue  in  full  force  and  virtue  until  due  notice 
shall  be  given  in  writing  to  the  cashier  of  their  office 
in  Petersburg  of  its  revocation  ;  and  that  all  notices  of 
the  protests  of  any  bill  or  note  made,  endorsed  or  ac- 
cepted by  me,  shall  be  good  and  sufficient  in  law,  if 
given  to  my  attorney  aforesaid  in  my  absence  from 
the  said  town  of  Petersburg,  state  of  Virginia.  In 
witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  19th  day  of  March  lvS33. 

L.  E.  StaiKback.     [SeaLy 

This  power  of  attorney  was  deposited  in  the  Bank 
of  Virginia  at  Petersburg  when  it   was  executed,  and 
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had  remained  there  ever  since,  unrevoked,  until  after 
the  bills  of  exchange  on  which  the  action  is  founded 
were  discounted  by  that  bank.  On  the  12th  of  Feb- 
ruary 1843  L.  E.  Stainback  addressed  a  note  to  the 
cashier  of  the  bank,  directing  him  to  deliver  the  power 
of  attorney  to  F.  C.  Stainback  ;  and  on  the  next  day 
F.  C.  Stainback,  as  the  attorney  of  L.  E.  Stainback, 
by  endorsement  on  this  note,  which  was  attached  by 
wafers  to  the  power,  revoked  it  from  that  date. 

It  was  proved  that  F.  C.  Stainback  was  born  on  the 
25th  of  February  1816  ;  that  at  the  date  of  the  power 
of  attorney  the  defendant  was  a  merchant  in  Peters- 
burg, and  F.  C.  Stainback,  who  is  his  son,  was  a  clerk 
in  his  store,  and  engaged  in  no  business  on  his  own 
account ;  that  F.  C.  Stainback  had  never  been  engaged 
in  any  business  on  his  own  account  until  the  partner- 
ship of  L.  E.  Stainback,  Son  &  Co.  was  formed,  which 
commenced  business  March  5th,  1837 ;  said  firm  con- 
sisting of  the  defendant,  L.  E.  Stainback,  F.  C.  Stain- 
back and  James  Macfarland,  who  married  a  daughter 
of  the  defendant.  That  Macfarland  died  in  the  latter 
part  of  the  year  1841,  leaving  the  defendant  and  F.  C. 
Stainback  surviving  him,  the  latter  of  whom  had  the 
sole  charge  of  settling  up  the  business  of  the  firm. 
That  the  bills  on  which  this  suit  is  founded  were 
received  by  the  Bank  of  Virginia  at  Petersburg  from 
F.  C.  Stainback,  and  their  proceeds  passed  on  the 
books  of  the  bank  to  his  credit ;  that  two  of  the  bills 
were  lodged  with  the  bank  on  the  6th,  and  so  passed 
to  his  credit  on  the  7th  of  February  1843,  which  was 
the  regular  bill  day  at  the  bank,  and  the  third  bill  was 
lodged  with  the  bank  on  the  7th,  and  so  passed  to  his 
credit  on  the  9th  of  the  same  month,  which  was  a  re- 
gular discount  day  at  said  bank.  That  at  these  dates 
F.  C.  Stainback  was.  a  merchant  in  Petersburg,  and 
had  been  since  about  July  1842,  in  good  credit,  en- 
gaged in  shipping  produce  and  drawing  bills.     That 
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the  defendant  had  been  engaged  in  no  active  business 
since  the  dissolution  of  the  partnership  of  L.  E.  Staio- 
^1^  back,  Son  &  Co. ;  had  removed  to  his  farm,  which  lies 
of  just  beyond  the  corporation  line  of  Petersburg,  and 
was  seldom  in  town  ;  though  he  was  in  February  1S43 
the  owner  of  ships. 

It  was  further  proved  by  the  cashier  of  the  Bank  of 
Virginia  at  Petersburg,  that  it  was  understood  by  him 
at  the  time  said  bills  were  negotiated,  as  a  matter 
generally  known  at  the  time  in  Petersburg,  that  F.  C. 
Stainback  went  to  Charleston  in  January  1843  to  buy 
cotton,  and  that  he  made  large  purchases,  and  that 
the  cashier  supposed  and  believed  at  the  time  that 
the  said  bills  were  drawn  on  shipments,  but  he  did 
not  know  on  what  shipments,  nor  did  he  know  for 
whom  the  purchases  in  Charleston  had  been  made. 
That  on  the  morning  of  the  7th  day  of  February  1843, 
the  account  of  F.  C.  Stainback  in  the  Bank  of  Vir- 
ginia at  Petersburg  was  overdrawn,  the  balance  against 
him  being  three  thousand  one  hundred  and  ninety- 
three  dollars  and  eight  cents  ;  that  his  deposits  and 
discounts  on  that  day  amounted  to  eight  thousand  five 
hundred  and  sixty-two  dollars  and  sixty  cents,  and  his 
checks  to  seven  thousand  nine  hundred  and  eighty- 
nine  dollars  and  thirty  cents,  leaving  a  balance  of  two 
thousand  six  hundred  and  nineteen  dollars  and  seventy- 
eight  cents  against  him  on  the  morning  of  the  Sth; 
that  his  discounts  and  deposits  amounted  on  the  Sth  to 
three  thousand  seven  hundred  and  ninety-two  dollars 
and  twenty-eight  cents,  and  his  checks  to  six  thousand 
nine  hundred  and  ninety-nine  dollars  and  forty-nine 
cents,  leaving  a  balance  of  five  thousand  eight  hun- 
dred and  twenty-six  dollars  and  ninety-nine  cents 
against  him  on  the  morning  of  the  9th ;  that  his  dis- 
counts and  deposits  on  that  day  amounted  to  four 
thousand  seven  hundred  and  seventy-eight  dollars  and 
seventy-eight  cents,  and  that  no  check  of  his  was  paid 
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or  presented  for  payment  on  that  day ;  and  that  his 
account  continued  to  be  overdrawn  until  the  16th  of 
February  1843. 

It  was  farther  proved  that  F.  C.  Stainback  was 
generally  regarded  as  the  agent  of  his  father ;  that  the 
transactions  of  L.  E.  Stainback,  Son  &  Co.  had  been 
very  large,  and  after  the  death  of  Macfarland,  one  of 
the  partners,  sometimes  amounted  to  one  hundred 
thousand  dollars  a  mouth  at  the  said  bank.  That  after 
the  death  of  Macfarland  in  1841,  about  July  1842,  F. 
C.  Stainback  was  in  the  habit  of  signing  and  endorsing 
the  name  of  the  defendant  on  bills  and  notes  nego- 
tiated at  said  bank,  as  it  is  endorsed  on  the  bills  in 
evidence  in  this  cause ;  but  that  none  of  the  bills  so 
drawn  or  endorsed  had  been  dishonored,  and  that  none 
of  the  said  notes  had  been  taken  up  by  the  defendant. 
That  P.  C.  Osborne,  one  of  the  endorsers  on  the  bills 
on  which  this  action  is  founded,'  is  a  son  in  law  of  the 
defendant,  and  resided  in  Petersburg.  That  from  about 
the  month  of  April  1842  the  indebtedness  of  L.  E. 
Stainback,  Son  &  Co.  to  the  plaintiffs  on  their  accom- 
modation was  rapidly  reduced,  and  F.  C.  Stainback 
frequently  used  his  own  checks,  and  funds  apparently 
his  own,  to  make  payments  and  deposits  for  the  benefit 
of  that  firm ;  and  that  F.  C.  Stainback  frequently  put 
his  name  on  paper  of  L.  E.  Stainback,  Son  &  Co.  as 
last  endorser,  so  that  he  might  have  the  control  of  the 
proceeds  of  the  discounts.  That  when  the  bills  in 
evidence  in  this  case  were  negotiated  F.  C.  Stainback 
had  on  deposit  to  his  credit  at  said  bank  notes  and 
inland  bills,  considered  good,  to  the  amount  of  up-, 
wards  of  thirty  thousand  dollars,  running  to  maturity, 
which  were  withdrawn  by  him  on  or  about  the  13th 
of  February  1843. 

It  was  also  proved  by  the  cashier  of  the  bank  at 
Petersburg,  that  he  was  present  at  the  meeting  of  the 
board  of  directors  when   the   bills  in  this  case  were 
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A^'       negotiated,  and  that  he  had  no  knowledge  that   the 
^^'''°-      proceeds  of  said   bills  were    not  to  be   used  for  the 
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fitainback   benefit  of  the  defendant;    that  several  foreign    bills 
Bank  of     drawn  by  F.  C.  Stainback  after  the  revocation  of  the 

Virgtnta.  -^ 

power  of  attorney  were  endorsed  by  the  defendant 
with  his  own  hand  and  by  P.  C.  Osborne,  and  were 
negotiated  by  the  Bank  of  Virginia  at  Petersburg,  and 
the  proceeds  passed  to  the  credit  of  F.  C.  Stainback, 
one  of  them,  for  one  thousand  pounds,  being  drawn  on 
T.  W.  Clagett,  of  London  ;  and  that  in  February  1843 
there  was  an  account  in  the  name  of  L.  E.  Stainback, 
Son  &  Co.  on  the  books  of  said  bank,  which  was, 
however,  merely  a  continuation  of  their  accommoda- 
tion at  the  bank,  which  was  about  the  1st  of  February 
1843  reduced,  by  F.  C.  Stainback's  check  for  six  hun- 
dred dollars,  to  about  five  thousand  dollars. 

The  said  cashier  also  proved  that  he  was  authorized 
by  the  board  of  directors,  and  that  it  is  not  unusual, 
where  large  dealers  with  the  bank,  especially  dealers 
who  are  drawing  foreign  bills,  and  persons  having 
large  deposits  of  bills  and  notes  to  their  credit  running 
to  maturity,  to  permit  them  to  overdraw  their  accounts 
for  a  few  days  in  the  course  of  business,  where  he  has 
reason  to  believe  that  a  discount  will  be  obtained  of 
the  bills  or  notes  lodged  with  him  on  next  discount 
day.  That  the  overdrawing  aforesaid  of  F.  C.  Stain- 
back was  known  to  the  said  cashier,  but  was  not  made 
known  by  him,  nor,  as  far  as  he  knows,  in  any  other 
way,  at  the  time  said  bills  were  discounted,  to  the 
board  of  directors,  by  whom  they  were  discounted. 
.  Upon  this  evidence  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows : 

Ist.  If  you  believe  from  the  evidence  that  the  bills 
on  which  this  suit  is  brought  were  received  by  the 
plaintiffs  from  F.  C.  Stainback,  and  discounted  by 
them  for  his  accommodation,  and  that  the  plaintiffs 
knew,  or  had  reason  to  believe,  that  the  money  was 
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obtained  by  the  said  F.  C.  Stainbackfor  his  individual 
benefit,  then  the  plaintiffs  are  not  entitled  to  recover 
against  the  defendant  by  force  of  the  power  of  attor- 
ney given  in  evidence  by  them.  But  if  the  jury  be- 
lieve that  the  plaintiffs  received  the  said  bills  from  the 
said  F.  C.  Stainback,  and  passed  the  proceeds  to  his 
credit,  then  it  was  incumbent  on  them  to  satisfy  them- 
selves that  the  money  was  obtained  for  the  use  and 
benefit  of  the  defendant. 

2d.  If  you  believe  from  the  evidence  that  the  power 
of  attorney  given  in  evidence  in  this  case  was  made 
by  the  defendant  whilst  a  merchant  in  Petersburg,  and 
F.  C.  Stainback,  his  son,  was  under  age  and  a  clerk  in 
his  store,  and  engaged  in  no  business  on  his  own  ac- 
count, and  that  the  object  of  the  defendant  in  making 
the  said  power  was  to  authorize  his  said  son  to  transact 
his  business  at  the  Bank  of  Virginia  at  Petersburg,  and 
that  this  was  known  to  the  plaintiffs ;  and  if  you  be- 
lieve that  the  bills  on  which  this  suit  is  founded  were 
not  endorsed  by  the  said  F.  C.  Stainback  in  the  course 
of  transacting  and  attending  to  the  business  of  the  de- 
fendant at  the  said  bank,  but  for  the  said  F.  C.  Stain- 
back's  own  use  and  accommodation,  and  that  the  same 
were  discounted  by  the  plaintiffs  for  the  accommoda- 
tion of  said  F.  C.  Stainback,  then  the  plaintiffs  are  not 
entitled  to  recover  against  the  defendant  by  force  of 
said  power  of  attorney. 

3d.  If  you  believe  from  the  evidence  that  the  power 
of  attorney  given  in  evidence  in  this  cause  was  made 
by  the  defendant  whilst  a  merchant  in  Petersburg,  and 
whilst  the  said  F.  C.  Stainback,  his  son,  was  a  clerk  in 
his  store  and  under  age,  and  engaged  in  no  business  on 
his  own  account,  and  that  the  object  of  the  said  de- 
fendant in  making  the  said  power  was  to  authorize  and 
empower  his  said  son  to  sign  his  name  to  bills,  notes, 
<fec.,  in  the  business  of  the  said  defendant,  and  not  to 
authorize  the  said  F.  C.  Stainback  to  use  the  name  of 
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the  defendant  for  his  (the  said  F.  C.  Stainback's)  own 
benefit,  and  that  this  was  known  to  the  plaintiffs; 
and  if  yon  believe  that  the  bills  on  which  this  suit  is 
brought  were  not  endorsed  by  the  said  F.  C.  Stainback 
in  the  business  or  for  the  benefit  of  the  defendant,  but 
for  the  said  F.  C.  Stainback's  own  use  and  accommo- 
dation, and  that  the  same  were  discounted  by  the 
plaintiffs  for  the  accommodation  of  said  F.  C.  Stain- 
back,  then  the  said  plaintiffs  are  not  entitled  to  recover 
against  the  said  defendant  by  force  of  said  power  of 
attorney. 

The  court  refused  to  give  these  instructions,  or  any 
of  them  ;  and  instructed  the  jury  as  follows  : 

That  the  power  of  attorney  offered  in  evidende  in 
this  cause,  from  the  defendant  to  his  son,  F.  C.  Stain- 
back,  to  endorse  bills,  notes,  &c.,  for  the  defendant  at 
the  branch  Bank  of  Virginia  in  Petersburg,  gave  the 
said  F.  C.  Stainback  no  power  to  endorse  bills  or  notes 
for  his  own  benefit,  or  that  of  any  other  person  except 
the  defendant  himself;  that  the  endorsements  made 
upon  the  bills  exhibited  in  evidence  in  this  cause,  in 
the  manner  in  which  the  same  are  made,  are  not  in- 
consistent with  the  power  of  the  said  F.  C.  Stainback 
to  endorse  bills  and  notes  for  the  benefit  of  the  defen- 
dant, but  within  the  scope  of  his  authority  to  endorse 
bills  for  that  purpose.  If,  therefore,  the  jury  shall 
believe,  from  the  evidence  in  the  cause,  that  the  plain- 
tiffs discounted  said  bills  without  notice  of,  or  just 
cause  to  suspect,  any  intended  fraud  or  misapplication 
of  the  proceeds  thereof  from  the  use  and  benefit  of 
the  principal,  that  then  the  defendant  is  bound  by  said 
endorsements;  and  any  subsequent  misapplication  of 
the  proceeds  of  said  bills  (if  there  were  any)  will  not 
defeat  the  right  of  the  plaintiffs  to  recover  of  the  de- 
fendant. 

The  defendant  excepted  to  the  opinion  of  the  court. 

There  was  a  verdict  for  the  plaintiffs,  and  a  motion 
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by  the  defendant  for  a  new  trial,  which  was  overruled,       1854. 
and  judgment  rendered  for  the  plaintiffs;  when  the      Term. 


defendant  again  excepted,  and   applied  to  this  court    stainuack 
for  a  supersedeas,  which  was  awarded.  Bank  of 

^  Vlrgmia. 

Joynes  and  Patton^  for  the  appellant. 
D.  May  and  Stanard^  for  the  appellees. 

Samuels,  J.  The  several  endorsements  on  which 
this  suit  is  founded  were  made  under  color  of  autho- 
rity conferred  by  the  power  of  attorney,  which  was 
the  subject  of  consideration  in  the  case  of  Stainback  v. 
Read  &  Co,^  recently  decided  in  this  court.  This  case, 
like  the  case  above  mentioned,  turns  upon  the  ques- 
tions : 

1st.  Whether  the  endorsements  were  made  in  the 
proper  exercise  of  the  agent's  authority. 

2d.  If  not,  whether  there  is  anything  in  the  dealing 
between  the  bank  and  the  agent  which  should  bind 
the  principal,  notwithstanding  the  agent's  want  of 
authority. 

After  the  evidence  had  been  heard  on  the  trial  in 
the  court  below,  three  several  instructions  were  moved 
for  by  the  defendant's  counsel,  predicated  upon  por- 
tions of  the  evidence,  tending  to  show  that  the  agent, 
in  making  the  endorsements,  was  not  acting  in  the 
business  of  the  principal,  but  for  the  agent's  own 
benefit,  and  praying  the  court  to  instruct  the  jnry,  if 
they  believed  this  fact,  they  should  find  for  the  defen- 
dant. These  instructions  were  refused  by  the  court ; 
and  therein  the  court  erred.  If  the  agent  did  in  fact 
endorse  the  name  of  his  principal  on  the  bills  for  the 
agent's  own  accommodation,  he  exceeded  his  authority, 
and  the  endorsements  standing  alone  do  not  bind  the 
principal. 

2d.  As  to  the  second  question  :  In  the  case  above 
mentioned  it  was  declared  that,  under  certain  circum- 
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stances  therein  mentioned,  a  principal  might  be  bound 
by  the  act  of  the  agent,  although  the  agent  may  have 
exceeded  his  authority.  This  modification  of  the  ge- 
neral rule  in  regard  to  a  power  to  endorse,  &c.,  applies 
in  the  case  of  an  innocent  holder  for  value,  who  has 
become  such  by  the  act  of  an  agent  apparently  within 
the  scope  of  his  authority.  The  court,  in  the  absence 
of  all  proof  tending  to  prove  the  fact,  should  not  have 
submitted  it  to  the  jury  to  find  whether  the  bank  was 
an  innocent  holder.  So  far  from  showing  that  the 
bank  might  have  been  deceived,  and  was  probably 
deceived,  by  the  agent,  the  evidence  tends  strongly  to 
prove  the  reverse.  In  legal  intendment  the  bank 
knew  the  limits  of  the  agent's  written  authority; 
they  had  that  authority  in  their  own  keeping;  the 
bills  were  drawn  by  the  agent  in  his  own  name  and 
behalf;  the  name  of  the  principal,  who  was  the  payee, 
was  endorsed  by  the  agent ;  and  yet  the  bills  are 
found  in  the  hands  of  the  drawer,  and  offered  by  him 
for  discount  for  his  own  benefit,  and  they  are  dis- 
counted accordingly,  and  the  proceeds  applied  to  the 
credit  of  the  agent's  own  individual  account.  At  the 
time  the  proceeds  of  the  bills  were  so  applied  to  the 
agent's  credit  he  was  indebted  to  the  bank  in  a  large 
amount;  and  thus  his  debt  was  paid,  so  far  as  the 
proceeds  of  the  bills  extended.  In  every  stage  of  the 
proceeding  with  which  the  bank  was  connected,  it 
WHS  perfectly  apparent  that  the  business  of  the  agent, 
and  not  of  the  principal,  was  to  be  i)romoted. 

It  will  not  do  to  say  that  the  agent  miglit,-l)y  a  cer- 
tain disposition  of  the  ])roceeds,  have  indemnified  his 
principal,  and  that  the  bank  could  not  know  that  he 
would  not  do  so.  The  answer  is  obvious,  that  the 
proceeds  of  the  bills  were  at  once  applied  to  his  own 
benefit  on  the  books  of  the  bank,  with  its  full  know. 
ledge  and  consent.  If  the  possibility  that  an  agent 
may  indemnify  his  principal   against  abuse,  of  power 
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may  be  relied  on  to  bind  the  principal,  the  practical 
and  beneficial  effects  of  limitations  in  powers  will  be 
destroyed;  for  in  every  case  the  agent  may  possibly 
indemnify  his  principal  against  such  abuse. 

The  remaining  questions,  growing  out  of  the  pro- 
tests, and  the  mode  of  transmitting  the  notices  of  dis- 
honor, are  considered  in  another  case  between  the 
same  parties ;  and  I  refer  to  what  is  there  said  as 
expressing  my  opinions  on  those  questions. 

I  am  of  opinion  to  reverse  the  judgment,  and  re- 
mand the  case  for  a  new  trial  to  be  had  in  conformity 
with  the  principles  herein  declared,  if  on  such  new 
trial  the  proof  shall  be  the  same  in  substance  as  on 
the  former  trial. 

Allen  and  Daniel,  Js,  concurred. 

MoNCURE  and  Lee,  Ja.  dissented. 

The  judgment  was  as  follows: 

It  seems  to  the  court  here,  that  the  power  of  attor- 
ney from  L.  E.  Stainback  to  F.  C.  Stainback,  given  in 
evidence  at  the  trial,  as  between  the  principal  and 
agent,  gave  the  attorney  no  authority  to  endorse  the 
bills  given  in  evidence,  with  the  name  of  L.  E.  Stain- 
back, for  the  accommodation  of  the  attorney;  and 
that  parties  dealing  with  the  attorney,  and  having  the 
means  of  knowing  that  he,  in  endorsing  the  name  of 
the  principal  and  obtaining  a  discount  thereon,  did  so 
for  the  accommodation  of  the  agent  and  not  of  the 
principal,  cannot  recover  of  the  principal.  It  further 
seems  to  the  court,  that  the  facts  appearing  in  the  re- 
cord, that  the  attorney,  who  was  also  the  drawer,  held 
the  bills  at  the  time  they  were  offered  for  discount  and 
discounted  by  the  defendants  in  error,  and  that  the 
proceeds  were  passed  to  the  credit  of  the  attorney, 
the  drawer  as  aforesaid,  are  of  themselves  full   proof 
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«4        that   the  attomeT  was  actine  for  his  own  benefit  and 

«Tn-      not  that  of  his  principal :  all   which   was   known  to 

Anb^t  the  defendants.     It  therefore  seems  to  the  conrt  that 

inkf>t     the   Circa  it  court  erred   in  refasing  to  give  in  snb- 

jitance  the  three  several  instructions   moved  for  by 

the  plaintiff,  and  in  giving  that  which   was  given  in 

lien  thereof. 

Therefore,  it  is  considered  by  the  conrt  that  the 
judgment  aforesaid  be  reversed  and  annulled,  and  that 
the  defendants  pay  to  the  plaintiff  his  costs  expended 
in  this  coart :  that  the  verdict  of  the  jury  be  set  aside, 
and  the  canse  remanded,  with  instructions  that  if  upon 
any  future  trial  the  evidence  shall  be  in  substance  the 
same  as  at  the  former  trial,  and  if  the  defendant  in  the 
court  below  shall  ask  it,  the  court  shall  instruct  the 
jury  in  a(?cordanee  with  the  opinion  of  this  court,  as 
herein  declared. 
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Stainback  v.  Read  &  Co.  ^^^ 


May  2eth. 

1.  A  power  of  attorney  iriven  to  an  agent  to  act  in  the  name  and 

on  behalf  of  his  principal,  in  the  absence  of  anything  to 
show  a  different  intention,  must  be  construed  as  giving 
authority  to  act  only  in  the  separate  individual  business 
of  the  principal. 

2.  A  power  of  attorney  to  draw,  endorse  and  accept  bills,  and 

to  make  and  endorse  notes,  negotiable  at  a  particular 
bank,  in  the  name  of  the  principal,  does  not  authorize  the 
attorney  to  draw  a  bill  in  the  joint  names  of  himself  and 
his  principal. 

3.  Such  a  power  does  not  authorize   the  attorney  to  draw  a  bill 

in  the  name  of  his  principal  upon  a  person  having  no 
funds  of  the  principal  in  hi3  hands.  And  if  such  a  bill  is 
accepted  and  paid  by  the  drawee  for  the  accommodation 
of  the  drawer,  {here  is  no  implied  obligation  of  the  prin- 
cipal to  repay  him. 

4.  Such  a  power  does  not  authorize   the  att()rney  to  draw  a  bill 

in  the  name  of  his  principal  for  the  benefit  of  the  attor- 
ney; and  a  party  dealing  with  the  attorney,  and  having 
the  means  of  knowing  that  the  agent  was  exceeding  his 
powers  in  thus  drawing  the  bill  for  his  own  benefit,  can- 
not recover  of  the  principal. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  Petersburg,  brought  by  C.  C.  Read  &  Co.  against 
Littleberry  E.  Stainback.  Upon  the  trial  the  plaintiffs 
introduced  in  evidence  a  bill  of  exchange,  which  bore 
date  the  14th  of  December  1842,  and  was  directed  to 
them,  whereby  they  were  requested  to  pay  to  P.  C.  & 
J.  D.  Osborne  &  Co.  one  thousand  nine  hundred  and 
sixty-nine  dollars  and  forty-two  cents.  The  bill  was 
signed  by  L.  E.  Stainback,  by  F.  C.  Stainback,  attor- 
ney, and  by  F.  C.  Stainback,  and  was  endorsed  by  the 
payees  and  F.  Stainback ;  and  was  paid  by  the 
plaintiffs,  who  charged  the  amount  on  their  books  to 
F.  C.  Stainback  and  the  defendant ;  neither  of  whom 
had,  at  the  date  of  the  bill,  any  funds  in  the  hands  of 
the  plaintiffs. 

Vol.  XL— 36 
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I    ^- .  i-'    ^  z     :  r . ^ -r  V-  tt  T I  • :    r»  zi-t  r_:L_-r  i  •  ~t  t^e  ':»r- 
^- - --  zj    :  l*-:Z  '\r:    i':-'.  iLz:   t'i   F.  C.  S:i.:i:' i:k 

^*>-!•  /  j^  k  li.i  'le  r- i.--fc^-ri^-r-:  i' i  T^rT^'eiiient  vf  rbe 
'  -  •  r  --^  f  L-  E.  ^*i  n*  i  i-  S  :i  A:  C-.  i:-  to  tLe  tiuit 
•  f  *.  .♦  fi  .~rr  -I.  1  *-r->-  A ::  kT  L.  F.  >:i:::'*  aek,  S^»a  «i: 
T-  -  i'. :  i'-«  F.  C  S:.i:i.'-i.-k  li.i  an  a.i-eouat  at  the 
I^<:.k  :  V:r^-:-:i  :r.  Pr*-rrr'^-:rz  in  Deceai^-er  1>4± 
a:,  i  :r^-!  -:-!t.  ir.  i  ::.  i:  L  E.  S*a:n'i.:k.  S»n  A:  Co, 
-*^^r^  '.:.  W'  '^i  Zf  tLi:  '  ir.k  -in::!  1^43.  That  on  the 
1.^*:.  «r/:'  D^-rr-/>:r  1*^45:  •h'lr  ^ill  aforesaid  was  di*^ 
f'\\*i'\  '\j  -^:  i  '^'iT.k.  ar.  i  the  pr-.-ev-is  passed  to  the 
::.:]-.::  :^*.  o:;!  ^f  F.  C.  Sti^iL'-^-^.-k,  the  draft  noi 
*':.»'U  hav;:,jr  '»»r»^r  a.:'ep*-.-ii  bj  the  pltiintitfs.  That  ir 
n;^:.^j^:r!^  t:.e  ^'ar.k  !•  :-:ne^s  nf  L.  E.  Stainback,  Sor 
kM  Co.  F.  C.  Striir/'a'^k  trejuentlv  endorsed  notes  anc 
h.'il-  la-t,  t^iiat  he  n.iu'ht  control  the  proceeds. 

Tiie  j/..;i:;titf-  al^o  intr«Hinced  two  letters,  l>oth  oJ 
th^-iij  in  tliC  handwritiniT  of  F.  C.  Stainback,  and  ad 
dre--ed  to  tlM.in.  One  bears  date  September  21st 
1  -42,  and  i^  ^iL^led  ''  L.  E.  Stainback,  Son  *fc  Co/'  Tht 
ii]\\y  part  of  it   havii.ir  any  bearing  on  this  case  is  ai 

'•  I   eri^lMre   some  paper,  for  which  please  send  im 
your  not(.'^,  ]>ayaMe  at  Farmville,  viz  : 
.My  note  dated  2d  Se])teniber,  at  90  days, 

tnvor  L.  E.  S. 1,619  4J: 

Do.         do.         7th  do.  do.  -         1,941  61 


§3,561   1; 


For  which  be  jdeased   to  send  me  your  notes  in  favoi 
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of  L.  E.  Stainback,  Son  &  Co.,  dated  1st  September,       i^m. 
at  90  days,  for  $1,618.38,  and  dated   8th  September,      tSpw. 


at  90  days,  for  $1,942.77,  which  will  balance.     You    sutinback 
can  use  the  notes  if  you  wish.  ReadACo. 

'*  L.  E.  Stainback,  Son  &  Co.  have  $15,000  to  pay 
on  4th  of  next  month,  and  I  wish  to  provide  myself 
with  paper  in  time.  Your  notes  you  will  make  paya- 
ble in  Farmville." 

The  second  letter  bears  date  December  15th,  1842, 
and  is  signed  "  F.  C.  Stainback."  In  it  he  says,  "  I  have 
yours  of  10th,  handing  your  check  for  $1,000.  Your 
draft  fell  due  to-day,  not  on  16th,  and  I  had  to  alter 
the  date  to  15th.  I  would  not  have  used  it  if  I  could 
have  avoided  it." 

"  P.  S.  The  draft  of  $1,740.92  is  right.  We  had 
another  discounted  to-day  for  about  $1,V00.  Will 
duly  take  care  of  them." 

The  plaintiffs  also  introduced  in  evidence  certain 
bills  or  drafts,  one  of  which  was  endorsed  by  L.  E. 
Stainback,  by  F.  C.  Stainback  attorney,  F.  C.  Stain- 
back, and  L.  E.  Stainback,  Son  &  Co. ;  and  another 
was  signed  as  the  bill  on  which  this  action  is  founded 
is  signed. 

The  defendant  offered  evidence  to  prove  that  at  the 
date  of  the  power  of  attorney  aforesaid  the  defendant 
was  engaged  in  mercantile  business  in  his  own  name 
in  Petersburg,  F.  C.  Stainback  being  a  clerk  in  the 
defendant's  house;  and  that  F.  C.  Stainback  was  at 
that  time  under  age,  and  engaged  in  no  business  on  his 
own  account ;  and  that  the  firm  of  L.  E.  Stainback, 
Son  &  Co.  was  formed  about  1836  or  1837. 

The  evidence  being  through,  the  defendant  moved 
the  court  to  instruct  the  jury  as  follows: 

1st.  That  under  the  power  of, attorney  given  in  evi- 
dence in  this  cause,  F.  C.  Stainback  had  no  authority 
to  draw  the  bill  on  the  plaintiffs,  the  payment  of  which 
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constitutefi  the  foundation  of  this  action ;  and  that  the 
drawing  of  such  bill  on  the  plaintiffs,  and  the  payment 
ack  thereof  by  them,  did  not  authorize  the  said  plaintiffs 
Co.  to  maintain  this  action  against  him. 

2d.  That  if  they  believe  from  the  evidence,  that  the 
bill,  the  payment  of  which  by  the  plaintiffs  constitutes 
the  foundation  of  this  action,  was  drawn  by  F.  C. 
Stainback  for  his  own  benefit,  and  the  proceeds  thereof 
went  to  his  own  use,  that  it  was  not  authorized  by  the 
power  of  attorney  in  evidence  in  this  cause,  and  that 
it  was  the  duty  of  all  persons  dealing  with  the  said 
F.  C.  Stainback  as  attorney  to  notice  the  limitations 
of  his  authority,  as  the  same  was  conferred  by  the 
said  power,  and  that  he  could  only  bind  his  principal 
in  such  cases  and  upon  such  bills  as  were  included  in 
said  authority. 

3d.  That  the  power  of  attorney  given  in  evidence 
in  this  cause  gave  no  authority  to  F.  C.  Stainback  to 
Wnd  the  defendant,  by  drawing  or  endorsing  bills,  <fec., 
for  the  benefit  of  F.  C.  Stainback,  nor  unless  the  same 
were  drawn  or  endorsed  for  the  benefit  and  in  the 
business  of  the  defendant. 

4th.  That  if  the  jury  believe  from  all  the  evidence 
in  the  cause,  that  the  object  of  the  defendant  in  exe- 
cuting the  power  of  attorney  in  evidence  in  this  cause 
was  to  enable  and  authorize  his  son,  F.  C.  Stainback, 
the  attorney,  to  attend  to  and  transact  the  bank  busi- 
ness of  the  defendant  at  the  Virginia  Bank  in  Peters- 
burg,  the  defendant  being  then  a  merchant  in  Peters 
burg,  and  the  said  F.  C.  Stainback  being  under  age 
and  that  the  bill,  the  payment  of  which  by  the  plain 
tiffs  is  the  foundation  of  this  suit,  was  not  drawn  b^ 
the  said  attorney  in  the  course  of  attending  to  an< 
transacting  the  bank  business  of  the  defendant  at  sai< 
bank,  but  for  his  own  use  and  accommodation,  tbei 
the  said  attorney  had  no  power  to  bind  the.defendan 
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by  the  drawing  of  the  said  bill,  so  as  to  enable  the       ism. 
plaintiffs,  on  payment  thereof,  to  recover  the  amount      Term, 
from  the  defendant.  statnback 

The  court  refused  to  give  the  first  and  fourth  in-  R«wi  i  co. 
struction,  and  gave  the  second  and  third ;  but  qualified 
the  same  by  further  instructing  the  jury,  that  the 
agent,  F.  C.  Stainback,  had  the  power,  under  the  letter 
of  attorney  made  evidence  in  the  cause,  to  draw  the 
bill  on  which  this  suit  is  founded,  and  subscribe  the 
name  of  his  principal  (L.  E.  Stainback)  thereto,  in  the 
manner  in  which  it  is  done ;  and  that  if  the  jury  shall 
believe  that  the  plaintiffs  accepted  the  same,  and  paid 
it  at  maturity,  without  notice  of,  or  just  cause  to  sus- 
pect, any  intended  fraud  or  misapplication  of  the  pro- 
ceeds thereof  from  the  use  or  benefit  of  the  principal,^ 
that  then  they  ought  to  find  for  the  plaintiffs,  though 
they  may  believe  it  was  an  accommodation  acceptance. 
And  further,  that  if  the  jury  shall  believe  that  no 
fraud  or  collusion  with  the  agent  is  chargeable  on  the 
plaintiffs,  then  the  fact  that  the  said  agent  executed 
the  bill  in  the  name  of  his  principal,  L.  E.  Stainback, 
designating  himself  as  attorney,  is  equivalent  to  a  de- 
claration on  his  part  that  he  was  acting  in  the  busi- 
ness and  for  the  benefit  of  his  principal;  and  that  any 
misapplication  of  the  proceeds  by  the  agent  after  they 
came  to  his  hands  (if  there  was  any)  would  not  defeat 
the  plaintiffs'  recovery. 

To  the  opinion  of  the  court  refusing  the  first  and 
fourth  instructions,  and  instructing  the  jury  as  afore- 
said, the  defendant  excepted.  There  was  a  verdict  and 
judgment  for  the  plaintiffs ;  and  thereupon  the  defen- 
dant applied  to  this  court  for  a  supersedeas^  which  was 
awarded. 

Joynes  and  Patton^  for  the  appellant. 
D.  May  and  Stanard^  for  the  appellees. 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIEOINIA. 

Samuels,  J,  A  proper  analysis  of  this  case  will 
show  that  it  turns  upon  two  questions : 
ek  First.  Whether  F.  C.  Stainback  had  the  authority 
:o.  of  L.  E.  Stainback,  his  principal,  to  draw  the  bill 
which  is  part  of  the  foundation  of  this  suit,  or  to  sub- 
ject his  principal  to  an  action  on  a  collateral  contract 
in  regard  thereto  ? 

Second.  If  he  had  no  such  authority,  is  L.  E.  Stain- 
back still  liable  for  the  act  of  the  agent,  because  of 
anything  in  the  dealing  between  the  agent  and  the 
plaintiffs  ? 

It  may  be  laid  down  as  a  rule  of  law,  sanctioned 
alike  by  reason  and  authority,  that  a  power  of  attor- 
ney given  to  an  agent,  to  act  in  the  name  and  on  lie- 
half  of  his  principal,  in  the  absence  of  anything  to 
show  a  different  intention,  must  be  construed  as  giving 
authority  to  act  only  in  the  separate,  individual  busi- 
ness of  the  principal.  See  Story  on  Agency,  from  §  57 
to  §  143  ;  Aiwood  v.  Mxinnings^  7  Barn.  &  Cress.  278; 
North  River  Bank  v.  Aymar,  3  Hill's  N.  Y.  R.  262; 
Stainer  v.  Tyseii,  3  Hill's  N.  Y.  E.  262  ;  Hewes  v. 
Doddridge,  1  Rob.  R.  143. 

It  is  equally  well  settled  that  a  party  dealing  with 
an  agent,  acting  under  a  written  authority,  must  take 
notice  of  the  extent  and  limits  of  that  authority.  He 
is  to  be  regarded  as  dealing  with  the  power  before 
him  ;  and  he  must,  at  his  peril,  observe  that  the  act 
done  by  the  agent  is  legally  identical  with  the  act  au- 
thorized by  the  power.  See  cases  above  cited  ;  also  1 
American  Leading  Cases  392,  in  notes. 

These  rules  of  law,  applied  to  the  facts  of  the  case, 
are  decisive  of  the  first  question.  The  bill  was  not 
drawn  in  the  business  of  L.  E.  Stainback,  but  in  that 
of  F*.  C.  Stainback  exclusively.  It  was  not  identical 
with  a  bill  drawn  in  the  separate  name  of  L.  E.  Stain- 
back.    A  joint   bill  imposes  a  joint  liability,  on    the 
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drawers  in  case  it  be  not  honored.     In  case  of  loss  in        ism. 

April 

the  business  in  which  the  bill  is  drawn,  both  parties      Term. 


are  bound ;  and  in  case  one  of  the  drawers  be  insol-  stainback 
vent  and  the  other  solvent,  as  in  this  case,  the  whole  Rea/&  co. 
loss  must  fall  on  the  solvent  party.-  If,  however,  a 
profit  be  made,  it  must  be  divided  between  those 
jointly  concerned.  A' contract  such  as  this  is  widely 
different  from  one  in  which  the  party  liable  for  a  loss, 
if  one  occur,  is  solely  entitled  to  the  profit,  if  one 
result. 

Again  :  The  power,  in  any  event,  must  be  held  to 
authorize  the  agent  to  draw  -such  bills  only  as  L.  E. 
Stainback  might  himself  have  rightfully  drawn.  In 
the  case  before  us  neither  L.  E.  Stainback  alone,  or 
L.  E.  and  F.  C.  Stainback  jointly,  had  any  right  to  draw 
the  bill  in  question,  having  no  funds  in  the  hands  of 
the  drawees;  and  having,  at  the  time,  no  other  reason 
to  suppose  it  would  be  accepted.  The  drawer  of  a 
bill,  when  he  negotiates  it,  is  to  be  understood  as 
affirming  that  he  has  the  right  to  draw.  In  the  case 
before  us  L.  E.  Stainback  is  made  to  falsely  affirm  such 
right ;  to  commit  a  fraud  by  means  of  the  falsehood ; 
and  all  this  under  color  of  the  authority  conferred  by 
him.  Under  certain  circumstances  a  principal  may  be 
bound  by  the  act  of  his  attorney  going  beyond  his 
power,  yet  he  can  be  so  bound  only  to  an  innocent 
holder  for  value.  Eead  &  Co.  are  not  holders 
at  all ;  they  knew  perfectly  well  that  L.  E.  Stainback, 
either  solely  or  jointly  with  another,  had  no  right  to 
draw  on  them ;  that  a  power  to  draw  bills  rightfully 
would  not  extend  to  their  house,  in  the  then  state  of 
business  relations  between  them  and  the  drawers,  or 
either  of  them. 

The  letter  of  attorney  authorized  the  agent  to  do 
certain  specified  acts,  including  the  drawing  of  bills. 
This,  as  already  stated,  is  to  be  construed  as  applying 
to  the  rightful  drawing  of  bills  in  the  business  of  the 
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1854.       principal.    Within  these  limits  the  agent  had  authority 
Term,      to  pledge  the  credit  of  his  principal,  and  subject  him 


Btainback  to  the  conseqoeut  liability.  Yet  in  the  case  before  us 
Kea/ftCo.  the  defendant  is  sued  not  upon  a  direct  undertaking 
as  drawer,  nor  upon  a  liability  incident  to  his  position 
on  the  bill ;  he  is  sued  upon  an  alleged  contract  to 
transpose  the  position  of  the  drawers  and  acceptors, 
to  make  the  drawers  liable  to  the  acceptors:  And  all 
this  is  said  to  be  implied  in  the  drawing  the  bill  under 
the  circumstances  existing  at  the  time.  It  cannot  be 
held  that  an  agent  may,  by  implied  contract,  bind  his 
principal  beyond  those  limits  within  which  he  might 
bind  him  by  express  contract ;  nor  can  it  be  held  that 
a  power  jto  draw  a  bill  in  itself  gives  the  further 
power  to  make  another  original  and  express  contract 
to  indemnify  the  acceptor  against  his  acceptance.  If 
the  attorney  could  not  make  an  express  contract  of 
indemnity,  it  is  impossible  to  suppose  that  it  can  be 
implied  from  his  drawing  the  bill. 

The  second  question  has,  to  some  extent,  been  anti- 
cipated in  considering  the  first.  There  are,  however, 
certain  considerations  peculiar  to  this  branch  of  the 
ease  which  require  some  notice.  It  is  well  settled 
that  although  an  agent  may  in  fact  exceed  his  power, 
yet  if  he  apparently  keep  within  its  limits,  and  deal 
with  innocent  parties  for  value,  the  principal  will  be 
bound.  Mann  v.  King^  6  Munf.  428  ;  North  River 
Bank  v.  Aymar,  3  Hill's  N.  Y.  R.  262.  It  is  but  just 
that  the  principal  should  suffer  the  consequences  of 
his  own  misplaced  confidence,  rather  than  they  should 
fall  on  innocent  parties.  This  rule  of  law,  however 
well  established,  can  afford  no  aid  to  Read  &  Co.  upon 
the  facts  of  this  case.  They  dealt  with  an  agent  act- 
ing under  a  power  of  attorney,  and,  as  already  said, 
must  be  regarded  as  dealing  with  that  power  before 
them.  They  were  bound,  at  their  peril,  to  notice  the 
limits  prescribed  therein,  either  by  its  own  terms,  or 
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by  construction  of  law.     With   this  knowledge,  they        i864. 
nevertheless  make   a  contract,   which   is    not  one  of      Term. 


those  specified  in  the  power ;  but  an  original  contract  stainback 
to  subject  the  drawers  to  a  liability  not  incident  to  Reauico.- 
their  position  on  the  paper.  They  accepted  the  bill, 
having  no  funds  of  the  drawers ;  they  knew  that  their 
acceptance  would  make  them  liable  to  any  subsequent 
holder  for  value ;  they  relied  upon  the  undertaking  of 
F.  C.  Stainback  for  indemnity ;  this  undertaking  is 
contained  in  the  letter  dated  December  15th,  1842, 
the  day  the  bill  was  discounted,  advising  the  drawees 
of  the  bill  and  its  discount,  and  promising  "  to  take 
care  of  it "  ;  obviously  meaning  thereby  to  provide 
funds  for  its  payment  at  maturity.  This  undertaking 
is  contained  in  a  letter  from  F.  C.  Stainback  to  Read 
&  Co.,  given  in  evidence  upon  the  trial.  The  letter  is 
signed  by  F.  C.  Stainback  with  his  own  name  only  ; 
is  wholly  upon  his  own  business  with  them ;  and  must 
be  held  to  be  an  express  guarantee  by  F.  C.  Stainback 
alone.  This  excludes  all  possibility  of  an  implied 
guarantee  by  L.  E.  Stainback,  either  joint  or  several. 

The  law,  as  here  declared,  required  that  'the  first 
and  fourth  instructions  should  have  been  given  ;  and 
seeing  that,  by  necessary  legal  intendment,  Kead  &  Co. 
did  know  the  limits  of  the  attorney's  power,  and  that 
in  making  the  contract  sued  on  he  was  exceeding  his 
authority,  there  was  no  foundation  in  the  facts  of  the 
case  for  the  qualification  with  which  the  second  and 
third  instructions  were  given.  The  court  therefore 
erred  in  annexing  such  qualification. 

I  am  of  opinion  to  reverse  'the  judgment  of  the 
Circuit  court,  and  remand  the  cause  for  a  new  trial, 
with  directions  to  give  the  four  instructions  as  moved 
for,  if  the  evidence  on  the  new  trial  shall  be  substan- 
tially the  same  as  on  the  former  trial  and  if  the 
instructions  shall  be  again  asked  for. 

Vol.  XI.— 37 
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Allen  and  Daniel,  Js,  concurred. 
MoNcuEE  and  Lee,  Js,  dissented. 

The  judgment  was  as  follows: 

It  seems  to  the  court  here,  that  the  power  of  attor- 
ney from  Littleberry  E.  Stainback  to  F.  C.  Stainback, 
given  in  evidence  on  the  trial  in  the  court  below,  did 
not  give  authority  to  F.  C.  Stainback  to  draw  the  bill 
given  in  evidence,  binding  said  L.  E.  Stainback  as  a 
joint  drawer  with  F.  C.  Stainback  ;  and  that  the  Cir- 
cuit court  erred  in  refusing  to  give  the  first  instruction 
moved  for  by  the  plaintiflf  in  error. 

It  further  seems  to  the  court  here,  that  the  power 
of  attorney,  as  between  the  principal  and  agent,  gave 
no  authority  to  the  agent  to  draw  the  bill  aforesaid  for 
the  accommodation  of  the  agent ;  and  that  parties 
dealing  with  the  agent,  and  having  the  means  of  know- 
ing that  the  agent  was  exceeding  his  power  in  thus 
-drawing  the  bill  for  his  own  benefit,  cannot  recover  of 
the  principal. 

It  further  seems  to  the  court  that  the  facts,  that  F. 
C  Stainback  held  the  bill  and  had  it  discounted  for 
his  own  benefit ;  that  he  wrote  the  letter  of  December 
15th,  1842,  addressed  to  the  defendants;  that  they  ae- 
<;epted,  after  receiving  that  letter,  and  charged  their 
acceptance  to  F.  C.  Stainback,  if  believed  by  the 
jury,  taken  in  connection  with  the  written  evidence, 
were  sufficient  to  show  that  the  defendants  had  the 
means  of  knowing  that  F.  C.  Stainback,  the  agent,  in 
procuring  the  acceptance  of  defendants,  was  procuring 
it  for  his  own  accommodation  and  not  that  of  his  prin- 
cipal ;  and  that  the  principal  was  not  bound  :  that  the 
court  below  should  have  so  instructed  the  jury,  and 
that  it  erred  on  plaintiff's  second  motion  to  instruct. 

It  further  seems  to  the  court  here^  that  the  court 
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below  erred  in  its  action  on  the  plaintiff's  third  and       mm. 
fourth  motions  to  instruct ;  that  it  should  have  given      Term, 
the  instruction  above   stated  as  proper  to  be  given  on 
the  second  motion  to  instruct. 

Therefore,  it  is  considered  by  the  court,  that  the 
said  judgment  be  reversed  and  annulled ;  that  the 
plaintiff  recover  of  the  defendants  his  costs  in  this 
court  expended ;  that  the  verdict  of  the  jury  be  set 
aside,  and  the  cause  remanded  for  a  new  trial  to  be 
had  therein ;  upon  which  trial,  if  the  evidence  shall 
be  the  same  in  substance  as  that  at  the  former  trial, 
the  Circuit  court  shall  conform  its  action  to  the  prin- 
ciples hereby  declared. 
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ISM. 
April 
Term. 


gllchmond. 

Morris  ex  jjarit. 

May  26tb. 

1.  The  offence  of  9  free  negro  in  coming  into  the  state  and  re- 

maining therein,  in  violation  of  the  28th  and  29th  sections 
of  chapter  198  of  the  Code  of  Virginia,  is  a  misdemeanor, 
for  which  he  is  liable  to  be  prosecuted  and  punished  in 
the  manner  provided  in  said  28th  section. 

2.  Upon  conviction  of  such  a  misdemeanor  the  party  is  entitled, 

as  of  right,  under  the  15th  section  of  chapter  213  of  the 
Code,  to  an  appeal  from  the  justice^s  decision  to  the 
court  of  the  county  or  corporation  in  which  his  conviction 
was  had :  And  it  is  the  duty  of  the  justice  to  allow  the 
appeal,  if  duly  applied  for. 

3.  If  in  such  case  the  appeal  is  duly  applied  for  and  refused  by 

the  justice,  the  party  may  have  relief  by  mandamus  from 
the  Circuit  court. 

4.  If  the  Circuit  court  refuses  to  issue  a  mandamus  in  such  a 

case,  the  party  may  apply  to  the  Supreme  court  of  ap- 
peals for  a  supersedeas  or  writ  of  error,  and  have  the  action 
of  the  Circuit  court  reviewed  and  corrected  by  that  court, 

William  W.  Morris,  a  free  negro,  applied  by  petition, 
verified  by  his  affidavit,  to  the  Circuit  court  of  the  city 
of  Richmond,  for  a  mandamus  to  the  mayor  of  Rich- 
mond, to  compel  that  officer  to  allow  to  the  petitioner 
an  appeal  from  a  judgment  pronounced  against  him. 
In  his  petition  he  stated  that  on  the  Ist  day  of  May 
1854  he  was  arraigned  before  Joseph  Mayo,  the 
mayor  of  the  city  of  Richmond,  for  remaining  in  the 
commonwealth  contrary  to  law,  upon  the  allegation 
that  he  had  forfeited  his  right  to  stay  therein  by  reason 
of  his  having  once  gone  beyond  its  limits,  under  the 
28th  and  29th  sections  of  eh.  198  of  the  Code  of  Vir- 
ginia. That  upon  this  charge  he  was  tried  by  the 
said  mayor,  and  was  required  to  give  bond,  in  the 
penalty  of  five  hundred  dollars,  that  he  would  leave 
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the  fcitate  within  ten  days.  From  this  decision  he  ap-  i»4. 
pealed  to  the  Hustings  court,  and  offered  any  security  Term, 
which  might  be  required  of  him.  But  the  mayor  re- 
fused to  allow  the  appeal,  and  exacted  from  him  the 
bond  aforesaid.  He  insisted  that  his  right  to  appeal 
from  the  decision  of  the  mayor  was  absolute.  That 
by  §  i  of  ch.  199  of  the  Code,  the  offence  of  which 
he  had  been  convicted  is  a  misdemeanor;  and  by  §15 
of  ch.  212,  the  right  of  appeal  from  any  such  judg- 
ment is  made  absolute.  He  therefore  prayed  that  the 
court  would  award  a  mandamus  to  compel  the  mayor 
to  allow  to  him  an  appeal  to  the  Hustings  court. 

The  Circuit  court  refused  the  writ;  and  thereupon 
Morris  applied  to  this  court  for  a  supersedeas  to  the 
judgment  of  the  court,  which  was  allowed. 

Crump ^  for  the  petitioner. 

Lee,  J.  The  plaintiff  in  error,  who  was  a  free 
negro,  was  charged  before  the  mayor  of  the  city  of 
Richmond  with  remaining  in  the  commonwealth  con- 
trary to  law,  after  having  forfeited  his  right  to  return 
to  the  state,  or  remain  therein,  by  going  to  a  nonslave- 
holding  state.  Upon  this  charge  he  was  tried,  and, 
being  adjudged  to  have  violated  the  law  in  this  re- 
spect, he  was  required  to  give  bond  in  the  penalty  of 
five  hundred  dollars,  with  condition  that  he  would 
leave  the  state  within  ten  days.  From  this  sentence 
he  prayed  an  appeal  to  the  Hustings  court,  and  offered 
to  give  any  security  that  might  be  required;  but  the 
mayor,  not  thinking  him  entitled  to  an  appeal  in  such 
a  case,  refused  to  grant  it.  He  then  presented  a  peti- 
tion to  the  Circuit  court  of  the  city  of  Richmond,  set- 
ting out  the  facts,  and  verified  by  affidavit,  praying  a 
mandamus  to  compel  the  mayor  to  grant  him  an  ap- 
peal ;  but  that  court,  upon  consideration  of  the  mat- 
ter, refused  to  grant  the  writ  prayed  for ;  and  he  then 
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presented  a  petition  to  this  court,  praying  a  supersedeas 
to  the  order  of  the  Circuit  court  refusing  the  mandamus^ 
which  was  allowed. 

I  think  there  can  be  no  question  as  to  the  power  of 
this  court  to  review  the  action  of  a  Circuit  court  in 
refusing  to  award  a  mandamus  upon  an  appeal  from  or 
writ  of  error  or  supersedeas  to  the  order  refusing  the 
same.  The  order  is  final,  and  in  a  case  involving  a 
civil  right,  not  a  matter  of  controversy  merely  pecu- 
niary, and  the  case  is  thus  within  the  general  terms  of 
the  law  providing  the  appellate  jurisdiction ;  and  the 
9th  and  10th  sections  of  the  act  of  June  5th,  1S52, 
(Sess.  Acts  1852,  p.  53,)  although  they  do  not  in  toti- 
dera  verbis  declare  that  an  appeal,  &c.,  shall  lie  to  the 
Court  of  appeals  from  the  judgment  of  a  Circuit 
court  in  a  case  of  mandamus^  yet  they  do  so  in  effect ; 
for  they  provide  that  when  a  petition  for  an  appeal, 
&c.,  in  such  a  case  shall  be  presented,  the  certificate 
of  counsel  as  to  the  propriety  of  reviewing  the  deci- 
sion may  be  counsel  or  attorney  of  the  Supreme  court 
of  appeals  or  a  District  court ;  and  if  the  appeal,  <Src., 
be  allowed,  that  the  case  shall  be  docketed  in  the 
Supreme  court,  unless  the  petitioner  ask  that  it  be 
docketed  in  a  District  court ;  in  which  case  it  may  be 
docketed  in  such  last  named  court,  subject  to  be  trans-  . 
ferred  to  the  Supreme  court  of  appeals  in  the  manner 
provided  in  the  act.  The  review  of  an  order  refusing 
a  mandainus  is  in  entire  conformity  with  the  long 
settled  previous  practice  of  this  court  in  similar  cases. 
In  Mayo  v.  Clark^  2  Call  276,  a  District  court  had  re- 
fused* to  grant  a  supersedeas  to  an  order  of  a  County 
court  concerning  a  road.  The  Court  of  appeals  re- 
fused to  grant  a  mandajiius  to  compel  the  District  court 
to  grant  the  supersedeas^  but  did  grant  a  supersedeas  to 
the  order  of  the  District  court  refusing  it.  In  another 
ease  a  Superior  court  of  law  had  refused  to  grant  a 
mandamus  to  compel  a  County  court,  in  which  an  action 
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had  been  brought  against  a  party  claiming  to  be  a  lieu- 
tenant in  the  navy  of  the  United  States  and  a  citizen 
of  Pennsylvania,  to  remove  the  case  into  the  United 
States  court,  pursuant  to  the  act  of  congress  on  that 
subject.  The  Court  of  appeals  reversed  the  order  of  the 
Circuit  court  refusing  the  mandamus^  and  proceeded 
to  award  it.  Several  other  cases  may  be  found  in 
which  the  Court  of  appeals  has  allowed  writs  of  super- 
sedeas  to  orders  of  inferior  courts  refusing  to  grant 
writs  of  mandamus.  Dawson  v.  Thruston^  2  Hen.  A: 
Munf.  132  ;  Dew  v.  Judges  of  Sweet  Springs  District 
CourtjS  Hen.  &  Munf.  1 ;  Manns  v.  Givens^  7  Leigh  689. 
The  28th  and  29th  sections  of  chapter  198  of  the 
Code,  p.  745,  prohibiting  the  migration  of  free  ne- 
groes into  this  commonwealth,  or  the  return  of  one 
who  has  once  gone  to  a  nonslaveholding  state,  contain 
provisions  of  a  highly  penal  character,  to  be  enforced 
in  the  manner  therein  prescribed.  They  cannot  be 
called  "  police  regulations "  in  any  other  sense  than 
one  affecting  the  state  at  large.  They  cannot  properly 
be  so  called  in  the  usual  and  restricted  sense  of  those 
terms,  which  applies  them  to  the  ordinances  enacted 
by  the  local  authorities  of  a  town  or  city  for  its  inter- 
nal government,  and  the  preservation  of  good  order 
within  its  limits.  Any  violation  of  these  provisions 
constitutes  an  offence  against  the  laws  of  the  common- 
wealth, for  which  the  party  is  liable  to  be  arrested 
and  summarily  dealt  with  as  the  act  provides ;  and  it 
cannot  be  distinguished  from  a  breach  of  any  other 
penal  enactment,  embracing  the  whole  state,  to  be 
found  in  the  Code.  It  is  tfue  that  in  this  case  na 
other  sentence  has  been  pronounced  than  that  the 
party  must  give  the  bond  to  leave  the  state,  and  no 
order  for  stripes  has  been  yet  made  ;  and  if  the  bond 
be  given,  the  party  is  no  longer  liable  to  the  stripes. 
But  he  is  under  arrest,  and,  if  the  bond  be  not  given, 
the  order  for  the  stripes  may  be  made  at  any  time,  and 
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\<A        ii.:iv  he  rei'i-ated  from  time  to  time.     If  the  bond  be 

Af'ril  " 

Ttrm  iriven.  tlie  j'tTialty  iji  forfeited  if  he  fail  to  leave  the 
Morri-  -*:  te  withln  the  ten  <lav-i,  or  if,  having  left  it,  he 
*  ^*'" "  •  ^:  ouM  afterwards  return  within  its  limits.  And  in  an 
:•'  'ion  iijM.n  the  bond  to  recover  the  i>enalty,  he  can- 
!.•  t  defend  him^lf  bv  showing  that  he  was  not  liable 
t  •  give  sinh  a  b«»n<l.  That  is  eonclnded  by  the  jiidg- 
iiient  of  the  mayor,  whose  sentence  is  accordingly  the 
conviction  of  the  j>arty  of  the  oflence  charged. 

A  violation  of  the  j^rovisions  of  these  sections  ]>eing 
thus  an  otfence  against  the  laws  of  the  commonwealth, 
it  falls  of  course  within  the  class  of  misdemeanors,  un- 
der the  tirst  section  of  ch.  li>l»,  p.  750,  which  declares 
all  (»tiences  to  be  either  felonies  or  misdemeanors :  and 
under  the  15th  section  of  ch.  212,  p.  7SS,  a  negro  con- 
victed of  a  misdemeanor  by  a  justice  is  entitled  to  ap- 
peal from  the  decision  to  the  County  or  Coiporation 
court ;  and  it  is  the  duty  of  the  justice  to  grant  such 
a]>]>eal,  if  the  same  be  applied  for. 

The  act  has  made  no  provision  for  the  ca&e  of  a  re- 
fusal by  the  justice  to  grant  an  ap|>eal,  where  the 
party  is  legally  entitled  to  demand  it;  but  he  does  not 
thereby  lose  the  benefit  of  it,  though  he  of  course 
must  resort  to  such  remedy  as  the  common  law  affords. 
That  the  majidamus  is  the  rightful  remedy,  I  have  no 
doubt.  This  lies  where  there  is  a  distinct  legal  right, 
and  no  other  means  of  asserting  it ;  and  the  case  under 
consideration  is  precisely  in  that  category.  Here  the 
party  has  a  })lain,  un(iuestionable  right  to  appeal  from 
the  sentence  of  the  mayor,  and  that  oflBcer  has  no  dis- 
cretion in  the  matter.  Unless  his  right  to  the  apjreal 
be  asserted,  there  will  be  a  failure  of  justice  ;  and 
there  is  no  mode  in  which  it  can  be  asserted  save  by  a 
resort  to  the  general  power  possessed  by  the  Circuit 
court  to  "oldige  all  inferior  courts  and  magistrates  to 
execute  that  justice  to  which  a  party  is  entitled,  and 
which  they  are  enjoined  to  do  by  law,  especially  if  it 
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be  enjoined  by  statute."     That  a  mandamus  will   lie       i854. 
from   the   Circuit   court  to  the  justices  of  the  County       'renu. 


ox  parte: 


court,  both  as  members  of  the  court  and  individually  MorriH 
in  paisj  is  shown  by  numerous  cases.  Commonwealth  v. 
Justices  of  Fairfax^  2  Va.  Cas.  9 ;  Dawson  v.  Thr\iston^ 
2  Hen.  &  Munf.  132  ;  Brander  v.  Chesterfield  Justices^ 
5  Call  548  ;  Brown  v.  Crijypen^  4  Hen.  and  Munf.  173  ; 
Harrison  v.  Justices  of  Norfolk^  2  Leigh  764 ;  Manns  v. 
GivenSy  7  Leigh  689. 

I  think,  therefore,  the  Circuit  court  erred  in  wholly 
refusing  the  prayer  of  the  petition,  and  that  it  should 
have  awarded  a  rule  or  a  mandamus  nisi^  and,  upon  the 
return  thereof,  should  have  proceeded  to  investigate 
the  facts  of  the  case,  and  if  found  substantially  as 
stated  in  the  petition,  should  have  awarded  a  peremp- 
tory mandamus, 

I  am  of  opinion  to  reverse  the  judgment  of  the  Cir- 
cuit court,  but  without  costs;  the  mayor  not  having 
been  summoned  or  otherwise  made  a  party  in  the  Cir- 
cuit court,  and  regarding  the  proceeding  hitherto  as 
ex  parte  merely ;  and  to  remand  the  cause  to  the  Cir- 
cuit court,  with  directions  to  proceed  in  the  manner 
above  indicated. 

The  other  judges  concurred  in  the  oj^inion  of 
Lee^  J. 

The  following  is  the  judgment  of  the  court : 

The  court  is  of  opinion,  that  it  is  competent  for  this 
court  to  review  the  order  of  the  Circuit  court  refusing 
said  writ  oi  mandamus ^  upon  a  writ  of  error  or  sujhr- 
sedeas  ;  and  if  found  erroneous,  to  reverse  the  same, 
and  make  such  further  order  in  the  premises  as  shall 
be  right  and  proper. 

And  the  court  is  further  of  opinion,  that  the  offence 
of  a  free  negro  in  coming  into  this  state  and  remain- 
ing therein,  in  violation  of  the  28th  and  29th  sections 
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f  ch.  198  of  the  Code  of  Virginia,  is  a  misdemeanor, 
^r  which  he  is  liable  to  be  prosecuted  and  punished 
n  the  manner  provided  by  said  28th  section. 

And  the  court  is  further  of  opinion,  that  upon  con- 
iction  of  such  a  misdemeanor,  the  party  is  entitled, 
8  of  right,  under  the  15th  section  of  ch.  213  of  said 
>ode,  to  an  appeal  to  the  court  of  the  county  or  eor- 
loration  in  which  such  conviction  was  had ;  and  that 
Q  the  present  case  it  was  the  duty  of  the  said  mayor 
0  have  allowed  such  appeal,  if  duly  applied  for,  as 
lleged  in  the  plaintiff's  petition  to  the  said  Circuit 
ourt. 

And  the  court  is  further  of  opinion,  that  such  appeal 
laving  been  duly  applied  for  and  erroneously  denied 
►y  said  mayor,  according  to  the  allegations  and  sug- 
gestions of  the  said  petition,  the  petitioner  had  no 
•ther  legal  means  to  assert  his  right  to  the  same  save 
>y  mandamus^  and  that  such  writ  ot mandarrius  was  the 
ightful  remedy  to  be  resorted  to  in  the  premises. 

And  the  court  is  further  of  opinion,  that  the  said 
])ircuit  court  had  full  authority  and  jurisdiction  to 
sntertain  said  application,  and  to  award  a  mandainus 
list  upon  the  filing  of  said  petition ;  and  upon  due 
eturn  thereof,  if  the  facts  of  the  case  were,  on  proper 
nvestigation,  found  to  be  substantially  as  alleged  in 
aid  petition,  it  was  the  duty  of  the  said  Circuit  court 
o  award  a  peremptory  mandamus. 

Wherefore  the  court  is  of  opinion,  that  the  order 
>f  the  said  court,  wholly  denying  the  prayer  of  said 
)etition,  is  erroneous. 

Therefore,  it  is  considered  by  the  court,  that  the 
aid  order  be  reversed  and  annulled,  but  without 
!0sts ;  the  court  being  of  opinion  that  the  said  mayor 
lot  having  been  summoned  or  otherwise  made  a  party 
o  the  proceeding  in  the  Circuit  court,  the  proceeding 
n  this  court  is  to  be  regarded  as  in  the  nature  of  an 
x  parte  proceeding  on   behalf  of  the  petitioner,  in 
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gliclxtnonjff. 

Fitzhugh's  ex\}r  v,  G.  F.  Fitzhugh. 

Ma.v  27th. 

1  A  {)er8onal  representative  cannot  be  sued  as  such  for  services 
rendered  or  goods  furnished  to  his  testator's  or  intestate's 
estate  since  his  death. 

2.  It  seems  that  an  action  will    not  lie  against  the  personal  rep- 

resentative as  such  for  the  funeral  expenses  of  bis  testa- 
tor or  intestate. 

3.  In  some  cases  where  money   has  been  paid  for  a  deceased 

person,  there  an  action  for  money  paid  will  lie  against 
the  personal  representative  as  such :  As  where  money 
has  been  paid  by  a  joint  surety. 

4.  Where  the  demand  made  in  all   the  counts  iu  a  declaration 

are  such  that  an  action  cannot  in  any  case  be  maintained 
upon  them  against  the  personal  representative  as  such, 
the  description  of  him  as  such  may  be  considered  as  mere 
surplusage,  and  the  judgment  may  be  against  him  per- 
sonally. 

5.  Qut  if  the  demand  set  out  in  any  one  of  the  counts  may  pos- 

sibly be  maintained  against  the  personal  representative 
as  such,  then  the  description  of  him  as  such  cannot  be 
treated  as  surplusage,  and  if  the  action  cannot  be  main- 
tained against  him  in  his  representative  character,  it  most 
fail. 

6.  An  exception  to  an  opinion  of  the  court,  refusing  an  instruc- 

tion asked,  does  not  state  the  facts  of  the  case  so  as  to 
show  its  relevancy.  The  appellate  court  will  not  under- 
take to  decide  whether  the  court  did  right  or  wrong  in  re- 
fusing the  instruction. 

7.  A  demurrer  to  a  declaration  having  been  overruled  in  the 

court  below,  and  there  being  a  judgment  for  the  plaintiff, 
upon  appeal  the  judgment  is  reversed  and  the  demurrer 
sustained.  The  cause  will  be  sent  back,  with  leave  to 
the  plaintiff  to  amend  his  declaration. 

This  was  an  action  of  assumpsit  in  the  Circuit 
court  of  Fauquier  county,  brought  by  George  F.  Fitz- 
hugh against  Henry  Fitzhugh  and  Berkeley  Ward, 
executors  of  Thomas  Fitzhugh  deceased.  The  writ 
abated  as  to  Henry  Fitzhugh  by  the  return  of  "  no  in- 
habitant." 
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The  declaration  contained  three  counts.     The  first 
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connt  was  for  medicine  and  other  necessaries,  feed  for      Term 


horses,  and  board  of  negroes,  furnished  by  plaintiff  to  pitshngh's 
defendants,  as  executors  as  aforesaid,  at  their  special         t/ 

Q.  p.  Plti- 

instance  and  request.  The  second  count  was  for  ^ngh. 
attendance  upon  the  slaves  of  their  testator's  estate, 
and  work  and  labor  done  and  performed  by  plaintiff 
for  and  about  the  said  slaves,  &c.,  which  attendance, 
work  and  labor,  &c.,  were  done,  performed  and  ren- 
dered to  defendants  as  executors  as  aforesaid,  at  their 
special  instance  and  request.  The  third  count  was  for 
money  paid,  laid  out  and  expended  by  plaintiff  for  the 
nse  of  the  defendants  as  executors  as  aforesaid,  at  their 
special  instance  and  request. 

The  defendant  demurred  generally  to  the  declara- 
tion; but  the  court  overruled  the  demurrer.  The  de- 
fendant also  pleaded  non  assumpsit^  and  non  assumpsit 
within  five  years.  And  upon  the  trial  he  moved  the 
court  to  instruct  the  jury,  that  unless  they  believe 
from  the  evidence  that  the  charges  and  items  men- 
tioned in  the  bill  of  particulars  in  this  case  were 
furnished  and  rendered  by  the  plaintiff  at  the  instance 
and  request  of  the  defendant,  they  must  find  for  the 
defendant.  This  instruction  the  court  refused  to  give, 
and  the  defendant  excepted ;  but  the  bill  of  excep- 
tions does  not  set  out  any  of  the  evidence,  so  as  to  show 
the  relevancy  of  the  instruction  asked.  There  was  a 
verdict  and  judgment  for  the  plaintiff:  And  the  de- 
fendant thereupon  applied  to  this  court  for  a  superse- 
deas^ which  was  awarded. 


Patton^  for  the  appellant. 
Morson^  for  the  appellee. 

Daniel,  «/.  It  seems  to  be  well  established  as  a 
general  principle,  that  contracts  made  with  an  execu- 
tor or  administrator  are  personal,  and  do  not  bind  the 
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estate  of  the  testator  or  intestate.  The  representative 
has  no  power  to  charge  the  assets  in  his  hands  by  con- 
tracts originating  with  himself;  nor  can  any  other 
person  reach  the  assets  for  claims  originating  since  the 
death  of  the  decedent,  by  suit  against  the  represen- 
tative as  snch.  For  such  contracts  and  claims  the 
remedy  is  against  the  executor  or  administrator  in  his 
private  capacity :  Whilst,  on  the  other  hand,  for  the 
contracts  of  the  decedent,  the  representative  is  bound, 
not  personally,  but  in  his  representative  capacity. 
Jennings  v.  Newman^  4  T.  R.  347 ;  Sumner  v.  WilliamSy 
8  Mass.  R.  162,  199. 

It  is  also  equally  as  well  settled  that  promises  which 
charge  a  man  as  executor  cannot  be  joined  with  those 
which  charge  him  personally  :  Because  the  judgment 
in  the  one  case  would  be  de  bonis  propriis,  and  in  the 
other  de  bonis  testator  is.  2  Saund.  R.  117  e,  note; 
£pes^  adirCr  v.  Dudley^  5  Rand.  437. 

The  declaration  contains  three  counts.    The  charges 
exhibited  by  the  two  first  have  all  originated  eince 
the  death  of  the  testator,  and,  unless  they  can  be  ex- 
cepted from  the  general  rule,  they  lie  not  against  the 
executor  as  such,  but  against  him  personally.     The 
counsel  for  the  appellee  argues  that  they  may  be  so 
excepted ;  that  they  are  of  a  nature  entitling  them  to 
stand  on  the  same  footing  with  the  funeral  expenses  of 
the  deceased,  for  which,  he  says,  a  recovery  may  be 
had  against  the  executor  in  his  representative  charac- 
ter.    In  the  case  of  Corner  v.  Shew^  3  Mees.  &  Welsh. 
350,  the  authorities  on  the  subject  were  reviewed,  and 
the  subject  fully  discussed   and  examined,  as  well  by 
the  counsel  of  the  respective  parties  as  by  the  court 
The  authorities  relied  on  in  that  case  for  the  propo- 
sition that  the  fun-eral  expenses  constituted  a  charge 
on  the  estate,  and  could  be  demanded  of  the  executor 
as  such,  were  Tugwell  v.  Eeyman^  3  Camp.  R.  298 ; 
Rogers  v.  Price^  Young  &  Jer.  28;  and  Lucy  v.  Wol- 
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two  first  cases,  (Parke,  B.,  said,)  it  was  no  doubt  decided      Term. 


by  them  that  there  is  an  implied  promise  on  the  part  Fitzhogh'B 
of  an  executor,  who  has  assets,  to  pay  the  reasonable      ^^y^ 

'  r    J  Q  F.  Fiti- 

expenses  of  such  a  funeral  of  his  testator  as  is  suitable  »i°ff^- 
to  his  degree  and  circumstances.  It  was  contended, 
however,  at  the  bar,  that  those  decisions  were  against 
a  prior  authority  and  were  wrong,  (a  question  upon 
which  it  is  not  necessary  for  us  to  give  any  opinion,) 
but  that,  if  they  were  right,  the  only  point  really  de-  ' 
termined  was,  that  the  law  implies  a  contract  on  the 
part  of  the  executor  personally j  and  not  in  his  represen- 
tative character  ;  and  we  are  all  of  that  opinion."  And 
of  the  last  case  he  disposes  by  saying  that  the  point 
was  not  then  discussed,  and  that  the  case  was  decided 
on  the  ground  of  payment  of  money  into  court.  I 
have  examined  these  cases,  and  think  that  the  fore- 
going views,  with  respect  to  the  authority  to  be  de- 
duced from  them,  are  correct ;  and  that  the  conclusion 
to  which  the  whole  court,  in  Corner  v.  Shew^  arrived, 
viz :  that  the  executor  as  such  cannot  be  made  liable 
for  the  funeral  expenses  of  the  testator,  may  now  be 
regarded  as  the  well  settled  law  in  England.  In  this 
country  the  weight  of  authority  is  in  favor  of  the 
same  conclusion.  In  Myer  v.  Cole^  12  John.  R.  349, 
and  in  Demott  v.  Fields  7  Cow.  E.  58,  counts  on  pro- 
mises by  the  testator  were  joined  with  counts  on 
promises  by  the  executor  as  such  to  pay  for  the  fune- 
ral expenses  of  the  testator ;  and  in  each  case  it  was 
held  that  the  declaration* could  not  be  sustained;  the 
co.unts  on  the  promises  by  the  testator  requiring  a 
judgment  de  bonis  testatorisy  and  the  counts  on  the  pro- 
mises by  the  executor  to  pay  for  the  funeral  expenses, 
judgments  de  bonis  propriis.  The  court  said  that  the 
last  mentioned  promises  were  personal ;  and  though 
the  estate  of  the  testator  in  the  hands  of  the  defen- 
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dant  would  be  liable  over  to  him  for  the  funeral  ex- 
penses, that  did  not  alter  the  form  of  the  proceeding. 
In  Hapgood  v.  Houghton^  10  Pick.  R.  154,  which 
was  assumpsit  against  an  executor,  a  count  on  a  promise 
by  the  testator  was  joined  with  a  count  for  the  fune- 
ral expenses,  alleging  that  they  were  incurred  at  the 
request  of  the  executor,  and  that  he  as  such  promised 
to  pay  therefor  ;  and  the  court  held  there  was  no  good 
objection  to  the  joinders.  It  will  be  seen,  however, 
that  the  plaintiff  mainly  relied  on  a  statute;  the  count 
for  the  funeral  expenses,  after  stating  that  they  were 
incurred  with  the  consent  and  knowledge  and  at  the 
request  of  the  defendant,  adding  "  that  thereby,  and  by 
force  of  the  statute  in  such  case  made  and  provided, 
the  said  defendant  in  his  ^aid  capacity  became  liable  to 
pay  the  same,  and  in  consideration  thereof,  as  executor, 
promised,"  &c.  And  th6  court,  in  delivering  its  opi- 
nion, is,  I  think,  fairly  to  be  understood  as  resting  its 
judgment  mainly  on  the  statute.  In  the  case  of  Parker 
V.  Lewis ^  2  Dev.  R.  21,  it  must  be  conceded  the  ques- 
tion seems  to  have  been  untrammeled  by  such  con- 
siderations, and  to  have  been  decided  on  the  views 
which  the  court  entertained  of  the  rule  of  the  common 
law^  on  the  subject ;  and  it  was  then  held  that  such 
expenses  are  a  charge  on  the  assets,  independently  of 
any  promise  by  the  administrator,  upon  the  ascertain- 
ment of  the  fact  that  they  are  of  that  description,  and 
proper  for  the  estate  and  degree  of  the  deceased.  And 
an  instruction  given  in  the  court  below  that  the  de- 
fendant was  liable  for  them  in  his  character  of  admi- 
nistrator, without  a  previous  request  or  promise,  was 
sustained.  The  case,  however,  stands  opposed  to  the 
current  of  decisions  on  the  subject ;  and  I  think  we 
are  well  justified  in  regarding  it  as  settled  that  snch 
expenses  constitute  no  exception  to  the  general  rule, 
which  charges  the  executor  in  his  individual  and  not 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA.  30 

in  his  representative  character,  for  claims  against  tlie       i854. 
estate  originating  sin^^e   the  death  of    the  decedent.      Term. 


Be  this  as  it  may,  the  authorities  seem  to  be  almost  FUzhnKh 


ex'or 


uniform  in  holding  that  all  other  services  rendered  for 

G   F   Fiti 

the  estate  after  the  death  of  the  testator  charge  the  "hugh. 
executor,  if  at  all,  personally.  And  in  addition  to 
those  already  referred  to  as  sustaining  the  general 
principle,  from  which  such  a  rule  may  be  deduced, 
may  be  cited  the  cases  of  Vaughn  v.  Gardner,  7  B. 
Monr.  E.  326,  and  Zovell  v.  Field,  5  Verm.  II.  218, 
in  which  the  precise  question  was  decided.  In  the 
former  it  was  decided  that  with  promises  by  the  tes- 
tator to  pay  for  work  and  labor  done  and  services  ren- 
dered for  him  in  his  life  time,  might  be  joined  pro- 
mises to  pay  for  the  same  by  the  executor;  whilst 
promises  by  the  executor  in  consideration  of  services 
performed  for  him  as  executor  could  not  be :  Because 
the  judgment  in  both  of  the  first  mentioned  promises 
would  have  to  be  de  honis  te,statoris,  and  on  the  last  de 
ho7iis  propriis.  And  in  the  latter  the  same  principle 
was  announced.  The  court  said  that  the  administrator 
could  not  promise  to  bind  the  estate  for  goods  fur- 
nished for  the  benefit  of  the  estate.  The  promise  is 
his  own,  and  he  is  personally  liable.  He  may  make  it 
on  the  credit  of  the  estate  in  his  hands ;  but  whether 
he  has  a  right  to  pay  out  of  the  same  depends  on  its 
receiving  the  sanction  of  the  probat  court. 

It  seems  to  me,  from  this  view  of  the  law,  that  the 
promises  set  forth  in  the  two  first  counts  can  create  no 
liability  on  the  executor  as  such,  and  charge  him  only 
personally.  If  the  third  count  was  of  the  same  kind,, 
the  judgment  of  the  court  overruling  the  demurrer 
might  most  probably  be  sustained.  For  in  the  case  of 
Corner  v.  Shew,  heretofore  cited,  it  is  stated  as  law, 
that  if  the  defendant  could  not,  under  any  circum- 
stances, be  liable  to  the  charges  made  against  him 
as  executor,  those  words,  in  the  declaration,  might  be 
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1864.        Struck  out  as  surplusage  ;  which,  however,  could   not 
Term.      be  doiic  iu  a  case  in  which  a  defendant  could  on  auT 


Fitfhujrhu    supposition  be  liable  in  that  character  to  the  contrad 
*^\^.^       or  demand  declared  on.     And  in  2  Williams'  Ex'on 

O.  F.  Flt«- 

hairh.  1096,  it  is  said  that  where  the  nature  of  the  debt  h 
such  as  necessarily  to  make  defendant  liable  person 
ally,  the  judgment  will  be  de  bonis  propriis^  althougl 
he  be  charged  as  executor.  In  the  case  of  Sims  v.  SiiJ 
trell^  3  How.  Miss.  R.  176,  the  rule  is  stated  in  verj 
much  the  same  terms ;  and  in  2  Williams'  Ex'ors  109? 
it  is  said  that  when  the  executor  is  personally  liable 
the  naming  him  executor  may  be  regarded  as  sur 
pi  usage. 

The  third  count  is  for  divers  sums  of  money  paid, 
laid  out  and  expended  by  plaintiff  for  the  use  of  the 
defendants  as  executors.  Under  such  a  count  facti 
might  have  been  shown  which  would  have  jnstified  t 
recovery  de  bonis  tesiatoris.  It  seems  to  be  now  wel: 
settled  that  a  count  against  an  executor  for  money  hac 
and  received  cannot  be  joined  with  a  count  for  monei 
due  to  plaintiff  by  defendant  as  executor  upon  an  ac 
count  stated  with  him  of  money  due  from  him  as  ex 
ecutor :  The  first  being  treated  as  showing  a  persona 
charge  on  the  executor,  and  the  last  a  charge  againsi 
the  estate.  Ashby  v.  Ashby^  14  Eng.  C.  L.  R.  77.  Ii 
that  case  there  were  three  counts  against  the  defen 
dant  as  executor.  The  first  for  money  paid,  A-c,  X\ 
the  use  of  defendant  as  executor;  the  second  fo 
money  received  by  defendant  as  execntor  to  the  plain 
tiff's  use ;  and  the  third  on  an  account  stated.  Th' 
court  holding  it  clear,  according  to  the  authorities 
that  there  was  an  improper  joinder  of  the  second  an< 
third  counts,  did  not  deem  it  necessary  to  decide  npoi 
the  character  of  the  first,  though  there  was  a  stron; 
■intimation  of  opinion  that  the  first  count  was  for  mat 
ter  which  charged  the  executor  in  his  representativ 
character.     Bayley,  J.,  said :  "  In  the  first  count  of  th 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIRGINIA. 


307 


Bclaration  before  us,  the  money  is  stated  to  have  been       ism. 
aid  by  the  plaintiff,  to  the  use  of  the  defendant  as      p^m- 


icecntor.     That  imports  that  the  plaintiff  has  paid  it,  Fitihogh*. 
ot  on  the  personal  account  of  the  defendant,  bnt  that      *%?' 

G.  F  FltB- 

B  has  paid  it  for  him  because  he  was  executor  ;  that  •^'iffh- 
,  as  it  seems  to  me,  in  release  of  something  which 
ould  otherwise  have  been  a  burden  od  the  assets  of 
le  testator.  I  think  that  the  plaintiff,  having  paid 
le  money  to  the  use  of  the  defendant  as  executor, 
is  the  same  right  that  before  such  payment  belonged 
►  the  person  to  whom  it  was  made,  and  consequently, 
lat  he  (the  plaintiff)  may  charge  the  assets  of  the 
stator.  To  put  a  plain  case  :  Suppose  two  persons 
•e  jointly  bound  as  sureties  ;  one  dies  ;  the  survivor 
sued,  and  is  obliged  to  pay  the  whole  debt.  If  the 
)ceased  had  been  living,  the  survivor  might  have 
led  him  for  contribution  in  an  action  for  money  paid ; 
id  I  think  he  is  entitled  to  sue  the  executor  of  the 
)ceased  for  money  paid  to  his  use  as  executor."  Like 
)inion8  were  expressed  by  other  members  of  the 
>urt.  In  the  argument  of  the  case  of  Corner  v.  Shew 
seems  to  have  been  conceded  that  such  was  the  law ; 
id  it  was  also  thus  held  in  the  case  of  Collins  v.  Wei- 
r,  12  Serg.  &  Rawle  97.  The  character  of  a  count 
r  money  had  and  received,  and  of  a  count  on  account 
ated  against  an  executor,  had  been  considered  by 
is  court,  and  adjudged  in  accordance  with  the  deci- 
)n  in  Ashhy  v.  Ashhy  ;  it  being  decided  in  Fairfaxes 
'^OTS  V.  Stover y  2  Call  514,  that  on  the  former  the  judg- 
ent  should  be  de  bonis  proj}rii8^  and  in  Fpes^  admW 
Dudley^  5  Rand.  437,  that  on  the  latter  the  judg- 
ent  should  be  de  honis  tesiatoris.  I  see  no  reason  for 
•ubting  that  the  opinion  expressed  in  that  case  {Ashby 
Ashhy)  with  respect  to  the  count  for  money  paid, 
3.,  to  the  use  of  the  executor,  is  also  now  the  law. 
ich  being  the  case,  there  was  an  improper  joinder  of 
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«4.       counts  in   the  declaration  ;  and  the  court,  instead  ol 
"V-      overruling,  ought  to  have  sustained  the  demurrer. 

On  the  trial  an  exception  was  taken  to  the  action  oi 
the  court  in  refusing  to  give  certain  instructions  asked 
by  the  defendant.  The  facts  of  the  case  are,  however, 
not  stated,  and  in  their  absence  we  cannot  undertake 
to  decide  whether  the  court  did  right  or  wrong  in 
refusing. 

I  think,  therefore,  that  in  accordance  with  Hale  v. 
Ctow^  9  Gratt.  263,  and  Strange  v.  Floyd,  9  Gratt.  474. 
the  judgment  should  be  reversed,  and  the  cause  re- 
manded, in  order  that  the  defendant  in  error  maj 
amend  his  declaration,  if  so  advised  ;  and  on  his  failure 
to  make  a  motion  to  that  effect,  that  the  court  ma\ 
render  judgment  for  the  plaintiff  in  error. 

The  other  judges  concurred  in  the  opinion  oi 
Daniel,  J. 

Judgment  reversed. 
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McXeEL    V.    HeROLD.  1864. 

Jaljr 

(Absent  Daniel ^  J.) 
July  25th. 

An  entry  of  waste  and  unappropriated  land,  to  be  valid,  must 
call  for  objects  which  possess  that  notoriety  in  themselves, 
or  they  must  be  so  particularly  described,  that  other  per- 
sons, by  using  due  care  and  reasonable  diligence,  may 
readily  fin<l  them. 

Tlje  p:eneral  or  descriptive  calls,  and  the  particular  or  loca- 
tive calls,  of  the  entry  must  possess  that  reasonable  de- 
gree of  certainty  which  will  put  a  subsequent  adventurer 
duly  upon  his  guard  ;  and  the  locative  calls  must  be  found 
to  be  embraced  within  the  descriptive  calls,  and  they 
should  properly  be  consistent  with  the  latter  and  with 
one  another:  Though  in  certain  cases,  where  all  the  calls 
of  an  entry  cannot  be  satisfied,  the  courts,  for  the  purpose  of 
sustaining  it,  will  reject  such  as  appear  vague  and  repug- 
nant, and  hold  to  those  appearing  to  be  certain  and  con- 
sistent. 

Where  there  are  several  distinct  and  independent  calls  in  an 
entry,  it  is  not  necessary  that  all  the  objects  thus  called 
for  should  be  known  and  recognized  by  the  public;  or 
that  they  should  all  be  described  with  that  specialty  that 
a  subsequent  locator  can  readily  find  them  :  But  it  is 
necessary  that  some  one  or  more  of  the  leading  calls 
should  be  thus  known,  or  so  described  that  other  persons, 
with  due  care  and  proper  diligence,  may  be  led  to  ascer- 
tain their  positions,  and  thus  distinguish  the  land  appro- 
priated from  the  adjacent  residuum. 

The  objects  called  for  are  sometimes  so  connected 'with  the 
general  history  or  geography  of  the  countr^v  or  its  legisla- 
tion, that  the  courts  will  take  notice  of  them;  and  they 
will  be  deemed  of  general  notoriety  and  sufficiently  identi- 
fied without  further  proof:  And  an  entry  calling  for  such 
objects  may  be  supported  without  proof  of  notoriety  or 
identity. 

When  the  objects  called  for  possess  but  a  local  notoriety,  the 
party  afTirming  the  validity  of  the  entry  must  prove  the 
identity  of  the  land  intended  to  l)e  appropriated,  and  that 
the  calls  of  the  entry  are  such  that  a  subsequent  locator, 
in  the  exercise  of  proper  judgment  and  reasonal)le  dili- 
gence, would  be  enabled  to  distinguish  it  from  tlie  sur- 
rounding lands,  so  as  to  appro})riate  for  himself  tiie  ad- 
jacent residuum. 

In  » caveat,  where  the  objects  called  for  in  the  entry  are  not 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIRGINIA. 

of  such  public  notoriety  as  that  the  courts  will  take  notic 
of  them,  a  special  verdict  must  find  that  the  objects  calle< 
_  for  have  a  real  existence,  and  are  such  as  is   required  i 

make  it  a  valid  entry ;  and  a  finding  defective  in  these  re 
spects  will  not  be  remedied  by  finding  that  the  survey  wa 
made  in  conformity  with  the  entry. 
7.  A  party  who  files  a  caveat  must  show  a  title  to  the  warran 
under  which  his  own  entry  and  survey  were  made ;  and  i 
he  fails  to  do  so,  his  caveat  will  be  dismissed. 

On  the  23d  of  July  1849  Benjamin  Herold  made  ai 
entry  with  the  surveyor  of  Pocahontas  county,  o 
three  thousand  acres  of  land  on  the  waters  of  th< 
#  Slate  fork  and  Big  Spring  fork  of  Elk  river,  being  th( 
same  land  embraced  in  a  deed  to  the  said  Herold  anc 
one  David  Hanna  from  Lewis  Pennell,  recorded  ii 
the  clerk's  oflSce  of  said  county.  The  entry  also  de 
scribed  the  land  as  adjoining  the  lands  of  G.  B.  Mof 
fett  and  five  other  persons  named,  and  a  survey  callec 
"  Adams'  survey  "  ;  and  it  purported  to  have  been  made 
by  virtue  of  part  of  a  warrant  of  three  thousand  five 
hundred  and  ninety  acres,  No.  17826. 

On  the  27th  of  April  1850  Herold  made  a  survey 
purporting  to  be  on  his  said  entry,  but  embracing 
three  thousand  nine  hundred  and  seventy  acres.  The 
local  description  of  the  land  is  the  same  as  in  the 
entry,  witli  the  addition  of  the  courses  and  distaQcct 
of  the  lines  constituting  the  exterior  boundary,  the 
difl'erent  kinds  and  position  of  timber  trees  adopted  a? 
the  corners,  and  the  crossings  of  water  courses  inter 
sected  by  some  of  the  lines.  This  survey  purport:?  ti 
have  been  made,  as  to  three  hundred  and  eighty  acres 
by  virtue  of  part  of  a  warrant  of  one  thousand  acres, 
No.  18216,  and  us  to  three  thousand  five  hundred  and 
ninety  acre?,  by  virtue  of  a  warrant  of  three  thousand 
five  hundred  and  ninety  acres.  No.  17826. 

On  the  4th  of  May  1850  Paul  McNeel  entered  witl 
the  same  surveyor  two  thousand  acres  of  land  on  botl 
sides  of  the  Big  Spring  fork  of  Elk  river,  to  include 
all  the  vacant   land    between  a  tract    known  as  the 
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"  Sherwood  and  Pennell  land,"  also  as  ^'  Lot  No.  7," 
which  was  believed  to  corner  on  a  crooked  sugar  tree, 
near  the  old  Augusta  county  line,  lands  of  Samuel  V. 
Gatewood,  particularly  the  old  place  patented  to  Jacob 
Warwick,  the  land  purchased  of  Rowland,  known  by 
the  names  of  "  Cherry-tree  hollow  "  and  "  Tallow 
knob,"  an  entry  made  by  William  Skeen  on  the  29th 
of  April,  an  entry  made  by  William  H.  Floyd  of  the 
same  date,  a  survey  made  for  William  Sharp  on  the 
22d  April,  a  survey  made  for  John  Hanna,  David 
Hanna  and  Henry  Buzzard  on  the  23d  of  April,  and 
a  survey  made  for  David  Gibson  on  the  24th  of  April, 
all  of  the  same  year. 

On  the  22d  of  January  1851  McNeel  made  a  survey 
upon  his  said  entry,  embracing  within  its  lines  one 
thousand  four  hundred  and  fifty  acres  only. 

On  the  2d  of  March  1851  McNeel  filed  a  caveat  in 
the  Circuit  court  of  Pocahontas,  against  the  issuing 
of  a  grant  to  Herold  upon  his  said  survey,  upon  the 
ground  of  better  right  in  himself  to  one  thousand  two 
hundred  acres  of  the  land  embraced  in  Herold's  survey, 
under  and  by  virtue  of  his  entry  of  two  thousand 
acres,  and  his  survey  thereon  of  one  thousand  four 
hundred  and  fifty  acres.  The  caveat  also  assigns  in 
detail  the  various  grounds  upon  w^hich  the  caveator 
claimed  to  have  better  right  to  the  said  one  thousand 
two  hundred  acres,  all  impeaching  the  regularity  and 
validity  of  Herold's  survey. 

In  September  1852  the  parties  came  to  trial,  and  a 
jury  was  impanneled  for  the  finding  of  the  facts. 
They  found  the  entry  and  survey  of  Herold,  setting 
them  out  in  their  finding  in  in  hcec  verha.  They  also 
found  an  entry  made  by  him  on  the  7th  of  August 
1850,  (after  his  survey  and  after  McNeel's  entry,)  of 
nine  hundred  and  seventy  acres  of  land,  calling  to 
begin  at  Adams'  corner  on  the  top  of  Elk  mountain, 
and  running  with  his  line  to  Mathews'  survey,  and  to 
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J        embrace  all  the  land   between  said  line  cuid  his  o\rn 


01.  ^survey,  adjoining  the  land  of  Porter  and  others.  They 
jci  also  found  McNeel's  entry,  setting  it  out  121  hcec  i^erha  ; 
Id  and  they  found  that  he  had  made  a  survey  upon  his 
said  entry  ;  but  they  do  not  set  out  this  survey  or 
otherwise  describe  it  than  as  embraced  within  the  lines 
shaded  pale  red  on  the  plat  accompanying  the  sur- 
veyor's report  made  in  the  cause.  The}"  also  found 
''  that  the  defendant's  survey  was  made  in  conformity 
with  his  entry  ;  and  that  said  entry  and  survey  are 
correctly  represented  by  the  lines  "  shaded  green  on 
the  surveyor's  plat. 

The  foregoing  being  all  the  facts  found  by  the  jury, 
and  none  a])pearing  to  have  been  agreed  by  the  parties, 
the  caveator  moved  the  court  to  set  aside  the  findinsr, 
because  contrary  to  evidence,  because  it  did  not  find 
all  the  material  facts  proved  by  him,  and  because  those 
which  were  found  were  too  uncertain  and  insufficient 
to  authorize  a  judgment  in  favor  of  the  caveatee.  But 
the  court  overruled  the  motion  ;  and  the  caveator  ex- 
cei)ted,  setting  out  in  his  bill  of  exceptions  the.  evi- 
dence given  on  both  sides  at  the  trial.  This  consisted 
of  the  entries  and  survey  before  mentioned  of  Herold, 
the  entry  and  survey  of  McNeel,  the  deed  referred  to 
from  Pennell  to  Herold  and  Hanna,  a  grant  from  the 
commonwealth  to  Joseph  Pennell  for  five  thousand 
acres  of  land,  an  act  of  assembly  annexing  a  portion 
of  tlie  county  of  Augusta  to  the  county  of  Monon- 
galia, together  with  parol  testimony  as  to  the  locality 
and  boundaries  of  the  land  granted  to  Pennell,  and  of 
that  portion  conveyed  to  Herold  and  Hanna,  and  as  to 
the  locality  of  the  lands  claimed  by  Moffett,  Gibson 
and  others,  called  for  in  the  entries  of  Herold  and 
McXeel  respectively.  The  court  then  proceeding  to 
])ronounce  on  the  facts  found  by  the  jurj^  gave  judg- 
ment in  favor  of  the  caveatee ;  and  the  caveator 
obtained  an  appeal  to  this  court. 
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Reynolds  and  Price^  for  the  appellant.  ism. 

Smith  and  Caperton^  for  the  appellee.  Term. 

McNeel 

Lek,  J,  This  is  a  caveat  from  the  Circuit  court  of  Heroid 
Pocahontas  county,  under  the  provisions  of  the  statute 
in  relation  to  the  mode  of  acquiring  title  to  waste  and 
unappropriated  lands  within  this  commonwealth,  origi- 
nally introduced  into  our  system  by  the  act  of  May 
1779,  ch.  13,  entitled  "  An  act  for  establishing  a  land 
office,  and  ascertaining  the  terms  and  manner  of  grant- 
ing waste  and  unappropriated  lands."  Neither  party 
has  the  legal  title,  but  it  is  a  contest  of  equities,  both 
claiming  under  entries  made  with  the  surveyor  of  Po- 
cahontas. The  entry  of  the  caveatee  was  made  on 
the  23d  of  July  1849 ;  that  of  the  caveator  was  made 
on  the  4th  of  May  1850.  The  caveatee,  it  appears, 
made  a  second  entry  for  nine  hundred  and  seventy 
acres  of  land,  under  which  also  he  claims ;  but  this 
was  not  made  until  the  2d  of  August  1850,  after  he 
had  made  a  survey  upon  his  first  entry,  and  after  the 
caveator  had  made  his  entry.  Each  party  has  made  a 
survey  conforming,  as  he  claims,  to  his  entry,  and  as 
they  are  found  to  conflict,  the  question  is,  which  has 
the  better  right  ?  Thus  the  validity  of  the  respective 
entries  is  directly  and  necessarily  involved,  and  each 
party  h^s  in  turn  assailed  the  validity  of  the  entry  of 
the  other. 

To  constitute  a  valid  entry,  there  must  be  a  reason- 
able degree  of  certainty  and  precision  in  the  descrip- 
tion which  it  gives  of  the  subject  intended  to  be  ap- 
propriated. In  the  case  of  a  grant,  if  the  description 
be  such  that,  when  verified  by  the  proofs  of  what  is 
found  on  the  ground,  the  land  can  be  identified,  it  is 
sufficient,  and  the  grant  can  be  maintained  ;  but  more 
18  required  in  the  case  of  an  entry.  It  is  not  sufficient 
that  the  land  can  be  identified  by  means  of  the  proofs 
of  the  land-marks  called  for,  which  the  i)rivate  know- 
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4.       ledge  of  the  claimant  can  supply  ;  but  the  entry  must 


J 


be  made  with  that  degree  of  certainty  and  specialty 
9^1  that  a  subsequent  locator  may  be  enabled,  by  the  ex- 
)id.  ercise  of  due  care  and  reasonable  diligence,  to  appro- 
priate the  adjacent  residuum.  The  objects  which  it 
calls  for  must  possess  that  notoriety  in  themselves,  or 
must  be  so  particularly  described,  that  others,  by 
using  such^care  and  diligence,  may  readily  find  them. 
These  principles  have  been  repeatedly  illustrated  in 
the  numerous  cases  which  have  been  decided  by  the 
courts  involving  their  discussion.  Of  these  1  will 
content  myself  with  referring  to  the  following:  Uun- 
ter  V.  Uall,  1  Call  206  ;  Currie  v.  Martin,  3  Call  28 ; 
Miller  V.  Page,  6  Call  28  ;  Moore  v.  Whitledge,  Har- 
din's R.  89  ;  Smith  v.  Smith,  lb.  190  ;  Buckner  v.  Fea- 
gins,  2  Bibb's  R.  138 ;  Davis  v.  Davis,  2  Gibb's  R.  134 ; 
Bodley  v.  Taylor,  5  Cranch'e  R.  191 ;  Finley  v.  Wil- 
liams, 9  Cranch's  R.  164;  Watts  v.  Lindsey^s  heirs,  7 
Wheat.  R.  158  ;  Johnson  v.  PanneVs  heirs,  2  Wheat.  R- 
206  ;  Matson  v.  Bord,  1  Wheat.  R.  130 ;  Mc Arthur  v. 
Browder,  4  Wheat.  R.  488 ;  Littlepage  v.  Fowler,  11 
Wheat.  R.  215;  Garnett  v.  Jenkins,  8  Peters'  R.  75  ; 
Key  V.  Matson,  Hardin's  R.  70. 

Entries  in  Virginia  and  Kentucky,  made  for  the 
purpose  of  acquiring  title  to  waste  and  unappropriated 
lands,  in  the  mode  prescribed  by  law,  usuitlly  first 
refer  to  some  prominent  and  notorious  object,  which 
serves  to  direct  attention  to  the  particular  neighbor- 
hood in  which  the  land  is  situate,  and  then  call  for 
some  particular  object  or  objects  which  shall  describe 
it  with  precision.  The  former  has  been  termed  the 
"  general  "  or  ''  descriptive  "  call,  the  latter  the  "  par- 
ticular" or"  locative"  call  of  the  entry.  Both  must 
possess  that  reasonable  degree  of  certainty  which  will 
put  a  subsequent  adventurer  duly  upon  his  guard,  and 
the  locative  calls  must  be  found  to  be  within  the  limits 
embraced  by  the    descriptive  call,    and  they    should 
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properly  be  consistent  with  the  latter  and  with  one 
another.  Johnson  v.  PanneVs  heirs^  2  Wheat.  R.  206 ; 
McDowell  V.  Peyton,  10  Wheat  E.  454.  Though,  in 
certain  cases,  where  all  the  calls  in  an  entry  cannot 
be  satisfied,  the  court,  for  the  purpose  of  sustaining  it, 
will  reject  such  as  'appear  to  be  vague  or  repugnant, 
and  hold  to  those  appearing  to  be  certain  and  consis- 
tent. Marshall  v.  Currie^  4  Cranch's  R.  172  ;  Mclver^s 
lessee  v.  Walker y  9  Cranch's  R.  173  ;  Massie  v.  Watt&, 
6  Cranch's  R.  148 ;  Shipp  v.  Miller's  heirs,  2  Wheat. 
R.  316;  Evans  v.  Manson,  1  Bibb's  R.  4;  Patterson 
V.  Bradford,  Hardin's  R.  101 ;  Bosworth  v.  Maxwell,. 
Ibid.  205. 

Where  there  are  several  distinct  and  independent 
calls  in  an  entry,  it  is  not  required  that  all  the  objects 
thus  called  for  should  be  known  and  recognized  by  the 
public,  or  that  they  should  all  be  described  with  that 
specialty  that  a  subsequent  locator  can  readily  find 
them  ;  but  it  is  necessary  that  some  one  or  more  of 
the  leading  calls  should  be  thus  known,  or  so  de- 
scribed that  other  persons,  with  due  care  and  proper 
diligence,  may  be  led  to  ascertain  their  positions,  and 
thus  to  distinguish  the  land  appropriated  from  the  ad- 
jacent residuum.  Garnett  v.  Jenkins,  8  Peters'  R.  75 ; 
McCrackin  v.  Steele,  1  Bibb's  R.  46. 

The  objects  sometimes  called  for  are  so  connected 
with  the  general  history  or  geography  of  the  country,. 
or  its  legislation,  that  they  will  be  taken  notice  of  by 
the  courts  and  deemed  of  general  notoriety,  and  sufli- 
ciently  identified  without  further  proof:  Such  are 
rivers  used  as  public  highways,  or  thoroughfares  be- 
tween different  parts  of  the  country,  or  which  are 
referred  to  in  general  laws  and  designated  as  bounda- 
ries of  counties  or  other  districts  of  country.  Moun- 
tains and  points  oh  the  same  may  possess  this  cha- 
racter. And  an  entry  calling  for  such  objects  may 
be  supported  without  proof  of  notoriety  or  identity.. 
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18M.       Such   was  the  entry   in    Watts  v.   Lindsexfs  heirs^  7 
'e"m.      Wheat.  R.  158.     There  the  "  Ohio  river  "  and  "  Little 
pjjp^,      Miami  river"  were  regarded  as  sufficiently  notorious 
Broid.      and  identified  without  further  proof.     So  the  notoriety 
of  the  "  Low^er  Blue  licks  "  was  presumed.     Hart  v. 
Bodley,  Hardin's  R.  98.     In  Speed  v.  Severe^  2  Bibb's 
R.  131,  "Salt  river"  was  regarded  as  a  stream  suffi- 
ciently notorious  to  be  taken  notice  of  without   proof 
of   its    course    or    locality.     So    of  "  Licking   river." 
Bowman  v.  Melton^  Ibid.  151.     So  the  "  Blue  licks,'' 
from  their  connection  with  the  general  history  of  the 
country,  were  deemed  notorious,  and  sufficiently  iden- 
tified without  further  proof.     McKee  v.  Bodley^  Ibid. 
48L  So  of  the  "  Kentucky  river."  Winslow  v.  Holders' 
heirs,  2  Litt.  R.  34. 

In  other  cases,  the  objects  called  for  possess  but  a 
local  notoriety,  or  furnish  a  description  of  the  land 
which  must  be  verified  and  applied  by  means  of  facts 
to  be  ascertained  on  the  spot ;  and  the  party  affirming 
the  validity  of  the  entry  in  such  a  case  must  make  out 
in  proof  the  necessary  facts  to  show  the  identity  of 
the  land  intended  to  be  appropriated,  and  that  the 
calls  which  it  contains  are  such  that  the  subsequent 
locator,  in  the  exercise  of  proper  judgment  and  rea- 
sonable diligence,  would  be  enabled  to  distinguish  it 
from  the  lands  surrounding,  so  as  to  appropriate  for 
himself  the  adjacent  residuum. 

The  entries  of  the  respective  parties  in  this  case  are 
of  the  class  just  described  ;  and  to  maintain  their  va- 
lidity, it  should  be  shown  that  there  were  such  objects 
to  be  found  as  are  called  for,  that  their  relative  posi- 
tions were  such  as  to  mark  out  and  identify  the  land 
intended  to  be  entered,  and  that  they  or  some  of  them 
were  so  well  known  in  the  neighborhood  as  to  furnish 
such  a  precise  and  certain  descriptioh  of  the  land  that 
it  could  be  found  by  strangers  using  reasonable  dili- 
gence and  making  proper  enquiry.     But  uponexaniin- 
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ing  the  meagre  finding  of  the  jury,  it  will  be  seen  that       i854. 
it  is  entirely  silent  upon  these  most  material  subjects.       i*«rm. 


It  no  where  finds  that  there  are  streams  known  as  the     McNeei 


V. 


"  Big  Spring  fork  "  and  "  Slaty  fork  "  of  Elk  river,  or  Hewid 
what  is  the  particular  or  general  course  of  either.  It 
does  not  find  that  there  is  any  tract  of  land  known  as 
"  Lot  No.  7,"  or  as  the  "  Sherwood  and  Pennell  land," 
its  situation  and  boundaries.  It  does  not  find  there 
were  such  lands  claimed  by  Gatewood  as  those  re- 
ferred to  and  described  in  the  entries,  nor  any  such  as 
are  said  to  be  claimed  by  MofTett,  Gibson  and  others, 
nor  that  there  were  such  entries  or  surveys  as  those 
referred  to ;  nor  does  it  ascertain  the  land  said  to  be 
embraced  in  the  deed  to  Herold  and  David  Hanna,nor 
that  there  was  such  a  deed  either  in  fact  or  by  general 
reputation :  nor  does  it  ascertain  the  positions  of  any 
of  the  objects  called  for.  In  short,  it  wholly  fails  to 
find  the  material  facts  upon  which,  and  upon  which 
alone,  the  court  could  safely  undertake  to  pronounce 
that  either  entry  had  been  made  with  the  necessary 
certainty  and  precision. 

No  aid  is  derived  from  the  finding  that  the  entry  and 
survey  of  Herold  are  correctly  represented  by  the  lines 
shaded  green  on  the  plat  of  the  surveyor,  and  that 
those  of  McNeel  are  described  by  the  lines  shaded 
light  red.  The  verity  of  the  plat  and  report  of  the 
surveyors  is  not  ascertained,  nor  are  the  objects  in- 
tended to  be  represented  on  the  plat  found  as  part  of 
the  facts  of  the  case.  Nor,  indeed,  could  they  have 
been  so  found  by  reference  to  the  plat,  because  the 
lauds  represented  are  laid  down  according  to  the  pre- 
tensions of  the  parties  respectively ;  and  the  plat  is 
only  referred  to  in  the  finding  for  the  purpose  of  exhi- 
biting the  exterior  boundaries  of  the  surveys.  Nor  is 
the  defect  cured  as  to  the  entry  of  Herold  by  the  find- 
ing that  his  survey  was  made  in  conformity  with  his 
entry ;  because,  as  we  have  seen,  an  entry  might  well 
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be  susceptible  of  identification  by  means  of  a  survey 
made  by  the  party  himself,  and  yet  its  calls  might 
lack  that  certainty  and  precision  which  would  be 
required  to  render  it  valid  as  against  a  subsequent  lo- 
cator. And  moreover,  whether  a  survey  does  conform 
to  an  entry  is  a  matter  to  be  determined  by  the  court 
upon  the  facts  found,  and  not  to  be  disposed  of  in  a 
summary  way  by  the  jury,  as  in  the  finding  in  this 
case. 

Nothing  is  said  in  the  finding  of  the  jury  as  to  the 
ownership  of  the  warrants  on  which  the  respective 
entries  were  made ;  nor  is  it  found  in  whose  names 
they  were  issued.  The  numbers  and  quantities  of  land 
are  the  only  items  of  description  given.  Yet  a  party 
who  caveats  must  show  a  title  to  the  warrant  under 
which  his  own  entry  and  survey  were  made,  and  if  he 
fail  to  to  do  so  his  caveat  will  be  dismissed.  Cxirrie  v. 
Martin^  3  Call  28.  In  that  case  it  is  true  the  entry  of 
the  caveator  Martin  was  made  by  virtue  of  part  of  two 
warrants  issued,  one  in  the  name  of  one  McWilliams, 
and  the  other  in  the  name  of  one  Goodwin  ;  and  it  was 
not  proven  that  they  had  ever  been  assigned  to  Martin. 
His  caveat  was  accordingly  dismissed.  Whether  upon 
a  special  finding  of  facts  in  a  caveat  case  the  court  can 
infer  that  the  caveator  was  the  owner  of  the  warrant 
under  which  the  entry  was  made,  where  it  does  not 
appear  in  whose  name  it  issued,  and  no  other  proof  of 
ownership  is  oflTered  except  that  the  entry  purports  to 
have  been  made  upon  it,  is  a  question  not  free  from 
difficulty.  In  the  view  I  take  of  this  case,  however, 
it  is  perhaps  not  necessary  that  it  should  be  decided, 
and  I  therefore  forbear  the  expression  of  any  opinion 
upon  it. 

But  there  are  still  other  objections  to  the  finding  of 
the  jury.  I  think  it  is  plainly  obnoxious  to  the  charge 
of  repugnancy  upon  its  face.  Thus  it  finds  that  Ha- 
rold's entry  and  survey  are  both  correctly  represented 
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by  the  lines  shaded  green  on  the  plat  of  the  surveyor ; 
yet  it  ascertains  that  the  entry  is  for  three  thousand 
acres,  while  the  survey  is  for  three  thousand  nine  hun- 
dred and  seventy  acres,  and  thus  that-both  quantities 
are  embraced  within  and  bounded  by  the  same  identical 
lines. 

Again  :  The  entry  of  Herold  is  dated  on  the  23d  of 
July  1849,  and  purports  to  have  been  made  by  virtue 
of  part  of  a  warrant  of  three  thousand  five  hundred 
and  ninety  acres,  No.  17826.  The  survey  was  made 
on  the  27th  of  April  1850,  and  purports  to  be,  as  to 
three  hundred  acres,  by  virtue  of  part  of  a  warrant  of 
one  thousand  acres.  No.  18216,  and  as  to  three  thou- 
sand five  hundred  and  ninety  acres,  by  virtue  of  a 
warrant  of  three  thousand  five  hundred  and  ninety 
acres,  No.  17826.  But  it  also  finds  that  the  entry  of 
the  nine  hundred  and  seventy  acres,  the  excess  in  the 
quantity  of  thie  survey  over  the  original  entry  of  three 
thousand  acres,  was  not  made  till  the  7th  of  August 
1850,  upwards  of  three  months  after  the  survey  of  the 
three  thousand  nine  hundred  and  seventy  acres.  Yet 
it  finds  that  the  caveatee's  survey  was  made  in  confor- 
mity with  his  entry. 

It  will  be  found,  too,  upon  examining  the  evidence 
given  on  the  trial,  that  the  finding  is,  in  one  and  per- 
haps a  very  material  particular,  not  to  be  reconciled 
with  it.  Herold's  entry,  as  we  have  seen,  purports  to 
be  for  the  same  land  embraced  in  the  deed  from  Pen- 
nell,  and  thus  in  terms  is  confined  to  the  land  embraced 
within  the  boundaries  of  that  deed.  McNeel's  entry 
calls  to  adjoin  a  tract  of  land  known  as  the  "  Sherwood 
and  Pennell  land,"  or  "  Lot  No.  7,"  and  thus  is  confined 
to  the  land  lying  outside  of  the  boundaries  of  that 
tract.  The  grant  for  this  Lot  No.  7  of  five  thousand 
acres,  and  the  deed  for  the  three  thousand  acres  of 
land  referred  to  in  Herold's  entry,  are  given  in  evi- 
dence, and  it  distinctly  appears  that  the  latter  is  part 
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and  parcel  of  the  former,  being  the  northeastern  por- 
tion thereof.  Thus  the  entries  are  shown  to  call  for 
wholly  different  lands,  and  there  should  be  no  conflict 
between  them.  •  Yet  the  finding  of  the  jury  ascertains 
that  the  entry  of  Herold  embraces  much  the  larger 
part  of  the  land  entered  by  McNeel,  the  interlock 
being  from  one  thousand  to  one  thousand  two  hundred 
acres  in  extent. 

I  deem  it  unnecessary  to  enquire  whether  the  finding 
may  not  be  obnoxious  to  criticism  in  other  respects.  I 
think  it  must  be  apparent  that  the  facts  which  it  as- 
certains were  not  sufficient  to  enable  the  court  to  ren- 
der judgment  safely  and  understandingly  upon  the 
merits  of  the  case.  The  only  alternatives  were  to 
dismiss  the  caveat  or  to  set  aside  the  finding  and  award 
a  venire  facias  de  novo.  The  court  adopted  the  former; 
and  in  this,  according  to  the  modern  and  more  liberal 
practice,  I  think  it  erred.  As  the  caveator's  ease  may 
be  a  good  one,  though  certainly  not  made  oiit  by  the 
facts  found,  and  as  the  merits  of  the  controversy  could 
not  be  presented  and  adjudicated  upon  the  finding  of 
the  jury,  I  think  it  would  have  been  right  to  set  it 
aside,  and  to  give  the  parties  an  opportunity,  upon 
another  trial,  of  presenting  the  real  case  between  them 
for  adjudication. 

I  am  of  opinion  to  reverse  the  judgment,  to  set 
aside  the  finding  of  the  jury,  and  to  remand  the  cause 
for  a  venire  facias  de  novo. 


The   other  judges   concurred    in     the    opinion    of 
Lee,  J, 

Judgment  reversed,  and  venire  de  novo  awarded. 
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ampden  Zane  ;  and  the  case  before  the  court  must 
J  decided  by  a  comparison  of  those  titles.  That  of 
e  plaintiffs  is  under  a  deed  from  Zane,  dated  April 
>4:23  conveying  to  Sophia  H.  Johnston,  one  of  the 
aintiffs'  lessors,  the  subject  in  controversy,  being  a 
t  or  piece  of  ground  in  the  city  of  Wheeling,  in  Ohio 
►unty.  This  deed  was  attested,  and  subsequently 
oved,  by  William  F.  Peterson,  W.  W.  Shriver  and 
iines  C.  Johnston,  before  the  clerk  of  the  County 
mrt  of  Ohio  county,  in  his  oflBce,  and  recorded  by 
im.  The  witness,  James  C.  Johnston,  at  the  time  of 
le  attestation,  and  at  the  time  of  proving  the  deed, 
as  the  husband  of  the  bargainee,  Sophia  H.  John- 
on.  The  plaintiffs'  lessors,  or  either  of  them,  at  no 
me  had  actual  possession  of  the  lot  conveyed. 

The  title  of  the  defendants  is  derived  under  a  deed 
om  Hampden  Zane,  dated  March  14:th,  1844,  by 
itermediate  conveyances.  By  that  deed  he  conveyed 
)  William  H.  Churchill  a  large  quantity  of  real  pro- 
erty,  in  trust  to  secure  certain  creditors  certain  sums 
f  money  due  to  them  from  the  grantor.  At  the  time 
f  executing  this  conveyance  neither  the  trustee  nor 
ny  of  the  creditors  secured  by  the  deed  had  any  ae- 
iial  notice  of  the  deed  of  April  1842  to  Mrs.  John- 
ton.  The  parties  claiming  the  legal  title  derived  by 
onveyances  after  the  deed  of  March  14th,  1S44,  and 
mbracing  the  property  in  that  deed,  are  shown  by 
he  record  to  have  had  no  actual  notice. 

In  the  argument  here  the  plaintiffs'  counsel  make 
he  question  whether  the  lot  conveyed  in  the  deed  of 
^pril  1842  is  embraced  by  the  deed  of  March  14th, 
844.  The  record  shows  that  Hampden  Zane  derived 
itle  to  all  the  property  embraced  by  either  deed,  by 
levise  from  his  father,  Noah  Zane ;  and  the  deed  of 
rfarch  14th,  1844,  declares  that  "  it  is  understood  that 
til  the  lands  and  tenements,  rights  and  privileges, 
levised   and  bequeathed  by  said   Noah  Zane  to  said 
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Hampden  Zane  are  hereby  conveyed,  and  intended  to  loi. 
be  conveyed,  to  said  William  H.  Churchill,"  &c.  This  ''^■n" 
description  embraces  the  lot  in  controversy.  johiiBi 

The  plaintiffs'  counsel  earnestly  insist  that  the  deed         ▼. 
of  April  1842  was  duly  recorded  within  the  true  intent        *•* 
and  meaning  of  the  registry  acts  ;  and  that  being  prior 
in  date,  should  be  held  to  pass  title  to  the  lessor,  Sophia 
H.  Johnston.     The  only  objection  to  the  registration 
of  this  deed  is  the  fact  that  its  execution  was  proved 
before  the  clerk  by  Johnston,  the  husband  of  the  bar- 
gainee.    Was  he  a  witness  within  the  meaning  of  the 
statute?     The  obvious  reply    is  that    the  legislature 
must  have  intended  that  the    witnesses  to    the  deed 
should  be  competent  to  prove  the  transfer  of  property 
from  the  bargainor  to  the  bargainee  ;  that  they  should 
be  competent,  according  to  the  general  rules  of  evi- 
dence, to  prove  the  very  fact  to  which  they  testify. 
If  Johnston  can  be  held  competent  to  prove  the  exe- 
cution of  a  deed  to  his  wife,  it  must  be  held  that  he 
would  be  competent  to  prove  the  execution  of  a  deed 
to  himself.     From  the  intimate  relation  between  hus- 
band and  wife,  and  from  the  strong  bias  of  feeling 
tow^ards  each  other,  the  law  has  provided  that  neither 
shall  be  a  witness  in  regard  to  any  subject  in  which  the 
other  is  interested.     There  are  circumstances  in  which, 
from  necessity  or  convenience,  the  evidence  of  a  party 
himself  may  be  heard  ;  as,  for  instance,  to  prove  cause 
for  postponing  a  trial,  or  to  prove  the  loss  of  papers 
for  the  purjiose  of  letting  in    secondary  evidence  of 
their  contents ;  but  there  is,  perhaps,  no  case  in  which 
the  evidence  of  a  party  can  be  heard  to  prove  in  his 
own  behalf  his  title  to  property.     If  the  witness  to 
this  d3)l  w  Jil  1  h  ive  bee  n  disqualified  by  interest   a 
witness  to  a  deed  to  himself,  the  interest  of  the  wife, 
and  his  own  interest  consequent  thereon,  would  dis- 
qualify him  as  a  witness  to  this  deed.     If  we  look  to 
the  consequences  of  the  construction  contended  for  by 
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he  appellants'  counsel,  we  must  see  strong  reasons 
trhy  it  should  not  prevail.  A  recorded  deed  is  evi- 
lence  of  itself.  Baker  v.  Preston^  Gilm.  235 ;  Pollard^s 
eirs  V.  Lively^  4  Gratt.  73.  By  holding  that  an  inte- 
ested  party  may,  hy  his  own  oath,  aid  in  putting  his 
eed  on  the  record,  and  thereby  absolve  himself  from 
he  duty  of  offering  further  proof  when  the  execution 
f  the  deed  is  thereafter  drawn  in  question,  or  that 
hereby  he  may  impose  on  others  the  burden  of  dis- 
roving  the  execution,  is  to  give  such  party  an  undue 
dvantage ;  such  as  neither  the  plain  letter  or  the 
pirit  of  the  statute  requires  or  sanctions. 

The  cases  above  cited  show  a  difference  between 
ur  law  of  evidence  and  that  of  North  Carolina,  which 
E?quires  at  our  hands  a  different  decision  from  that 
sndered  by  the  Supreme  court  of  that  state  in  the 
ase  of  Jones^  lessee  v.  Muffin^  3  Dev.  R.  404. 

The  plaintiffs'  counsel,  in  effect,  if  not  in  terms, 
rgued  further,  that  the  registration  of  a  deed  lias  two 
3veral  and  distinct  functions :  1.  To  give  notice  to 
urchasers.  2.  To  furnish  evidence  when  the  execu- 
on  of  the  deed  shall  be  drawn  in  question.  That  the 
rst  of  these  functions  will  be  effectually  performed, 
hatever  may  be  the  proof  upon  which  the  registra- 
on  was  made ;  that  the  defect  in  the  proof  of  execu- 
on  may  be  supplied  at  the  trial  when  the  deed  is 
fiFcred  as  evidence.  This  argument  but  carries  out 
le  case  from  North  Carolina,  above  cited,  and  that  of 
tcKinnon  v.  McLean^  cfec,  2  Dev.  &  Bat.  Law  R.  79, 
)  their  legitimate  results.  The  argument  cannot 
vail  here,  in  view  of  our  statute  and  the  decisions 
ruler  it.  It  is  clearly  within  the  scope  of  the  legis- 
Ltive  power  to  declare  what  shall  be  essential  to 
laking  a  valid  deed  between  the  parties  to  it,  and  as 
gainst  third  parties.     In  the  exercise  of  this  power, 

has  been  declared  that  certain  things  shall  be  essen- 
al  to  all  deeds ;  that  registration  is  not  necessary  be- 
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within  the  purview  of  the  law.  Beverley  v.  Brook^^  2 
Leigh  425 ;  Tate  v.  Liggatt,  Id.  84. 

That  the  creditors  secured  by  the  deed  of  March 
1844  were  purchasers  for  value  is  shown  by  the  fact 
ih^XtYieUr  bona  fide  debts  thereby  secured  amounted  in 
the  aggregate  to  about  ten  thousand  doUai-s. 

The  deed  of  April  1842  having  no  effect  as  a  re- 
corded deed,  the  parties  to  the  subsequent  deed  of 
March  14th,  1844,  at  the  time  it  was  executed,  having 
no  notice  of  the  first,  and  the  parties  now  holding  the 
legal  title,  derived  by  intermediate  conveyances  from 
the  deed  of  March  14th,  1844,  having  acquired  that 
title  by  purchase  for  value  without  notice,  their  title 
is  doubly  secured  by  their  own  purchase  and  that  of 
the  bargainees  in  the  deed  of  March  14th,  1844. 

I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion  of 
Samuels^  J. 

Judgment  affirmed. 
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withdraw  from  it,  by  giving  to  the  other  a  written 
notice  to  that  effect.  But  if  McDowell  withdrew 
from  it  because  some  higher  price  was  offered  him  for 
the  land  than  that  contracted  to  be  given,  he  should  in 
that  case  first  offer  the  refusal  of  it  to  Johnson,  before 
he  should  have  the  right  to  sell  to  any  other  person. 

On  the  26th  of  September  1849  an  agreement,  also 
under  the  seals  of  the  parties,  was  entered  into  be- 
tween Barnabas  Johnson  and  James  Jarrett,  by  which 
they  agreed  to  divide  the  land  that  Johnson  had  con- 
ditionally purchased  of  McDowell.  If  Johnson  should 
^et  the  land,  Jarrett  was  to  have  the  river  end  of  the 
land  :  the  dividing  line  to  be  the  middle  of  the  turn- 
pike, commencing  at  the  river  near  to  Newman's  canal 
landing  opposite  the  turn  of  the  turnpike  ;  thence  with 
the  turnpike  through  the  land  ;  and  he  was  to  pay  his 
proportion  of  the  purchase  money  according  to  the 
lumber  of  acres  he  should  get. 

Within  the  time  prescribed  in  the  agreement  be- 
:vveen  McDowell  and  Johnson,  McDowell  declined  to 
execute  the  contract,  and  gave  notice  thereof  to  John- 
)0n  ;  and  he  was  not  induced  to  this  course  by  the 
)ffer  of  a  better  price  for  the  land  by  any  other  per- 
son. Having  declined  to  execute  the  contract  with 
Johnson,  McDowell,  on  the  15th  of  October  1849, 
3xecuted  a  power  of  attorney,  whereby  he  authorized 
Robert  J.  Taylor  to  investigate  and  settle,  as  he 
night  think  just,  a  certain  claim  or  obligation  in  wri- 
ing  which  James  Jarrett  alleged  that  he  held  upon 
(kIcDowell  for  the  sale  to  him,  upon  specified  terms 
md  conditions,  of  his  land  in  Monroe  county,  on 
Greenbrier  river  and  Wolf  creek.  And  he  also  au- 
horized  his  said  attorney  to  enter  into  a  written  con- 
ract  with  said  Jarrett,  or  wuth  any  other  person,  for 
he  full  and  complete  sale  to  him,  or  any  of  them,  of 
he  said  land  ;  upon  certain  terms  as  to  the  purchase 
noney,  which  was  not  to  be  less  than   nine  thousand 
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five  hundred  dollars.  Taylor  states :  That  in  October  is 
18i9  he  carried  a  letter  from  McDowell  to  Jarrett,  and  Te 
told  him  that  the  land  was  up  again  for  sale,  and  made  jar 
to  him  a  proposition  for  the  sale  of  it  to  him  ;  but  he  Johi 
declined  making  any  offer  until  Taylor  had  seen  or 
was  done  with  Mr.  Johnson.  That  he  went  to  see 
Johnson  and  made  him  several  propositions ;  but  he 
declined  all  the  offers  ,made  to  him.  That  the  next 
day  Jarrett,  Johnson  and  himself  all  met  on  the  land. 
Johnson  was  asked  if  he  was  done,  and  declared  he 
had  gone  as  far  as  he  could  go,  in  the  conditional  pur- 
chase he  had  made  of  McDowell.  That  several  pro- 
positions then  passed  between  Taylor  and  Jarrett,  all 
of  which  were  declined,  and  Jarrett  said  he  was  off. 
Jarrett  and  Johnson  then  held  a  private  conference 
between  them ;  and  aftqr  it  was  over  Johnson  came 
up  to  Taylor  and  said  that  he  and  Jarrett  would  take 
the  land  at  nine  thousand  five  hundred  dollars.  This 
proposition  was  accepted  ;  and  by  an  agreement  bear- 
ing date  the  20th  day  of  October  1849,  executed  by 
the  three,  McDowell,  by  his  said  attorney,  sold  to  Jar- 
rett and  Johnson  the  tract  of  land  aforesaid  for  the 
sum  of  nine  thousand  five  hundred  dollars,  for  the  de- 
ferred payments  of  which  Jarrett  and  Johnson  agreed 
to  execute  their  bonds.  And  by  deed  bearing  date  the 
5th  of  November  1849,  McDowell  conveyed  the  land 
to  Johnson  and  Jarrett. 

Immediately  upon  the  purchase  of  the  land  there 
■vras  a  controversy  between  Johnson  and  Jarrett  as  to 
how  the  land  should  be  divided  between  them  :  John- 
son insisted  that  Jarrett  was  to  have  only  that  part 
lying  north  of  the  turnpike  road,  which  he  was  to 
have  under  the  first  agreement  between  them  ;  and 
Jarrett  insisted  that  he  was  entitled  to  one-half  of  the 
land.  In  July  1850  Johnson  instituted  a  suit  in  the 
Circuit  court  of  Greenbrier  county  against  Jarrett  for 
a  partition  of  the  land.     lit  his  bill  he  set  out  his  first 
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contract  with  McDowell  and  his  agreement  with  Jar- 
rett.  And  he  stated  that  he  proceeded  to  close  liis 
contract  with  McDowell  through  Taylor,  the  agent  of 
McDowell,  by  adding  something  to  the  price.  That, 
relying  npon  the  agreement  between  himself  and  Jar- 
rett,  he  took  from  McDowell  a  title  bond  binding  him 
to  convey  the  land  jointly  to  Jarrett  and  himself. 
That  he  never  dreamed  of  any  other  partition  than 
that  indicated  by  the  article  between  Jarrett  and  him- 
self; nor  did  Jarrett  utter  a  syllable  to  show  that  he 
looked  to  any  other  arrangement.  But  that  notwith- 
standing all  this  Jarrett  had  taken  possession  of  and 
held  a  part  of  the  land  which,  by  the  terms  of  the 
agreement,  was  to  be  allotted  to  the  plaintiff.  That 
McDowell  had  conveyed  the  land  to  Jarrett  and  the 
plaintiff;  but  that  though  Jarrett  is  thus  vested  with 
an  undivided  moiety  of  the  land,  he  must  be  con- 
sidered as  the  owner  of  only  that  part  of  the  land 
which  under  their  written  agreement  he  was  to  have, 
and  as  to  all  over  that  he  held  it  in  trust  for  the 
plaintiff.  He  asks  for  a  partition  of  the  land  accord- 
ing to  the  agreement,  an  account  of  the  profits,  and 
for  general  relief. 

Jarrett  answered  the  bill.     He  insisted  that   John- 
son's conditional  purchase  of  the  land  had  been   set 
aside.     That    afterwards    McDowell    had    authorized 
Taylor  to  sell  the  land  to  the  defendant  or  any  other 
persons.     That  under  this  authority  Taylor  had  sold 
to   the   plaintiff  and  defendant.     He  denied  that  the 
conditional  contract  between  McDowell  and  Johnson 
had  been  carried  into  effect ;  or  that  the  plaintiff  made 
any  purchase  for  himself;  or  that  the  agent  of  McDow- 
ell sold  to  him  individually.     He  said  that  the  plaintiff 
did  not  propose  to  purchase  the  land  on  his  individual 
account ;  nor  did  he  assert  any  right  whatever  to  take 
the  land  for  himself  at  the  higher  price  demanded   bv 
McDowell.     That  the  price  of  the  land  and  terms  of 
sale   were    adjusted  by  the  agent   of  McDowell,  the 


Digitized  by 


Google 


COUKT    OF    APPEALS    OF    VIRGINIA. 


plaiDtiff,  and  defendant ;  and  that  the  purchase  was  a       is 


jt 


joint*  one,  in  which  the  plaintiff  and  defendant  had  an  Tei 
equal  interest,  each  entitled  to  a  moiety.  And  he  jar 
denied  that  there  was  anything  in  his  language  or  Johi 
conduct  which  could  induce  the  plaintiff  to  suppose 
that  he  regarded  the  written  agreement  between  him. 
self  and  the  plaintiff  as  in  force,  or  as  regulating  in 
any  manner  whatever  their  interest  in  the  land  pur- 
chased by  them. 

In  October  1851  the  court  made  an  order  directing 
Commissioner  Gary,  among  other  things,  to  ascertain 
and  report  to  the  court  what  was  the  agreement  be- 
tween the  plaintiff  and  defendant  in  regard  to  the 
purchase  of  the  land  in  controversy,  and  especially 
the  interest  which  each  was  to  have  in  said  land.  And 
the  parties  were  directed  to  appear  before  the  com- 
missioner and  answer  upon  oath  such  interrogatories 
as  the  commissioner  should  propound  touching  the 
question  in  controversy. 

In  November  1851  the  plaintiff  filed  an  amended 
and  supplemental  bill,  in  which  he  charged,  that  at 
the  time  the  plaintiff  and  defendant  were  making  the 
purchase  of  the  land  from  Taylor,  they  held  a  confer- 
ence, in  which  the  defendant  desired  to  have  more 
land  than  he  was  to  have  under  the  agreement  of  the 
26th  of  September  1849  ;  he  desired  to  run  up  to  a 
ditch.  That  the  plaintiff  positively  dissented  from 
the  proposition,  or  to  vary  the  said  agreement  in  any 
way  so  as  to  let  the  defendant  cross  the  turnpike. 
That  with  this  understanding  the  parties  went  into  the 
contract.  That  the  plaintiff  believed  that  he  was  to 
have  the  benefit  of  that  agreement,  or  he  would  not 
have  engaged  in  the  purchase.  That  the  defendant 
left  plaintiff  so  to  understand  ;  and  he  charges  that  if 
the  defendant  designed  at  the  time  to  set  up  a  claim 
to  an  equal  moiety  of  the  land,  he  suppressed  and  con- 
cealed his  design,  and  was  thereby  guilty  of  a  fraud, 
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knowing,  as  he  did,  that  the  plaintiff  understood  him 
differently. 

Jarrett  answered,  admitting  the  conference,  but  de- 
n}  ing  explicitly  that  he  made  the  proposition  as  stated 
in  the  amended  bill,  or  that  he  finally  assented  to  the 
alleged  dissent  of  the  plaintiff,  or  that  they  went  int<3 
the  contract  with  the  understanding  that  the  land  was 
to  be  divided  by  the  turnpike,  as  prescribed  in  the 
agreement  aforesaid.  He  denied  that  he  had  said  or 
done  anything  to  excite  any  such  belief  or  expectation 
on  the  part  of  the  plaintiff;  and  alleged  that,  on  the 
contrary,  his  language  was  explicit,  and  could  have  had 
no  other  effect  than  to  lead  the  plaintiff  to  a  directly 
opposite  conclusion.  That  it  was  not  true  that  he 
committed  a  fraud  upon  the  plaintiff  by  suppressing 
his  design  to  assert  his  claim  to  an  equal  moiety  of  the 
land  ;  but  that  he  distinctly  informed  the  plaintiff  that 
he  would  have  half  the  land  ;  and  he  stated  to  the 
plaintiff  at  their  conference  that  the  agreement  afore- 
said was  no  longer  binding  upon  them,  and  that  thej 
ought  to  agree  upon  a  division  of  the  land  and  reduce 
their  agreement  to  writing.  And  he  told  the  plaintifl 
expressly  that  if  the  defendant  bound  himself  for  the 
whole  of  the  purchase  money  he  would  have  half  oi 
the  land. 

The  parties  were  examined  on  oath  by  the  commis 
sioner,  but  their  statements  differed  as  widelj^  as  dii 
their  allegations  in  the  bill  and  answer.  There  wen 
also  many  witnesses  examined  by  both  parties,  amonj 
whom  was  the  agent  Taylor,  whose  statement  is  here 
inbefore  given.  The  commissioner  reported  that  hi 
was  unable  to  state  what  was  the  agreement  betweei 
the  parties  as  to  the  division  of  the  land,  and  referre< 
the  question  to  the  court;  and  returned  with  his  re 
port  the  evidence  which  had  been  taken  before  him. 

It  is  impossible  to  state  the  evidence  bearing  on  th( 
question   whether    there   was   an  agreement   betweei 
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Johnson  and  Jarrett  at  the  time  of  their  purchase  of       i85- 


Jul 


the  land,  as  to  how  it  should  be  divided  between  them.  Ten 
The  only  fact  that  is  certain  is,  that  from  the  moment  jan- 
of  the  sale  they  disputed  as  to  how  the  land  should  johni 
be  divided ;  Johnson  insisting  that  Jarrett  should  be 
limited  to  the  land  north  of  the  turnpike  road,  which 
he  was  to  have  had  under  their  agreement  of  Septem- 
ber 26th,  1849,  and  Jarrett  insisting  that  he  was  enti- 
tled to  more  land.  The  nature  of  the  evidence  is  re- 
ferred to  by  Judge  Moncure  in  his  opinion. 

The  cause  came  on  to  be  heard  in  May  1852,  when 
the  Circuit  court  sustained  the  pretensions  of  the 
plaintiff,  and  directed  an  enquiry  to  ascertain  the  por- 
tion of  the  purchase  money  which  each  should  have 
paid.  And  from  this  decree  Jarrett  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

William  Smith  and  -fVy,  for  the  appellant. 
Price  and  Caperton^  for  the  appellee. 

Moncure,  J,  Johnson  and  Jarrett  contracted  jointly 
for  the  purchase  of  the  land  in  controversy.  It  was 
conveyed  to  them  jointly,  and  they  executed  their  joint 
and  several  bonds  for  the  purchase  money.  They  are, 
therefore,  entitled  to  the  land  in  equal  proportions, 
unless  it  can  be  shown  that  their  relative  rights  have 
been  changed  by  some  valid  agreement  or  other  trans- 
action between  them.  It  is  contended,  in  behalf  of 
the  appellee  Johnson,  that  they  have  been  so  changed. 
And 

First.  It  is  contended  that  the  agreement  of  the 
26th  of  September  1849  is  still  in  force,  and  that  the 
land  should  be  divided  accordingly.  That  agree- 
ment depended  entirely  upon  the  contract  between 
McDowell  and  Johnson  of  the  8th  of  September  1849. 
By  the  express  terms  of  that  contract  it  was  not  to  be 
absolute   and   conclusive  upon   either  of  the  contract- 
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ing  parties  before  the  first  of  October  1849  ;  up  to 
which  time  either  had  the  right  to  withdraw  from  it, 
by  giving  the  other  a  written  notice  to  that  effect. 
McDowell  did  withdraw  from  it,  and  the  contract  was 
then  at  an  end.  It  is  true  there  was  a  stipulation  in 
it,  that  if  McDowell  should  withdraw  because  of  some 
higher  price  being  offered  to  him  for  the  land,  he 
should  in  that  case  offer  the  refusal  of  it  to  Johnson 
before  he  should  have  the  right  to  sell  it  to  any  otlier 
person.  But  it  is  not  pretended  that  he  withdrew 
from  the  contract  for  that  cause.  The  &aid  agreement, 
being  dependent  on  the  said  contract,  ceased  to  have 
any  effect  when  the  latter  ceased  to  have  effect ;  which 
was  on  or  before  the  first  of  October  1849.  After  that 
day  McDowell  was  at  liberty  to  sell  the  land  without 
being  affected  by  the  contract ;  and  Johnson  and  Jar- 
rett  were  at  liberty  to  purchase  it,  jointly  or  severally, 
without  being  affected  by  the  agreement.  Accord- 
ingly, on  the  15th  of  October  1849,  McDowell  em- 
powered Taylor  to  contract  with  Jarrett,  or  any  other 
person,  for  the  sale  of  the  land.  On  the  19th  of  the 
same  month  Taylor,  Johnson  and  Jarrett  met  upon  the 
land  ;  and  Taylor  endeavored  to  effect  a  sale,  first  to 
one  and  then  to  the  other.  After  several  propositions 
had  been  made,  each  declined  to  purchase.  Tbey 
then  held  a  private  conference  and  concluded  to  pur- 
chase jointly  at  the  price  of  nine  thousand  five  hundred 
dollars,  being  five  hundred  dollars  more  than  the  price 
which  had  been  stipulated  for  in  the  said  conditional 
contract  between  Johnson  and  McDowell ;  and  on  the 
next  day  the  joint  contract  was  executed.  If  Johnson 
or  Jarrett  had  severally  purchased  the  land,  the  one  so 
purchasing  would  have  been  entitled  to  the  whole  in 
exclusion  of  the  other.  Having  purchased  it  jointly, 
they  are  entitled  to  it  equally,  notwithstanding  the 
agreement  of  the  26th  of  September  1849.  But 
Secondly.     It  is  contended  that  even  if  that  agree- 
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ment^ j>roj>rio  vigore^  be  not  still  in  force,  yet  Johnson 
and  Jarrett  made  the  joint  purchase  with  an  express 
or  tacit  understanding  that  the  land  should  be  divided 
in  the  manner  and  on  the  terms  prescribed  by  the  said 
agreement ;  and  that  this  understanding,  though  by 
parol,  is  binding  on  the  parties. 

If'there  had  been  such  an  understanding,  I  think  it 
would  have  been  void  by  the  statute  of  frauds  and 
perjuries.  Henderson  v.  Hudson^  1  Munf.  510 ;  Parker^s 
heirs  V.  Bodley^  4  Bibb's  R.  102  ;  Davis  v.  Symonds^  1 
Cox's  Cas.  402.  There  is  a  well  settled  distinction,  in 
regard  to  the  admission  of  parol  evidence,  between 
seeking  and  resisting  the  specific  performance  of  an 
agreement.  A  suit  for  specific  performance  is  ad- 
dressed to  the  sound  discretion  of  the  court,  upon  all 
the  circumstances.  And  any  evidence  which  shows 
that  it  would  be  inequitable  to  enforce  the  agreement, 
as  stated  in  the  bill,  is  admissible  as  matter  of  defence. 
As  was  well  said  in  the  case  of  Oshorn  v.  Phelps^  19 
Conn.  R.  63,  73, "  It  was  not  the  object  of  the  statute 
to  give  any  greater  eflScacy  to  written  contracts  for 
the  sale  of  lands  than  they  possessed  at  the  common 
law ;  but  merely  to  require  such  contracts  to  be  made 
in  writing,  in  order  to  lay  the  foundation  of  a  suit  at 
law  or  in  equity."  Or,  as  Lord  Redesdale  expresses 
the  same  idea  in  Clinan  v.  Coohe^  1  Sch.  &  Lef.  39, 
"  The  statute  does  not  say  that  a  written  agreement 
shall  bind,  but  that  an  unwritten  agreement  shall  not 
bind."  When  parol  evidence  is  offered  in  resistance 
of  a  suit  for  specific  performance,  it  does  not  contra- 
vene the  statute ;  and  though  it  may  contravene 
the  rule  of  law  which  forbids  the  introduction  of  parol 
evidence  to  vary  a  written  agreement,  it  may  some- 
times be  admissible  on  account  of  the  peculiar  nature 
of  the  suit.  But  when  it  is  ofiered  in  support  of  such 
a  suit,  it  generally  contravenes  the  statute,  and  is 
rarely  admissible.     For  the  doctrine  on  this  subject  I 
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Deed  only  refer  to  the  case  of  WoollaTn  v.  Heam^  and 
the  notes  thereto  appended  in  Hare  &  Wallace's  edi- 
tion of  White  &  Tiidor's  Leading  Cases  in  Equity, 
published  in  the  Law  Library,  vol.  71,  p.  540,  596. 
There  are  some  exceptions  to  the  general  rule  exclud- 
ing parol  evidence  in  support  of  a  suit  for  specific  per- 
formance, but  it  is  unnecessary  to  enumerate  them,  as 
they  do  not  embrace  this  case.  The  cases  of  Ross  v. 
Norvell^  1  Wash.  14,  and  the  Bank  of  the  United  States 
v.  Car  ring  ton  ^  7  Leigh  566,  cited  by  the  counsel  for 
the  appellee,  fall  within  the  exceptions ;  the  former 
being  the  case  of  an  absolute  deed  intended  to  operate 
as  a  mortgage,  and  the  latter  a  case  of  resulting  trust. 
The  case  of  Amhler  cfe  wife  v.  Norton^  4  Hen.  <fe  Munf. 
23,  also  cited  by  the  counsel,  depended  on  the  con- 
struction of  the  word  "  averment,"  in  our  statute  con- 
cerning dower,  and  does  not  affect  this  case.  This 
being  a  suit  for  specific  performance,  falling  under  the 
general  rule,  and  not  within  any  of  the  exceptions  to 
it,  parol  evidence  is  therefore  inadmissible  to  prove  the 
agreement,  or  any  part  of  it. 

But  suppose  the  evidence  were  admissible ;  does  it 
prove  that  there  was  any  such  understanding  between 
the  parties  ?  Jarrett,  in  his  answer,  positively  denies 
that  there  was;  and,  on  the  contrary,  avers  that  when 
the  purchase  was  made  he  distinctly  informed  John- 
son that  he  would  have  a  moiety  of  the  land.  The 
evidence  does  not  overthrow,  nor  contradict,  but 
rather  tends  to  sustain,  the  answer.  No  witness  tes- 
tifies to  any  such  understanding.  The  evidence  relied 
on  to  prove  it  consists  entirely  of  mere  repetition  of 
oral  statements ;  which  kind  of  evidence,  as  has  been 
well  said,  "  is  subject  to  much  imperfection  and  mis- 
take ;  the  party  himself  either  being  misinformed,  or 
not  having  clearly  expressed  his  own  meaning,  or  the 
witness  having  misunderstood  him.  It  frequently  haj>- 
pens  also  that  the  witness,  by  unintentionally  altering 
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a  few  of  the  expressions  really  used,  gives  an  effect  to       lasi. 
the  statement  completely  at  variance  with  what  the      Term. 


party  actually  did  ^ay."  Greenl.  on  Evi.  §  200.  The  jarrett 
remarks  of  Judge  Fleming  on  the  evidence  in  the  Johnson, 
case  of  Henderson  v.  Hudson^  before  cited,  are  strongly 
applicable  to  this  case;  and  he  concludes  them  by 
saying,  "  Such  evidence  as  this  (were  the  statute  of 
frauds  and  perjuries  out  of  the  way)  is,  in  my  mind, 
too  slight  and  feeble  to  deprive  any  one  of  his  freehold 
and  inheritance,  or  any  part  thereof."  Three  witnesses 
were  introduced  and  relied  on  by  Johnson  to  prove 
the  alleged  understanding,  viz :  Hinchman,  Hines  and 
Humphreys,  not  one  of  whom  was  present  at  the 
time  of  the  joint  purchase,  and  all  of  whom  testify 
only  to  admissions  said  to  have  been  made  by  Jarrett 
some  time  thereafter.  On  the  other  hand,  three  of 
the  witnesses  introduced  by  Jarrett,  to  wit,  Ellis, 
Burdett,  and  Taylor,  the  agent  of  McDowell,  were 
present  when  the  joint  purchase  was  made,  and  heard 
nothing  of  any  such  understanding.  Without  review- 
ing the  testimony  of  the  different  witnesses,  suffice  it 
to  say,  that  on  the  most  favorable  view  of  the  evidence 
which  can  be.  taken  for  Johnson,  it  shows  that  no 
agreement  was  ever  made  in  regard  to  the  division  of 
the  land  between  him  and  Jarrett,  except  the  agree- 
ment of  the  26th  of  September  1849,  which  expired 
by  its  terms  as  aforesaid ;  that  they  made  the  joint 
purchase  without  coming  to  any  understanding  about 
the  division ;  Johnson  insisting  that  Jarrett  should 
have  no  more  of  the  land  than  that  agreement  would 
have  given  him,  and  Jarrett  insisting  that  he  would 
have  more,  or  a  moiety  of  the  land ;  and  that  their 
subsequent  acts  and  declarations  have  been  entirely 
consistent  with  this  view  of  the  manner  in  which  they 
made  the  purchase.  In  this  state  of  the  case,  what- 
ever may  have  been  the  expectation  of  the  parties, 
they  must  stand  upon  their  legal  rights  under  the 
Vol.  XI.— 43 
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1K54.       joint  purchase,  and  each  is  entitled  to  an  undivided 
Term.      moicty  of  the  land. 
^Tarrett  Thirdly  and  lastly.     It  is  contended  that   Johnson 

Johnson,  entered  into  the  joint  contract  with  the  expectation 
that  the  land  would  be  divided  in  the  manner  indicated 
l)y  the  agreement  of  the  26th  of  September  1849  ;  and 
that  Jarrett  knew  that  fact,  and  did  not  inform  John- 
son of  his  intention  to  claim  any  more  of  the  land 
than  that  agreement  would  have  given  him ;  which 
was  a  fraud  on  the  part  of  Jarrett,  who  can  take  no 
advantage  of  it,  but  must  make  good  the  expectation 
of  Johnson.  The  doctrine  referred  to  in  Roberts  on 
Frauds  130,  and  Roberts  on  Conveyances  529,  is  relied 
on  to  support  this  position.  But  it  is  unnecessary  to 
investigate  this  doctrine,  or  to  enquire  whether,  if  the 
facts  were  as  stated  in  the  proposition,  Johnson  would 
be  entitled  to  the  relief  which  he  claims.  Fraud  is 
positively  denied  by  the  answer,  and  is  wholly  unsus- 
tained  by  the  evidence.  The  only  testimony  tending 
in  any  way  to  prove  it  is  that  of  Hinchman,  relating  to 
some  admissions  said  to  have  been  made  by  Jarrett 
some  time  after  the  joint  purchase ;  and  this  would  be 
altogether  too  vague  and  indefinite  to  establish  so  grave 
a  charge,  even  if  it  were  undenied  by  the  answer.  The 
charge  is  improbable  in  itself,  and  inconsistent  with 
the  other  testimony  in  the  cause,  as  I  have  already 
sufficiently  shown. 

The  views  I  have  taken  of  this  case  render  it  unne- 
cessary to  express  any  opinion  on  the  questions  referred 
to  in  the  argument,  ^s  to  the  propriety  of  allowing  the 
amended  bill  to  be  filed,  and  of  making  the  order  of 
the  22d  of  October  1851,  and  of  the  proceedings  under 
that  order.  Giving  the  appellee  the  full  benefit  of  all 
these  proceedings,  my  conclusion  is  that  the  decree  is 
erroneous  and  ought  to  be  reversed  with  costs,  and 
the  cause  remanded,  in  order  that  there  may  be  an 
equal  division  of  the  land  between   the  parties,  and 
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that   the  payments  respectively  made  by  them  of  the       1854. 
purchase  money,  if  unequal,  and   their  receipt  of  the      Term, 
rents  and  profits,  may  be  equalized.     I  had  some  doubt      jarrett 
whether,  as  the  bill  only  seeks  the  specific  performance    joimaon. 
of  an  alleged  agreement,  and  has  not  been  sustained 
in  that  respect,  it  ought  not  to  be  dismissed  with  costs, 
without  prejudice  to  another  bill  for  the  equal  division 
of  the  land.     That  course  was  pursued  by  Sir  William 
Grant  in  a  somewhat  similar  case.    Woollam  v.  Hearuy 
1  Ves.  jr.  211.     But  as  the  object  of  the  parties  is  to 
have  the  land  divided  according  to  their  rights,  which 
can  as  well  be  done  in  this  suit  as  another,  it  will  be 
for  the  benefit  of  both  of  them  to  remand   the  cause 
for  further  proceedings,  as  before  indicated.     But  at 
all  events  the  costs  occasioned  by  the  assertion  of  the 
claim  of  the  appellee   to   an   unequal   division  of  the 
land  should  be  paid  by  him. 

Lee  and   Samuels,  Js,  concurred   in  the  opinion  of 
Moncure^  J. 

Decree  reversed. 
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JZzxoishnvcs. 
McKee  V,  Barley. 

Joly  27th. 

One  of  two  coparceners  contracts  to  sell  a  small  part  of  a  tract 
of  land,  professing  to  act  for  both,  though  without  autho- 
rity, and  the  other  coparcener  does  not  consent  to  the  sale. 
Both  coparceners  afterwards  convey  the  whole  tract  to  a 
grantee  having  full  notice  of  the  agreement.  The  land 
sold  is  but  a  small  part  either  in  quantity  or  value  of  one 
moiety  of  the  tract.  Held:  That  the  grantee  will  be 
compelled  to  perform  the  agreement. 

In  the  year  1836  John  T.  McKee  and  his  sister,  the 
wife  of  Andrew  Bratton,  of  Bath  county,  owned 
jointly  a  tract  of  land  in  the  county  of  Rockbridire, 
lying  on  Kerr's  creek.  On  this  land  there  was  a  large 
B])ring,  the  stream  from  which  entered  into  Kerr's 
creek,  making  an  acute  angle  with  the  creek,  and  this 
angle  of  land  belonged  to  McKee  and  his  sister,  and 
constituted  a  part  of  the  tract  owned  jointly  by  them. 

Some  years  previous  to  the  time  stated  Andrew 
Walkup  owned  the  land  on  Kerr's  creek  immediately 
below  McKee's  spring  branch,  and  extending  up  to  it, 
on  which  land  he  built  a  merchant  mill  and  saw  mill, 
which  were  propelled  in  part  by  water  taken  from  the 
spring  branch,  and  in  part  by  water  taken  from  Kerr's 
creek  below  the  mouth  of  the  spring  branch.  The 
dam  across  the  spring  branch  seems  to  have  been  little, 
if  anything,  more  than  a  log  placed  in  and  across  the 
stream.  This  land,  with  the  mills  thereon,  were  pur- 
chased by  Samuel  Barley;  and  in  1836,  for  the  pur- 
pose of  better  getting  the  waters  of  Kerr's  creek  to  his 
mill,  he  made  a  contract  with  John  T.  McKee,  who 
acted  for  himself  and  Andrew  Bratton  and  wife,  though 
without  their  authority,  by  which  McKee  agreed  to 
sell  to  Barley  the  triangle  lying  between  Kerr's  creek 
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and  the  spring  branchj  commencing  at  the  mouth  of       i864. 
the  branch,  and  running  up  on  the  branch  to  a  point       Term. 


above  the  dam  in  the  branch,  and  running  up  on  the       McK«e 
creek  to  a  large  rock,  the  whole  being  less   than  an      Bori^. 
acre ;  and  it  was  agreed  that  Barley  might   take  the 
water  out  of  the  creek  above   the  rock,  and   carry   it 
across  the  land  sold  to  him  into  his  dam  across  the 
spring  branch,  and  thus  into  his  mill  race. 

This  agreement  was  contained  in  a  deed  bearing 
date  the  2d  day  of  December  1836,  purporting  to  be 
by  John  T.  McKee  and  Andrew  Bratton  and  wife,  but 
which  was  only  executed  by  McKee,  by  which,  in 
consideration  of  thirty  dollars,  they  convey  the  piece 
of  ground,  with  the  privilege  as  aforesaid.  Thife  deed 
was  attested  by  one  witness,  as  to  McKee's  execution 
of  it ;  and  he  gave  to  Barley  a  receipt  of  the  same 
date  for  fifteen  dollars,  as  one-half^  of  the  purchase 
money. 

By  deed  bearing  date  the  20th  of  May  1839,  John 
T.  McKee  and  wife  and  Andrew  Bratton  and  his  wife 
conveyed  to  Samuel  W.  McKee,  the  son  of  John  T., 
the  tract  of  land  owned  by  them  jointly  on  Kerr's 
fcreek,  embracing  in  the  conveyance  the  triangle  of 
land  sold  and  conveyed  by  John  T.  McKee  to  Barley : 
But  of  the  agreement  with  Barley,  Samuel  W.  McKee 
had  been  informed  at  the  time  it  was  entered  into. 
After  this  conveyance  to  Samuel  W.  McKee,  differ- 
ences arose  between  him  and  Barley  as  to  the  rights  of 
the  latter  under  his  contract  with  John  T.  McKee. 
These  differences  referred  to  the  questions  how  far 
above  the  rock  on  Kerr's  creek,  which  was  a  corner  of 
the  triangle  sold.  Barley  might  take  the  water  out  of 
the  creek  and  carry  it  through  McKee's  land  ;  and 
how  high  he  Was  authorized  to  maintain  his  dam  across 
the  spring  branch.  These  differences  resulted  in  two 
actions  of  trespass  brought  by  McKee  against  Barley 
in  the  Circuit  court  of  Rockbridge,  to  recover  damages 


Digitized  by 


Google 


342  COURT    OF    APPEALS    OF    VIRGINIA. 

1864.       for  injuries  done,  as  he  alleged,  by  Barley  to  his  land 
Term.      and  to  his  spring.     Barley  then  filed  his  bill  in  the 


McKee     samo  court,  setting  out  his  agreement  with  John  T. 

Bariej.  McKee,  and  exhibiting  his  deed  as  marked  A,  insist- 
ing that  he  had  not  transcended  his  rights  under  the 
agreement ;  asking  for  a  specific  performance  of  that 
agreement  by  Samuel  W.  McKee,  who  had  received 
his  conveyance  with  notice  of  it ;  that  his  rights  under 
it  might  be  ascertained  and  adjudicated  ;  and  that  the 
actions  at  law  brought  against  him  by  McKee  might 
be  enjoined.  To  his  bill  he  made  John  T.  McKee, 
Samuel  W.  McKee  and  Bratton  and  wife  parties,  all 
of  whom  answered.  Samuel  W.  McKee  resisted  the 
specific  execution  of  the  contract,  on  the  ground  that 
John  T.  McKee  had  no  authority  to  act  for  Bratton 
and  wife,  and  that  they  never  assented  to  it,  and  be- 
cause the  terms  of  the  agreement  were  uncertain. 
But  his  objection  to  the  specific  execution  of  the 
agreement  arose  principally  from  the  extent  of  Bar- 
ley's claims  under  it,  and  the  injury  which  he  insisted 
he  would  sustain  if  these  claims  were  sustained.  On 
this  last  subject  an  immense  mass  of  testimony  was 
filed  in  the  cause.  But  when  the  cause  came  on  finally 
to  be  heard,  the  court  declined  to  determine  upon  the 
true  construction  of  the  agreement,  or  upon  the  inju- 
ries of  which  Samuel  W.  McKee  complained  ;  but 
leaving  these  subjects  to  be  settled  in  the  actions  at 
law,  the  injunction  was  dissolved,  and  a  decree  was 
made  for  a  specific  execution  of  the  agreement,  and 
that  Samuel  W.  McKee  should  execute  to  Barley  a 
deed  in  all  respects  similar  to  that  executed  by  John 
T.  McKee,  except  that  it  should  be  with  special  war- 
ranty. From  this  decree  McKee  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Michie^  for  the  appellant. 
Stuart^  for  the  appellee. 
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Allen,  P.     The  only   question   presented   for  the       i854. 
consideration  of  the  court  by  this  appeal   is,  whether      Term. 


the  final  decree,  directing  the  specific  execution  of  the  McKee 
contract  therein  mentioned,  by  the  appellant,  Samuel  Bariey. 
W.  McKee,  was  correct.  Other  matters  were  put  in 
issue  by  the  pleadings,  involving  the  construction  of  . 
the  contract  and  the  privileges  it  was  intended  to  con- 
fer ;  some  proceedings  were  had  which  looked  to  a 
decision  of  these  questions ;  and  nearly  all  the  testi- 
mony in  the  record  relates  to  this  branch  of  the  con- 
troversy. When  the  case  came  on  for  final  hearing, 
the  court  properly  declined  expressing  an  opinion  on 
any  part  of  the  case  made  by  the  pleadings,  except  the 
right  of  the  appellee  Barley  to  a  decree  against  the 
said  Samuel  for  a  specific  execution  of  the  contract, 
so  as  to  invest  Barley  with  the  legal  title  to  the  lot  of 
land  and  the  water  privileges,  alleged  to  have  been 
purchased  by  him  from  John  T.  McKee  and  Bratton 
and  wife.  All  other  questions  of  law  and  fact,  as  to 
the  eflfect  of  that  legal  title,  the  extent  of  the  privi- 
leges conferred  by  it,  and  whether  they  had  been 
abused,  were  left  to  the  determination  of  a  court  of 
law  with  the  aid  of  a  jury,  in  the  actions  then  pend- 
ing, or  which  might  be  thereafter  instituted. 

It  appears  from  the  record  that  John  T.  McKee  and 
his  sister  Mary  Jane,  the  wife  of  Andrew  Bratton 
were  seized  as  coparceners  of  a  tract  of  land  on  Kerr's 
creek,  in  Rockbridge  county,  containing  two  hundred 
and  eighty-one  acres.  Bratton  and  wife  resided  in 
Bath  county ;  John  T.  McKee  seems  to  have  resided 
on  or  near  the  land,  and  to  have  had  it  under  his 
charge.  From  the  answer  of  the  appellant,  Samuel 
W.  McKee,  it  appears  that  in  the  year  1835  he  rented 
the  land  from  bis  father,  the  said  John,  and  Bratton 
and  wife ;  that  he  took  possession  thereof  in  March 
1835,  and  has  remained  in  possession  ever  since;  and 
that  on  the  20th  of  May  1839  his  father  and  Bratton 
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1854.  and  wife  conveyed  the  land  to  him   in  fee :  And  he 

July  .  *^ 

Term,  files  a  copj  of  the  deed  with  his  answer. 


McKoe  Whilst  the  appellant  thus  held  possession  as  tenant, 

Bariey.  tlic  appellcc,  as  appcars  from  the  answer  of  said  appel- 
lant, made  an  abortive  effort  to  obtain  the  privilege 
from  him  to  raise  his  dam,  and  presented  to  him  a  deed 
which  he  had  prepared,  for  him  to  execute;  alleging 
that  John  T.  McKee  had  given  to  the  appellant  his 
moiety,  and  he  would  become  the  purchaser  from 
Bratton  and  wife  of  the  other  moiety ;  but  the  appel- 
lant refused  to  negotiate  with  him  on  several  grounds: 
one  being  that  he  had  no  title  to  the  land.  The  ap- 
pellee then  said  he  would  see  John  T.  McKee  on  the 
subject,  and  left  for  that  purpose  :  And  in  the  after 
part  of  the  same  day  John  T.  McKee  informed  the 
appellant  that  he  had  signed  an  agreement  for  the  sale 
of  the  small  triangle,  according  to  the  provisions  of 
the  deed  or  agreement  from  John  T.  McKee  to  the 
appellee,  referred  to  in  the  bill  and  answer  as  exhibit 
A.  The  deed  was  prepared  to  be  executed  by  John 
T.  McKee  and  Bratton  and  wife,  but  was  signed  by 
the  former  only  ;  and,  taken  in  connection  with  a  re- 
ceipt given  by  John  T.  McKee  to  Barley  of  the  2d  of 
December  1836,  of  the  same  date  with  the  deed,  for 
fifteen  dollars,  in  part  of  the  purchase  money  of  a  lot 
of  land  and  other  privileges  bought  of  him  and  Brat- 
ton by  the  appellee,  is  evidence  of  a  contract  on  the 
part  of  John  T.  McKee,  acting  for  himself  and  profess- 
ing to  act  for  Bratton  and  wife,  to  sell  to  Barley  a 
small  triangle  between  Kerr's  creek  and  a  spring 
branch,  containing,  as  appears  by  the  survey  made  in 
this  cause,  151.80  perches,  with  certain  privileges  set 
forth  in  the  deed  ;  amongst  the  others,  the  privilege  of 
turning  the  water  out  of  the  main  channel  of  Kerr's 
creek  by  means  of  a  dam  or  otherwise,  above  a  rock, 
(the  corner  on  Kerr's  creek,)  through  a  race  to  be  cut 
through  said  lot. 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIRGINIA.  345 

The  authority  of  John  T.  McKee  to  act  as  the  agent       1854 
of  Bratton  and  wife  in  this  transaction,  though  averred       Term. 


in  the  bill,  is  denied  in  the  answers,  and  is  not  proved.  McKee 
There  is  nothing,  therefore,  which  would  bind  Bratton  Bariey. 
and  wife  to  execute  the  contract.  But  it  is  clear,  as 
well  from  the  deed  of  John  T.  McKee,  which  is  valid 
as  to  him,  though  Bratton  and  wife  did  not  execute  it, 
and  his  receipt,  as  from  the  admissions  in  the  answers 
of  both  the  McKees,  that  the  sale  and  purchase  was 
not  limited  to  John  T.  McKee's  undivided  moiety,  but 
embraced  the  whole  subject  described  in  the  deed. 
The  deed  itself,  signed  by  John  T.  McKee,  describes 
the  land  intended  to  be  conveyed  by  metes  and  bounds ; 
the  receipt  is  for  a  part  of  the  purchase  money  of  the 
lot  and  other  privileges  sold  to  Barley  ;  the  answer  of 
John  T.  McKee  sets  forth  the  negotiation  as  between 
himself  alone  and  Barley,  the  execution  of  the  deed 
A  by  him,  and  insists  that  Barley  is  entitled  to  nothing 
but  what  is  provided  for  in  the  article :  Thereby  im- 
pliedly admitting  that  he  is  entitled  by  their  contract 
to  all  the  deed  did  profess  to  convey.  This  answer 
would  not  be  evidence  against  the  codefendants.  But 
Samuel  W.  McKee,  in  his  answer,  admits  he  was  in- 
formed by  his  father,  on  the  day  the  contract  was 
entered  into,  that  he  signed  an  agreement  for  the  sale 
of  this  small  triangle  to  Barley,  and  refers  in  his  an- 
swer to  the  deed  as  showing  the  extent  of  Barley's 
rights.  In  fact,  so  far  from  controverting  the  right  of 
the  appellee  as  acquired  by  the  contract,  the  appellant 
Samuel,  in  another  part  of  his  answer,  states  that  if 
he  had'  limited  himself  to  the  privileges  granted 
thereby,  he  never  would  have  complained.  The  law- 
less abuse  of  the  privileges  alleged  to  have  been  con- 
ferred by  the  contract  is  the  principal  ground  upon 
which  he  objects  to  the  appellee's  claim  to  relief.  It 
IS  manifest  that  whether  John  T.  McKee  was  or  was 
not  the  authorized  agent  of  Bratton  and  wife,  he  un- 
YoL.  XI.— 44 
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1854.       dertook  to  sell  and  did  sell  to  the  appellee  the  whole 
Term,      subject  described  in  the  deed  of  the  2d  of  December 
M^ee~   1836  ;  and  he,  and  those  claiming  under  him,  with  full 
BaJiej.     notice  of  his  contract,  are  bound  to  comply  with  it,  if 
it  can  be  done  without  injury  to  the  right*  of  the  co- 
parcener.    The  answer  of  the  appellant  shows  he  was 
fully  apprised  of   the  negotiation  and  sale,  and   the 
terms  thereof ;  and  the  evidence  proves  that   the  ap- 
pellee took  possession  of  the  lot  of  land  purchased  by 
him,  and  made  use  of  it  in  the  mode  contemplated 
when  he  purchased,  by  opening  a  race  through  it. 

It  was  said  in  Rohinett  v.  Preston^  2  Rob.  R.  277, 
that  although  a  conveyance  by  one  joint  tenant  of  a 
part  of  the  land  might  have  no  legal  effect  to  the 
prejudice  of  the  cotenant,  yet  it  would  be  effectual 
to  pass  the  interest  of  the  grantor  in  the  tract.  And 
if,  upon  partition,  the  share  assigned  to  the  cotenant 
did  not  include  the  part  conveyed,  the  cotenant  would 
get  all  he  was  entitled  to,  and  the  grantor  could  not 
deny  his  deed.  If,  upon  a  partition,  that  part  of  the 
land  described  in  this  deed,  or  affected  by  the  water 
privileges,  had  been  assigned  to  John  T.  McKee,  he 
would  have  been  in  a  condition  to  have  executed  his 
contract,  if  he  would  not,  in  that  event,  have  been 
estopped  by  his  deed  from  disturbing  his  vendee ;  and 
his  son,  claiming  under  his  subsequent  conveyance, 
with  full  notice,  can  occupy  no  higher  ground. 

A  court  of  equity,  in  making  partition,  would  have 
respected  the  rights  acquired  by  a  fair  purchaser,  pro- 
vided no  injury  was  done  thereby  to  the  coparcener. 
In  this  case  the  interest  sold  was  small  in  extent  and 
of  little  value ;  the  triangle  containing  less  than  an 
acre,  and  the  whole  interest  conveyed  was  valued  by 
the  parties  at  thirty  dollars.  The  coparcener  eonld 
have  had  his  full  share  allotted  in  the  residue  of  the 
tract.  As  the  conveyance  of  both  the  joint  owners  to 
the  appellant  Samuel  has  invested  him  with  the  legal 
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title  to  the  entire  tract,  he  is  now  in    a  condition  to       ism. 

July 

perfect   the  title  of    the    appellee,    according    to  the      Term, 
terms  of  the  contract,  as  evidenced  by  the  deed  of  the 
2d  of  December  1836,  from  John  T.  McKee,  referred 
to  as  exhibit  A.     This  is  all  the  decree  requires  him  to 
do,  and  I  think  it  should  be  aflSrmed! 

The   other    judges   concurred    in    the    opinion   of 
Allen^  J. 

Decree  affirmed. 
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3Ztvoisbnvs. 

1854.  Cochran  v.  Paris  <J&  als. 

July 


Term. 


July  27th. 

1.  A  <Jeed  of  trust  which,  amonjf  other  things,  conveys  growing 

crops  of  wheat,  rye  and  oats,  and  which  is  not  to  he  en- 
forced for  two  years  from  its  date,  is  not  necessarily 
fraudulent  as  to  creditors. 

2.  Though  the  deed  be  executed  without  the  know^ledgeof  the 

cretJitors  secured  by  it,  yet  if  when  informed  of  its  execu- 
tion they  assent  to  it,  it  is  valid. 

3.  A  court  of  equity  will  not,  in  general,  assume  the  exercise  of 

a  discretionary  power  vested  in  a  trustee,  nor  interfere  to 
control  a  trustee  acting  bona  fiiU  in  the  exercise  of  his 
discretion.  Nor  will  a  suit  be  entertained  to  compel  a 
trustee  to  exercise  his  power. 

4.  Testator  directs  the  residue  of  his  estate  to   be  invested  by 

his  executors  for  the  benefit  of  his  son,  and  to  pay  over 
to  him  or  his  assigns  annually  the  interest  accruing  there- 
on. But  if  his  executors  should  judge,  from  proper  infor- 
mation of  his  son's  habits  and  steadiness,  that  it  would  be 
prudent  to  entrust  him  with  the  full  management  of  the 
funds  intended  for  his  benefit,  they  are  directeil  to  turn 
over  the  whole  into  his  hands.  And  by  a  codicil  he  gives  the 
executors  the  same  discretion  over  the  interest  of  the  fund 
as  they  had  by  the  will  over  the  principal.  The  executors 
having  declared  their  judgment  that  the  son  had  reformed 
and  might  be  entrusted  with  the  control  of  the  fund,  % 
court  of  equity  will  in  such  a  case  compel  the  executors 
to  perform  the  trust  by  delivering  over  the  fund  to  the 
son.  And  before  it  is  done  the  son  has  such  an  interest 
in  the  fund  that,  upon  taking  the  oath  of  an  insolvent 
debtor,  it  will  vest  in  the  sheriff,  and  the  creditor  may 
subject  it  to  the  payment  of  his  debt. 

Jolin  Paris,  late  of  the  comity  of  Augusta,  died  in 
1S39,  having  first  made  his  will,  which  was  duly 
admitted  to  probat.  By  his  will  he  directed  his  ex- 
ecutors to  sell  all  his  property,  real  and  personal, 
except  a  few  articles  of  household  furniture,  which  he 
gave  to  his  sister,  Hannah  Paris:  And  out  of  the 
proceeds  he  directed  them  to  pay  to  his  said  sister  two 
hundred  dollars  on  account  of  her  portion  in  her 
father's  estate,  for  which   she  had  a  claim  upon  him. 
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And  he  further  ffave  her  the  sum  of  three  hundred       1854. 

^  July 

dollars,  which  he  directed  his  executors  to  loan  out      'Term. 


&al8. 


and  pay  her  the  interest ;  or,  if  they  should  think  it     cochran. 
better  for  her  to  have  the  control  of  the  principal,  they       PariB 
were  directed  to  place  it  at  her  disposal. 

All  the  balance  of  the  pi:oceeds  of  his  estate  he 
directed  his  executors  to  lend  out  upon  real  security, 
for  the  benefit  of  his  son  John,  and  to  pay  over  to 
him  or  his  assigns  annually  the  interest  accruing 
thereon.  But  if  his  executors  should  judge,  from  pro- 
per information  of  his  son's  habits  and  steadiness,  that 
it  would  be  prudent  to  entrust  him  with  the  full  man- 
agement of  the  funds  intended  for  his  benefit,  then  he 
directed  that  they  should  turn  over  the  whole  into  his 
hands.  And  he  appointed  Nicholas  0.  Kinney  and 
Littleton  Waddell  executors,  and  also  trustees  to  exe- 
cute the  provisions  of  his  will  in  favor  of  his  sister 
and  son. 

By  a  codicil  the  testator  directed  that  his  executors 
and  trustees  should  have  the  same  discretion  over  the 
interest  of  the  fund  he  had  given  to  his  son  as  they 
had  by  the  will  over  the  principal.  Both  the  will  and 
codicil  were  dated  on  the  27th  of  October  1838. 

At  the  time  this  will  was  made  John  Paris,  jr.,  had 
left  home,  and  was  living  in  Louisiana.  He  was  about 
nineteen  years  old,  and  had  evinced  a  disposition 
to  drinking,  gaming  and  extravagance.  He  returned 
home  a  few  months  before  his  father's  death,  appar- 
ently reformed  in  his  habits,  and  soon  after  married. 

In  November  1839  John  Paris  exhibited  his  bill  in 
the  Circuit  court  of  Augusta  against  the  executors 
and  trustees,  Kinney  and  Waddell,  in  which  he  set  out 
the  provisions  of  his  father's  will,  and  stated  that  the 
executors  were  about  to  sell  all  the  property  of  the 
testator.  He  refers  to  his  previous  habits,  and  ex- 
presses the  hope  that  he  has  amended  them.  He  says 
he  does  not  wish  the  substantial  provisions  of  the  will 
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1854.       changed   until   he  shall  have  conformed  rigidly  to  all 
Term.      the   provisions  imposed   by  the  wishes  of  his  father; 


Cochran     but  that  his  inclinations  and  interest  both  prompt  him 
PariB       to  retain  the  farm  on  which  his  father  lived  in   kind 

A  als. 

rather  than  to  have  it  sold.  And  he  praj^s  that  he 
may  be  allowed  to  elect  to  keep  the  land  and  personal 
property  in  lien  of  the  proceeds  of  it ;  that  the  ex- 
ecutors may  be  directed  not  to  sell  it,  but  to  hold  it 
subject  to  the  trusts  of  the  will,  permitting  him  to 
enjoy  the  profits  of  the  property  instead  of  the  pro- 
ceeds of  the  sale,  and  for  general  relief. 

The  executors  answered  the  bill.  After  stating  that 
they  sold  personal  property  enough  to  pay  the  legacy 
to  the  sister  of  the  testator,  and  expressing  the  hope 
that  the  amendment  in  the  conduct  of  the  plaintiff 
may  be  permanent,  they  say  they  have  no  wish  to 
thwart  his  views  and  wishes,  or  to  exert  any  control  in 
the  management  of  his  property,  and.  are  perfectly 
willing,  if  it  can  be  done  with  safety  to  them,  that  the 
court  shall  permit  him  to  elect  to  hold  the  land  ;  and 
they  submit  the  subject  to  the  court. 

The  cause  coming  on  to  be  heard  upon  the  bill,  the 
answer,  and  the  will  of  John  Paris,  the  court  was  of 
opinion  that,  taking  into  consideration  the  object  of 
the  testator,  the  reformation  evinced  by  the  son,  and 
the  future  welfare  of  that  son,  it  was  highly  expedient 
that  he  should,  for  the  present  at  least,  be  indulged  in 
his  election  to  hold  the  land  and  personal  property 
(except  so  far  as  might  be  necessary  for  the  payment 
of  debts)  in  kind :  But  that  he  should  still  hold  it 
subject  to  the  trust  declared  by  the  will,  and  subject 
to  the'power  of  the  court  to  withdraw  that  indulgence, 
if,  at  any  future  day,  such  may  seem  to  the  court  ex- 
pedient ;  unless  at  same  future  day  the  court,  with  the 
assent  of  the  executors,  should  deem  it  expedient  to 
terminate  the  trust  and  invest  him  with  the  absolute 
legal  estate.     And   it  was  decreed  that  the  executors 


Digitized  by 


Google 


&al8. 


COURT    OF    APPEALS    OF    VIRGINIA.  351 

forbear,  until  the  further  order  of  the  court,  to  sell  the       ism. 

July 

real  and  personal  estate  in  the  bill  and   answer  men-       Term, 
tioned,  except  for  the  payment  of  debts  and  legacies,      cochran 

By  deed  bearing  date  the  30th  of  May  1842,  and  Pari« 
admitted  to  record  on  the  same  day,  John  Paris  con- 
veyed to  Jacob  K.  Stribling  all  the  interest  of  Paris 
in  twenty-one  acres  of  land  which  descended  to  his 
wife  as  one  of  the  heirs  of  her  father,  that  being  his 
interest  as  tenant  by  the  curtesy,  three  horses,  one 
cow,  two  ploughs,  one  wheat  screen,  one  bed,  bed- 
stead and  furniture,  plates,  dishes,  knives  and  forks, 
candlestick  and  snuffers,  together  with  all  other  house- 
hold and  kitchen  furniture  belonging  to  the  grantor  ; 
also  all  the  crops  of  grain,  including  wheat,  rye,  corn 
and  oats,  then  growing  on  the  land  whereon  he  lived  ; 
upon  trust  that  Paris  should  be  permitted  to  remain 
in  possession  of  the  property  until  the  30th  of  May 
1844 ;  and  then  if  he  made  default  in  the  payment  of 
two  debts  thereby  intended  to  be  secured,  one  due  to 
Hannah  Paris  for  three  hundred  and  fifteen  dollars 
and  fifty-two  cents,  and  the  other  to  David  Fnltz  for 
seventy-five  dollars,  that  upon  the  request  of  either  of 
said  creditors,  the  trustee  should  sell  and  pay  said 
debts. 

The  Circuit  court  of  Augusta  county  commenced  its 
session  on  the  1st  of  June,  and  at  that  term  of  the 
court  John  Cochran,  as  assignee  of  Matthew  Blair,  re- 
covered a  judgment  upon  a  single  bill  against  John 
Paris  for  three  hundred  and  eighty-nine  dollars  and 
thirty-four  cents,  with  interest  from  Man^h  1841  until 
paid.  Upon  this  judgment  execution  against  the  body 
of  Paris  was  sued  out,  and  being  taken  in  custody,  he 
took  the  benefit  of  the  act  for  the  relief  of  insolvent 
debtors,  surrendering  in  his  schedule  only  his  equity 
of  redemption  in  the  property  conveyed  in  the  afore- 
mentioned deed  of  trust. 

In   September   1842   Cochran    instituted    a  suit   in 
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1864.       equity  in  the  Circuit  court  of  Augusta  against  Paris, 
Term,      the  trustce  and  cestuis  que  trust  in  the  deed,  the  execu- 


A  als. 


Cochran  tors  and  trustees  in  the  will  of  John  Paris,  Blair  and 
piris  the  sheriff.  In  his  bill,  after  setting  out  the  foregoing 
facts,  he  charged  that  the  notes  referred  to  in  the  deed 
were  drawn  in  Staunton  on  the  same  day  the  deed 
was  executed,  in  the  absence  certainly  of  Hannah 
Paris  ;  that  she  was  the  aunt  of  Paris  and  lived  in  his 
family.  That  he  was  uninformed  whether  anything 
was  due  from  John  Paris  to  either  Hannah  Paris  or 
Fultz,  or  whether  they  claimed  under  the  deed.  And 
he  charged  that  the  deed  was  executed  to  delay,  hin- 
der and  defraud  the  creditors  of  Paris,  and  particularly 
the  plaintiff.  And  he  called  upon  John  Paris,  Hannah 
Paris  and  Fultz  to  say  whether  the  two  latter  were 
consulted  or  apprised  of  the  intention  to  make  the 
deed  of  trust  aforesaid. 

The  plaintiff  further  insisted  that  he  was  entitled  to 
have  the  property  bequeathed  by  John  Paris,  sen.,  for 
the  benefit  of  his  son,  subjected  to  the  payment  of  his 
debt.  That  the  executors  were  willing  to  terminate 
the  trust,  being  satisfied  from  the  reformation  of  John 
Paris,  jr.,  and  his  steadiness,  that  he  was  entitled  under 
the  will  to  the  full  control  and  management  of  the 
estate  intended  for  his  benefit.  And  he  prayed  that 
the  deed  of  trust  might  be  set  aside  as  fraudulent  and 
void  as  to  creditors,  and  that  the  court  would  subject 
the  property  embraced  in  that  deed,  and  also  the  inte- 
rest of  John  Paris  in  the  property  bequeathed  to  him 
by  his  father,  to  satisfy  the  plaintiff's  debt ;  and  also 
for  general  relief. 

John  Paris,  Hannah  Paris  and  David  Fultz  answered 
the  bill.  John  Paris  denied  that  the  deed  of  trust  was 
intended  to  defraud  his  creditors.  He  stated  the  man- 
ner in  which  he  became  indebted  to  Hannah  Paris, 
and  the  proofs  sustained  the  answer.  He  said  he  had 
borrowed  the  money  from  her  and  promised  to  secure 
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her  by  a  deed  of  trust.     That  he  could  not  say  that       i864. 

July 

Hannah  Paris  or  Fultz  knew  of  his  intention  to  exe-.      Term, 
cute  said  deed  of  trust  at  the  time  it  was  done;  but     cochran 
that  on   returning  home  he  handed  said  Hannah  his       Pari» 
bond,  and  informed  her  that  he  had  executed  the  trust 
deed  to  secure  it,  and  that  she  at  once  elected  to  claim 
under  the  deed,  received  the  bond,  and  expressed  her- 
self satisfied  with  the  security :  And  that  as  soon  as 
said  Fultz  heard  of  the  deed  he  elected  no  claim  under 
it.     The  answers  of  Hannah  Paris  and  Fultz  were  to 
the  same  effect.     John  Paris  further  insisted  that  the 
trust  of  the  will  of  his  father  still  existed,   and  that 
the  property  bequeathed  by  his  father  was  not  liable 
to  satisfy  the  plaintiff's  debt. 

The  executors,  Kinney  and  Waddell,  were  examined 
as  witnesses.  Kinney  stated  that  the  property  be- 
queathed to  John  Paris  by  his  father  had  been  in  his 
possession  ever  since  the  decree  of  the  Circuit  court, 
and  had  been  enjoyed  by  him  without  the  control  of 
either  of  the  trustees.  So  far  as  the  witness  was  con- 
cerned as  trustee,  he  had  been  willing,  ever  since  the 
marriage  of  John  Paris,  to  relinquish  any  control  which 
the  will  gave  him  over  the  property  as  trustee,  upon 
being  indemnified  against  the  debts  and  legacies  due 
from  the  testator  and  under  his  will ;  as  he  considered 
that  Paris  had  reformed,  and  believing  that  was  the 
intention  or  wish  of  Paris'  father.  Waddell  said  that 
he  exercised  no  control  over  any  portion  of  the  pro- 
perty since  the  decree  of  the  Circuit  court ;  and  that 
he  had  been  willing,  after  the  payment  of  all  debts 
and  legacies  due  from  the  estate,  to  invest  the  defen- 
dant Paris  with  the  full  and  legal  title  thereto.  And 
he  repeats,  that  his  belief  of  the  reformation  of  the 
habits  of  the  said  Paris  would  at  all  times  have  in- 
duced him,  so  far  as  he  was  concerned,  to  put  the  full 
control  and  management  of  the  estate  of  the  testator 
into  his  hands. 

Vol.  XI. — ^5 
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1854.  When  the  cause  came  on  to  be  heard,  the  court  di- 

Terin.      rcctcd  a  commissioncr  to  sell  the  property  embraced 


AtdB, 


Cochran  in  the  docd  of  the  30th  of  May  1842;  and  his  report 
Paris  showed  that  the  net  proceeds  of  sale  were  one  hundred 
and  ninety  dollars  and  ninety  cents.  The  court  also 
directed  a  commissioner  to  take  an  account  of  the 
crops  conveyed  in  the  deed ;  and  he  estimated  them  at 
eighty-three  dollars  and  seventy-five  cents.  Of  tliis 
sum  the  corn  and  oats  were  estimated  at  forty  dollars; 
and  the  commissioner  reports  that  a  witness  examined 
before  him  stated  that  Paris  had  horses  enough  to  eat 
up  all  the  corn  and  oats. 

The  cause  came  on  to  be  finally  heard  in  June  184S, 
when  the  court  held  that  the  trust  deed  was  bo7ia  fidt^ 
and  not  made  to  delay,  hinder  and  defraud  creditors; 
and  the  proceeds  of  sale  of  the  trust  property  was  di- 
rected to  be  paid  to  the  cestuia  que  trust.  And  the 
court  further  held  that  until  the  executors  and  trustees 
should,  in  their  discretion,  (a  discretion  exclusively  be- 
longing to  them,  and  not  even  controllable  by  the 
court,)  see  cause,  in  the  execution  of  the  purely  discre- 
tionary power  conferred  upon  them,  to  invest  John 
Paris  with  the  legal  title  to,  and  power  and  control 
over,  the  estate  given  by  the  will  of  his  father,  and 
thereby  terminate  the  trust,  the  said  John  Paris  conld 
acquire  no  such  interest  or  estate  under  said  will  as 
could  be  subjected  by  his  creditors  to  the  payment  of 
their  debts.  And  the  bill  was  dismissed  with  costs- 
Whereupon  Cochran  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Michicj  for  the  appellant. 

Stuart  and  R,  P.  Kinney^  for  the  appellees. 

Daniel,  «/.  The  decree  of  the  Circuit  court,  in  so 
far  as  it  sustains  the  deed  of  trust  of  the  30th  of  May 
1842,  is,  I   think,   correct.     The  fact  that   a  deed  of 
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trust  embraces  articles  which  must  perish  or  be  coil;-       wu, 
sumed  in  the  use,  before  a  sale  of  them  can  be  made      Term. 


according  to  the  terms  of  the  deed,  is  not  one  which,  cochrM 
of  itself,  necessarily  shows  the  deed  to  have  been  made  pLto 
with  a  fraudulent  design.  The  amount,  in  number  or 
value  of  such  articles,  may  be  so  inconsiderable,  as 
compared  with  the  main  subjects  of  the  trust,  as  to 
justify  the  conclusion  that  they  were  embraced  through 
inattention  of  the  parties  to  the  inconsistency  of  pro- 
viding a  security  out  of  property  which,  from  its 
nature,  would  necessarily  perish  before  it  could  be 
made  available  as  a  means  of  satisfying  the  trust.  Or 
the  deed  may  embrace  other  property,  to  the  improve- 
ment, support  or  sustenance  of  which  such  perishable 
property  is  essential ;  and  in  such  last  supposed  case 
the  fact  that  the  perishable  property  is  embraced  in 
the  deed,  so  far  from  being  indicative  of  a  fraudulent 
purpose,  might  rather  serve  to  show  an  honest  and  a 
provident  design  and  effort  to  make  the  main  subjects 
of  the  trust  a  more  certain  and  productive  security. 
It  would  be  but  fair  in  such  case  to  construe  the  deed 
in  accordance  with  the  probable  design  and  motives  of 
the  parties,  and  to  relieve  it  of  any  apparent  incon- 
sistency, by  holding  the  provisions  in  regard  to  the 
continued  possession  and  the  sale  of  the  property  as 
intended  to  apply  only  to  such  of  it  as,  from  its  nature, 
might  reasonably  be  expected  to  be  in  existence  at  the 
day  of  sale. 

The  main  objection  to  the  deed  is  founded  on  the 
fact  that  it  embraces  growing  crops  of  wheat,  rye, 
corn  and  oats,  which  the  bill  alleges  would  be  severed 
and  consumed  before  the  trustee  would,  under  the  pro-' 
visions  of  the  deed,  be  at  liberty  to  execute  the  trust. 
It  seems  to  me  that  it  is  a  fair  answer  to  this  objection 
to  say,  that  even  if  these  crops  were  of  such  a  nature 
that  tbey  could  not  be  preserved  till  the  day  of  sale,  it 
would  be  harsh  to  construe  the  provision  of  the  deed 
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1864.        in  relation  to  them  as  designed  merely  to  cover  them 
Term,      up  from  Creditors  ;  seeing  that  the  deed  also  embraces 


Aalfl. 


coebran  *  number  of  horses  and  a  cow,  to  the  sustenance 
Parte  of  which  ^they  would  not,  according  to  the  testimony, 
probably  be  more  than  adequate.  Besides,  we  have 
no  proof  that  these  crops  are  of  such  a  nature  as  ne- 
cessarily to  perish  before  the  day  of  sale  :  On  the  con- 
trary, common  observation  and  experience  prove  that 
they  may  be  preserved,  without  material  loss  or  dete- 
rioration, for  a  longer  period. 

There  is,  therefore,  nothing  on  the  face  of  the  deed 
to  show  that  the  property  conveyed  was  not  designed 
by  the  parties  to  be  a  substantial  and  hona  fide  security 
for  the  debts,  to  secure  the  payment  of  which  it  was 
made. 

It  remains  to  be  considered  whether  the  appellee 
Paris  had,  at  the  date  of  his  surrender,  on  taking  the 
oath  of  an  insolvent  debtor,  any  such  interest  under 
his  father's  will,  in  the  property  sought  to  be  subjected 
to  the  payment  of  the  appellant's  demand,  as  can,  in 
equity,  be  so  subjected. 

A  court  of  equity  will  not,  in  general,  assume  the 
exercise  of  a  discretionary  power  vested  in  a  trustee, 
nor  interfere  to  control  the  trustees  acting  hona  fide  m 
the  exercise  of  their  discretion.  Nor  will  a  suit  be 
entertained  to  compel  the  trustees  to  exercise  their 
power.  And  the  refusal  of  a  trustee  to  exercise  a 
purely  discretionary  power  is  not  a  breach  of  trust  for 
which  he  can  be  removed  from  office,  although  the 
trustee  assigns  no  conclusive  reason  for  the  refiisal,  and 
the  proposed  act  is  apparently  beneficial  to  the  trust 
Estate.     Hill  on  Trustees  715. 

Again  :  On  page  725  of  the  same  treatise  the  au- 
thor says,  the  fourth  and  last  class  of  discretionary 
powers  is  where  the  discretion  is  to  be  exercised  on 
matters  of  pure  personal  judgment.  For  instance, 
when   the  trustees  are  empowered  to  give  their  opi- 
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nion  on  the  good  or  ill  conduct  or  merits  of  an  indi-       ism. 
vidual ;  or  to  determine  the  propriety  or  impropriety      Term. 


Pari! 
&al0. 


of  continuing  the  payment  of  an  annuity  ;  or  to  give  cochnm 
their  approbation  to  a  settlement.  The  trustees  alone 
are  competent  to  exercise  these  powers,  for  they  may 
have  private  and  peculiar  grounds  for  arriving  at  a 
proper  conclusion,  into  which  the  court  could  not  pro- 
videntially enquire,  and  which  the  trustee  might  refuse 
to  disclose.  The  exercise  of  such  authorities  cannot, 
in  general,  be  assumed  or  even  controlled  by  the  court. 
If,  however,  a  trustee  is  actuated  by  fraudulent  or  im- 
proper motives  in  exercising  or  refusing  to  exercise  his 
discretionary  powers,  a  court  of  equity,  upon  proof  of 
the  improper  conduct,  interposes  its  jurisdiction  on  a 
totally  different  principle — not  for  the  purpose  of  ex- 
ercising the  discretion  committed  to  the  trustee,  but  to 
check  or  relieve  from  the  consequences  of  an  improper 
exercise  of  that  discretion.     Ibid.  716. 

If  the  rights  of  John  Paris,  the  son,  had  been  left  by 
the  will  of  his  father  dependent  on  the  mere  will  or 
discretion  of  the  trustees,  to  be  exercised  or  not  as 
they  might  please,  without  reference  to  the  conduct  of 
the  son  ;  or  if  the  trustees  had  never  expressed  them- 
-selves  satisfied  of  his  reformation  ;  or,  on  being  called 
on  to  express  their  opinion  as  to  his  habits  and  steadi- 
ness, had  either  disclaimed  doing  so,  or  had  said  that 
from  "  proper  information  "  they  had  formed  the  judg- 
ment that  it  would  not  be  prudent  to  entrust  him  with 
the  management  of  the  estate  intended  for  his  benefit, 
it  would  have  been  difficult,  in  view  of  the  foregoing 
authority,  to  find  any  ground  on  which  the  interference 
of  a  court  of  equity  could  have  been  justified.  But  I 
do' not  think  that  the  will  is  to  be  so  construed  :  And 
the  course  of  the  trustees  has  been  exactly  the  reverse 
^f  that  just  supposed.  The  fifth  clause  of  the  will, 
after  directing  the  funds  arising  from  the  sale  of  the 
property  to  be  loaned  out,  and  the  interest  to  be  paid 
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1864.       over  annually  to  the  son,  proceeds,  "  but   should  my 
Term,      exccutors  judgc,  from  proper  information  of  my  son's 


Cochran  haWts  and  steadiness,  that  it  would  be  prudent  to  en- 
paris  trust  him  with  the  full  management  of  the  funds  in- 
tended for  his  benefit,  then  it  is  my  will  that  they  turn 
over  the  whole  into  his  hands y  Let  it  be  that  the  ex- 
ecutors are  the  sole  judges  whether  the  condnct  of 
the  son  has  been  such  as  to  render  it  prudent  that  he 
should  be  invested  with  the  estate,  and  that  no  court 
has  a  right  to  correct  their  judgment,  however  erro- 
neous it  might  be,  yet  when  their  judgment  is  formed 
and  announced,  and  is  in  favor  of  turning  over  the 
estate,  does  there  not  arise  a  duty  on  their  part  to  do 
so  ?  Whenever  the  trustees,  in  the  exercise  of  their 
judgment  and  discretion,  have  arrived  at  the  conchi- 
sion  that  it  is  prudent  the  son  should  have  the  pro- 
perty intended  for  his  benefit,  free  from  their  control, 
the  testator  says  it  is  his  will  that  he  should  so  enjoy 
it.  Is  not  any  further  holding  by,  or  control  over 
the  property,  on  the  part  of  the  trustees,  thenceforward 
in  conflict  with  the  mandatory  language  of  the  will  i 
Suppose  the  will  to  have  been  in  all  respects  as  it  is, 
with  the  exception  that  the  "  turning  over  of  the 
estate  into  the  hands  of  the  son  "  had  been  made  de- 
pendent on  the  approval  of  his  conduct'  by  persons 
other  than  the  executors ;  would  not  the  executors, 
upon  being  certified  of  such  approval,  have  been 
bound  at  once  to  invest  him  with  the  title?  And  are 
the  rights  of  the  son,  consequent  on  the  approval  of 
his  conduct,  modified  by  the  fact  that  the  persons  wh*^ 
by  the  "will  are  to  judge  of  his  conduct,  and  those  who 
upon  the  approval  of  it  are  to  turn  over  the  property 
to  him,  are  the  same  \  It  seems  to  me  whenever  the 
son  shows  that  his  conduct  has  met  with  the  approba- 
tion of  the  executors,  he  does  all  which  the  testator 
intended  he  should  do  in  order  to  entitle  him  to  the 
free  and  uncontrolled    enjoyment  of   the  bounty   in- 
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tended  for  him.  This  he  has  done.  In  their  answer 
to  the  bill  filed  by  him,  and  in  their  depositions  taken 
in  this  cause,  the  executors  express  themselves  satisfied 
of  his  reformation ;  and  in  the  latter  they  say  that 
snch  is  their  conviction  on  the  subject,  that  they 
would,  at  all  times  since  his  marriage,  have  been 
willing  to  place  the  full  control  and  management  of 
the  estate  in  his  hands.  Besides,  they  are  parties  to 
this  suit,  and  have  not  denied  the  allegations  of  the 
bill.  They  have  exercised  their  discretion  and  pro- 
nounced their  judgment  in  the  only  matter  which  was 
left  to  their  discretion.  From  the  moment  of  their 
having  done  so  the  right  or  power  in  or  over  the  estate 
intended  for  the  testator's  son  remaining  in  them,  call 
it  by  whatever  name,  became  subject  to  the  command, 
in  the  will,  to.  turn  it  over  to  him,  free  from  their 
control.  They  thenceforward  became  trustees  of  an 
estate,  to  the  full  and  unrestricted  enjoyment  of 
which  another  is  beneficially  entitled  under  the  pro- 
visions of  the  instrument  whence  all  their  p6wers  are 
derived. 

The  executors,  in  their  answer  to  the  bill  filed  by 
the  appellee  Paris,  having  admitted  his  reformation, 
he  had,  I  think,  a  right  to  insist  on  a  decree  directing 
them  to  convey  to  him  the  legal  title  to  the  property 
held  by  them  for  his  benefit.  The  decree  which  was 
rendered  neither  affirmed  nor  denied  that  right.  It  is 
true  that  the  court  then  expressed  the  opinion^  which 
it  has  carried  out  in  the  decree  rendered  in  this  cause, 
viz :  that  it  was  a  matter  resting  entirely  in  the  dis- 
cretion of  the  executors,  (notwithstanding  the  refor- 
mation of  Paris  and  their  approval  of  his  conduct,) 
whether  they  would  invest  him  with  the  legal  title  to 
the  estate.  Yet  the  decree  went  no  further  than  to 
stay  the  sale  of  the  property,  except  so  far  as  might 
be  necessary  for  the  payment  of  debts  and  legaciesi. 
The  waiver  for  the  present  by  Paris  of  a  decree  direet- 
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1854.       ing  the  executors  to  convey  the  title  did   not,  I  think, 
Term,      couclude  hls  rights,  nor  deprive  him  of  the  power,  at 


Cochran     any  time  thereafter,  to  ask  for  and  insist  upon  such  a 
Paris      decree.     The  executors  still    remained  clothed    with 

ft  al8. 

the  legal  title ;  but  they  still  stood,  as  they  had  always 
stood,  ever  since  tiiey  had  announced  their  judgment 
of  approval  of  the  conduct  of  Paris,  simply  as  trustees, 
bound  by  the  requirements  of  the  will,  and  in  foro 
conscientice^  to  invest  him  with  the  title  and  control  of 
the  estate.  In  this  state  of  things  he  took  the  benefit 
of  the  insolvent  debtors'  oath,  and  whatever  right  he 
had  passed  to  the  sheriff  for  the  benefit  of  his  creditor, 
the  appellant.  In  asking  the  court  to  subject  the  pro- 
perty to  the  satisfaction  of  his  demand,  the  appellant, 
it  seems  to  me,  seeks  no  interference  with  the  exercise 
of  any  discretion  with  which  the  trustees  are  clothed 
by  the  will.  He,  in  effect,  only  asks  the  court  to  de- 
clare, what  they  have  admitted  and  still  admit,  that 
the  condition  on  which  they  were  to  convey  the  estate 
has  been  complied  with,  and  to  announce  the  conclu- 
sion which  follows,  that  it  stands,  in  equity,  freed  from 
their  control,  and  subject  to  the  contracts  and  engage- 
ments of  the  beneficiary.  The  case  is  a  peculiar  one, 
and  counsel  have  not  furnished  us  with  any  precedents, 
nor  have  I  been  able  to  find  any  which  would  seem  to 
rule  it.  The  definition  of  powers  and  trusts,  as  given 
in  the  authorities,  may  be  sufiiciently  plain,  yet  it  often 
becomes  a  difficult  task,  in  construing  the  language  of 
an  instrument,  to  determine  whether  it  confers  a  mere 
power  or  a  power  in  the  nature  of  a  trust,  and,  conse- 
quently, whether  the  power  is  one  over  the  exercise  of 
which  a  court  of  equity  can  take  any  control.  When 
the  executors  are  clothed  with  an  arbitrary  discretion, 
an  absolute  power  to  appoint  or  withhold  the  bounty, 
as  in  Pi7ik  cfe  others  v.  De  Thuisey^  2  Madd.  R.  423, 
where  the  executor  was  left  at  liberty  to  give  to  the 
legatee  one  thousand  pounds,  "  if  he  found  the  thing 
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proper ^'^  or,  as  in  the  case  of  Weller  v.  Weller^  (cited  in        i854. 
the  foregoing  case  as  having  been  decided  at  the  rolls,)      Term. 


where  the  testator  gave  his  son,  who  had  been  extra-  cochran 
vagant,  a  sum  of  money,  with  a  power  to  the  executors  Paris 
to  advance  more  "  if  they  thought  proper^'*  the  courts 
have,  I  think,  very  properly  refused  to  decide  upon  the 
propriety  of  the  executor's  withholding  the  legacy, 
holding  that  to  do  so  would  be  to  assume  an  authority 
confided  solely  to  the  discretion  of  the  executors.  But 
in  a  case  like  this,  where  the  judgment  and  discretion 
of  the  executors  are  limited  and  directed  to  a  specified 
enquiry,  the  reformation  of  the  conduct  of  the  legatee, 
and  where,  in  the  event  of  such  judgment  being  favor- 
able, the  will  imperatively  requires  the  executors  to 
hand  over  the  legacy  ;  where  the  executors  have  exer- 
cised their  judgment  and  discretion,  have  declared 
themselves  satisfied  with  the  result,  and  have  admitted 
their  willingness  to  hand  over  the  estate  ;  where  a  re- 
fusal on  their  part  to  execute  the  power  could  be  from 
no  motive  connected  witH  the  conduct  of  the  benefi- 
ciary, but  would  be  directly  in  conflict  with  their  own 
convictions  of  right  and  their  own  views  of  the  inten- 
tion of  the  testator ;  it  seems  to  me  that  a  claim  to 
the  interposition  of  a  court  of  equity  is  presented, 
which  it  cannot  reject  without  violating  the  principles 
which  usually  govern  its  action  ;  that  the  executors 
stand  before  the  court,  not  in  the  attitude  of  persons 
clothed  with  a  mere  power,  but  as  charged  with  an 
acknowledged  trust  or  duty,  which,  in  equity  and  good 
conscience,  they  are  bound  to  perform. 

The  only  person  here  making  opposition  to  the  per- 
formance of  this  duty  is  the  beneficiary,  the  appellee 
Paris.  Without  stopping  to  comment  on  the  unenvia- 
ble attitude  in  which  he  has  placed  himself  before  the 
court,  it  is  obvious  to  remark  that  no  desire  of  his  that 
a  power  over  the  estate  shall  remain  in  the  executors 
can  prejudicially  affect  the  rights  of  the  appellant. 
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Regarding  that  power  as  one  in  the  nature  of  a  trust, 
which  the  executors,  at  the  date  of  the  surrender  by 
Paris,  stood  bound  to  perform,  I  think  that  he  then 
had  such  an  interest  in  the  estate  as  could  pass  for  the 
benefit  of  his  creditor,  and  that  the  latter  has  a  right 
to  have  it  subjected  to  the  payment  of  his  demand. 

I  am,  therefore,  of  opinion  to  reverse  the  decree  of 
tlie  Circuit  court,  and  to  render,  instead  thereof,  a  d^ 
cree  dismissing  the  bill  so  far  as  it  seeks  to  invalidate 
the  deed  of  trust ;  and  remanding  the  cause,  in  order 
that  the  interest  of  Paris  in  his  father's  estate  may, 
after  a  settlement  of  the  proper  accounts,  be  subjected 
to  the  satisfaction  of  the  appellant's  debt. 


The    other    judges    concurred    in     the    opinion    of 
Daniel^  J. 

The  decree  was  as  follows  : 

The  court  is  of  opinion,  that  the  deed  of  trust  of 
the  30th  of  May  1842  is  bona  fide^  and  not  made  to 
delay,  hinder  or  defraud  creditors  ;  and  is,  therefore, 
valid  against  the  claim  of  the  appellant.  The  court  is 
further  of  opinion,  that  the  appellee,  John  Paris,  by 
virtue  of  the  power  conferred  upon  the  executors  by 
the  will  of  John  Paris  the  elder,  and  the  action  of  the 
executors  under  it,  acquired,  and  held,  at  the  date  of 
his  surrender  as  an  insolvent  debtor,  at  the  suit  of  the 
appellant,  an  interest  in  the  estate  of  his  father,  which 
passed  by  said  surrender  to  the  sheriff  of  Augusta 
county,  and  which  ought  to  be  subjected  to  the  pay- 
ment of  the  appellant's  debt.  So  much  of  the  decree 
as  dismisses  the  bill  as  to  the  appellee  Fultz,  and 
orders  the  proceeds  of  the  sale  of  the  trust  property 
to  be  paid  to  the  parties  entitled  under  the  trust  deed, 
is,  therefore,  alKrmed  ;  and  so  much  of  the  decree  as  . 
denies  the  appellant's  riglit  to  have  satisfaction  of  his 
debt  out  of  the  interest  of  the  appellee  Paris  in  his 
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father's  estate,  is  reversed,  with  costs  to  the  appellant  I'iM. 
as  against  the  appellee  Paris.  And  this  cause  is  re-  Term. 
manded  to  the  Circuit  court,  in  order  that  the  accounts 
of  the  executors  may  be  settled,  and  that  the  debt  of 
the  appellant  may  be  satisfied  by  a  sale  of  the  tract  of 
land  of  one  hundred  and  fifteen  acres,  in  the  bill  and 
proceedings  mentioned,  if  a  resort  thereto  shall  be- 
come necessary. 


Digitized  by 


Google 


«^4  COURT    OF    APPEALS    OF    VIRGINIA. 


1864.  Crawford's  ex^or  v.   Patterson. 

July 

Jaly  28th. 

Testator  by  hie  will  gave  to  his  wife  a  plantation,  slaves,  stock, 
<S:c.,  for  life.  And  he  then  added,  '*  It  is  understoo<l  that  my 
wife  is  to  keep  my  children  and  raise  them,  and  ^ve  them 
sufficient  schooling.*'    Held  : 

1.  The  widow  takes  the  bequest  cum  oiwrej  and  is  bound 

to  provide  for  the  support  and  education  of  the 
children  in  a  manner  suited  to  her  circumstances. 

2.  But  if  one  of  the  children  accepts  the  invitation  of  a 

relation  to  visit  her,  and  remains  with  her  for  years, 
the  widow  of  the  testator  being  willing  to  keep  the 
cliild  with  her  and  provide  for  her,  the  widow  is  not 
liable  for  the  expenses  of  the  child  for  board, 
clothing  or  education ;  and  this  though  the  rela- 
tion with  whom  the  child  lives  is  a  married  woman, 
and  her  husband,  at  the  end  of  the  time,  claims  com- 
pensation. 

3.  The  executors  of  the  testator  having  paid  the  account 

out  of  the  estate  of  the  child  in  their  hands,  and 
upon  her  marriage  her  husband  having  given  a 
receipt  to  the  executors  for  the  amount,  be  and  his 
wife  cannot  recover  the  amount  from  the  widow. 

4.  A  bill  is  filed  by  the  husband  and  his  wife  against  the 

executors  and  widow  for  a  settlement  of  their 
administration  accounts,  and  to  recover  from  the 
widow  the  amount  of  these  expenses ;  the  account 
is  ordered,  and  the  commissioner  allows  the  execu- 
tors a  credit  for  the  amount  they  had  paid  for  the 
wife,  and  reports  a  small  balance  in  their  favor. 
This  report  is  returned  in  March  1824,  and  not  ex- 
cepted to ;  and  the  case  lies  from  that  time  until 
June  1847,  when  the  executors  and  widow  are  dead. 
It  is  too  late  for  the  plaintiff  to  revive  the  suit,  and 
ask  to  have  the  report  recommitted  and  reformed. 

In  the  year  1810  Robert  Crawford,  of  Augusta 
county,  departed  this  life,  having  first  made  his  will, 
which  was  duly  admitted  to  probat ;  and  John  and 
William  Poage  qualified  as  his  executors.  By  his  will 
he  gave  to  his  wife  the  negroes  and  all  other  property 
which  had   been   hers   before  their  marriage  ;  and  he 
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gave  to  her,  during  her  life,  the  plantation  whereon       isirf. 
he  lived,  two  negroes,  stock,  plantation  utensils  and      Term. 


household  furniture :  And  then  added,  "  It  is  under-    Crawford's 
stood  that  my  wife  is  to  keep  my  children  and  raise       ^?' 
them,  and  give  them   suflBcient  schooling."     The  ba- 
lance of  his  estate  he  directed  to  be  sold  and  divided 
among  eight  of  his  children. 

At  the  time  of  Crawford's  death  one  of  his  children 
had  received  his  share  of  his  father's  estate,  and  an- 
other was  married  ;  and  the  other  seven  lived  at  home, 
their  ages  ranging  from  four  to  seventeen  years.  The 
property  thus  left  to  Mrs.  Crawford,  it  was  estimated, 
would  have  rented  for  between  three  and  four  hun- 
dred dollars. 

About  the  year  1813  Jane,  one  of  the  children  of 
Robert  Crawford  by  a  former  wife,  being  about  thir- 
teen years  old,  went  on  a  visit  to  the  house  of  James 
Bell,  whose  wife  was  her  aunt ;  and  she  remained 
there  three  years.  She  then  lived  with  her  uncle, 
James  Craig,  for  a  year ;  and  then  married  John  C. 
Patterson.  For  her  expenses  of  clothing  and  school- 
ing, and  some  advancements  of  money,  James  Bell, 
presented  to  the  executors  of  Robert  Crawford  an  ac- 
count for  one  hundred  and  fifty-one  pounds  nine  shil- 
lings and  a  penny,  which  was  paid  by  the  executors ; 
and  after  her  marriage,  Patterson,  in  August  1818,  exe- 
cuted to  them  a  receipt  for  this  sum,  as  in  part  of  her 
proportion  of  her  father's  estate.  In  September  of 
the  same  year  the  executors  paid  him  in  money  one 
thousand  one  hundred  and  forty-six  dollars  and  fifty 
cents,  on  account  of  her  interest  in  said  estate. 

In  September  1821  John  C.  Patterson  and  his  wife 
instituted  a  suit  in  the  late  Staunton  chancery  court 
against  the  executors,  Mrs.  Crawford  and  the  other 
residuary  legatees  ;  and  in  their  bill,  after  setting  out 
the  provisions  of  the  will  of  Robert  Crawford,  they 
charged  that   the   executors   had   received   into   their 
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1854.       hands  a  considerable  estate,  which  they  had  sold  ;  and 
Term,      that  they  had  made  no  settlement  of  their  account  or 


ex'or 

V. 

Patterson. 


Crawford's  distribution  of  the  estate  which  had  come  to  their 
hands.     They  further  charged  that  the  female  plaintiff 
had  lived  with  her  step  mother  only  a  part  of  the  time 
between  her  father's  death  and  her  own  marriage,  and 
had  not  received  that  support  and  education  provided 
for  by  the  will.     On  the  contrary,  the  executor,  John 
Poage,  had  raised  an  account  against  her  of  one  hun- 
dred and   fifty-one  pounds  nine  shilling  and  a  penny, 
embracing  nothing  but  those  expenditures  which  her 
step  mother  was  bound  by  the  will  to  have  defrayed, 
and  that  shortly  after  her  marriage  he  had  presented 
the   account  to  Patterson   and    obtained    his    receipt 
therefor  as  a  part  of  the  estate  to  which  she  was  en- 
titled under  the  will  of  her  father :     And  they  file  the 
account,  marked  B.     They  allege  that  they  were  then 
ignorant  of  the  propriety  of  these  charges  ;  but  had 
since  been  advised  that  they  were  not  bound  to  pay 
the  account ;  the  whole  of  it  being  justly  chargeable 
to  the  widow.     The  prayer  of  the  bill   is  for  a  settle- 
ment of  the  accounts  of  the  executors  ;  that  the  re- 
ceipt aforesaid  may  be  canceled  and  recalled,  or  that 
the   widow    may    be  compelled    to   pay    the    amount 
thereof  with  interest  to  the  plaintiffs ;  that  they  may 
have  a  decree  for  so  much  of  said  estate  as  they  are 
entitled  to  ;  and  for  general  relief. 

The  executors  answered  the  bill,  admitting  the  sale 
of  the  property  by  them,  stating  that  John  Poage  was 
the  acting  executor,  and  that  he  had  paid  out  from 
time  to  time,  to  such  of  the  devisees  as  were  of  age,  as 
much  as  he  conceived  it  would  be  prudent  to  pay 
until  a  settlement  of  the  estate  could  be  had.  That 
they  were  always  willing  to  make  this  settlement,  but 
it  was  not  until  about  the  commencement  of  this  suit 
that  guardians  had  been  appointed  for  all  the  infants; 
and  that  they  were  then  willing  to  settle  their  accounts. 
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John    Poage    stated    that    he    advanced    the    money       i864. 
charged  in  the  account  exhibited  with  the  bill,  under      Term. 


Patteraoo. 


the  belief  that  it  was  in  discharge  of  the  interest  of  crawford*« 
the  female  plaintiff  in  her  father's  estate ;  and  under 
this  belief  he  required  and  obtained  the  receipt  from 
her  husband. 

Mrs.  Crawford  alleged  that  she  had  strictly  complied 
with  the  provisions  of  the  will  in  favor  of  the  female 
plaintiff  as  long  as  she  lived  with  her,  which  was  until 
she  was  between  fourteen  and  fifteen  years  of  age. 
That  she  then  left  the  defendant's  house,  and  went  to 
live  with  her  aunt,  Mrs.  Bell,  at  Mrs.  Bell's  solicita- 
tion, who  proposed  to  take  her,  as  defendant  believed 
through  friendship,  to  do  more  for  her  than  the  defen- 
dant would  have  in  her  power  to  do.  That  defendant 
consented,  believing  it  would  be  of  advantage  to  the 
plaintiff,  and  not  from  any  unwillingness  in  herself  to 
Qomply  with  the  provisions  of  the  will  aforesaid.  And 
she  insisted  that  the  moneys  expended  whilst  at  Mrs. 
Bell's  could  not  be  considered  as  embraced  by  the 
provisions  of  the  will ;  but  was  properly  chargeable 
against  plaintiff's  interest  in  the  estate. 

In  June  1823  the  death  of  the  plaintiff,  John  C. 
Patterson,  was  suggested,  and  on  the  motion  of  the 
surviving  plaintiff,  it  was  ordered  that  the  executors 
of  Robert  Crawford  do  render  an  account  of  their  ad- 
ministration before  a  commissioner  of  the  court.  In 
March  1824  this  commissioner  filed  his  report,  in 
which  he  credited  the  executors,  in  their  account  with 
the  plaintiff,  with  the  amount  they  had  paid :  and  she 
was  brought  in  debt  thirty-eight  dollars  and  thirty 
cents.  Some  of  the  other  children  were  over  paid, 
and  there  were  balances  due  to  others. 

After  the  return  of  this  report  the  cause  slept,  with- 
out a  step  being  taken  therein,  until  June  1847,  when 
the  death  of  John  Poage  and  Sarah  Crawford  were 
suggested,  and  it  was  ordered  to  be  revived    in  the 
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1864.  namee  of  Poa^re's  execators  and  of  Silas  Henton,  as 

July 

Term,  executor  of  Sarah  Crawford.     The  death  of  several  of 


Patterson. 


Crawford's  the  legatees  of  Robert  Crawford  was  also  suggested, 
and  the  suit  was  revived  in  the  names  of  their  per- 
sonal representatives ;  and  then  the  record  states  that 
by  consent  it  is  ordered  that  the  report  of  Commis- 
eioner  Clarke  theretofore  made  in  the  cause  be  recom- 
mitted to  Commissioner  Hendren,  who  is  required  to 
consider  and  modify  the  same,  and  to  report  specially 
to  the  court  any  matter,  &c. 

In  October  following  Commissioner  Hendren  re- 
turned his  report,  in  which  he  disallowed  the  credits 
to  the  executors  for  money  paid  to  Bell,  to  the  amount 
of  one  hundred  and  thirteen  pounds  eleven  shillings, 
on  the  ground  that  it  was  money  expended  for  neces- 
saries during  her  infancy,  and  therefore  properly 
chargeable  to  the  widow.  And  he  reported  a  balance 
due  to  the  plaintiff  of  four  hundred  and  fifty-five  dol- 
lars and  ninety-nine  cents,  with  interest  from"  June  the 
30th,  1821.  This  was  the  only  account  stated  by  the 
commissioner.  The  cause  came  on  to  be  heard  upon 
this  report  in  August  1848,  when  the  court  made  a 
decree  directing  Henton,  the  executor  of  Mrs.  Craw- 
ford, to  pay  to  the  plaintiff,  out  of  the  assets  of  his 
testatrix,  the  amount  reported  by  the  commissioner; 
with  liberty  to  the  plaintiff,  if  this  decree  should  be 
unavailing,  to  apply  for  a  decree  against  the  executors 
of  Robert  Crawford. 

Soon  after  this  decree  was  pronounced  Henton  pre- 
sented a  petition  to  the  court,  in  which  he  stated  that 
the  cause  had  been  revived  without  his  knowledge  or 
consent,  and  that  the  decree  had  been  made  without 
his  having  had  an  opportunity  to  make  his  defence; 
and  he  verily  believed  he  should  be  able  to  show  that 
it  was  erroneous.  The  court  accordingly  set  aside  the 
decree ;  and  the  cause  was  recommitted  to  Commis- 
sioner Hendren,  who  was  directed  to  state  the  accounts 
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between  the  parties  according  to  his  own  view  of  what       i854. 
was  equitable :  And  Henton  was  allowed   to  file  his      Term. 


ex 'or 

V. 

Pattereoiu 


answer.  In  his  answer,  after  stating  the  proceedings  Crawford's 
in  the  cause  up  to  the  report  of  Commissioner  Clarke, 
he  alleged  that  Chancellor  Taylor  considered  the 
cause,  and  filed  a  memorandum  in  his  own  handwri- 
ting, among  the  papers,  in  the  following  words : 
"  The  report  not  being  excepted  to,  is  affirmed,  and 
a  decree  to  be  entered  in  pursuance  thereof"  ;  but  that 
no  decree  was  entered  on  the  order  book.  That  thus 
the  cause  rested  for  more  than  twenty  years,  until 
John  Poage,  the  principal  acting  executor,  who  was 
cognizant  of  all  the  facts  of  the  case,  and  Sarah  Craw- 
ford, the  widow,  had  gone  down  to  their  graves  in  the 
firm  conviction  that  this  stale  demand  had  been  finally 
adjusted.  He  insisted  upon  the  objections  taken  by 
the  original  defendants  ;  upon  the  staleness  of  the  de- 
mand, and  upon  the  statute  of  limitations  ;  upon  the 
report  of  Clarke,  made  when  all  the  parties  were  alive, 
and  on  the  acquiescence  by  the  plaintiff  for  twenty- 
five  years  in  that  report ;  on  the  subsequent  death  of 
all  the  parties  who  were  personally  cognizant  of  the 
transactions  ;  and  upon  the  manifest  injustice  of  com- 
pelling him,  ignorant  of  all  the  matters,  to  enter  into 
a  controversy  which  seemed  to  have  been  carefully 
kept  out  of  vie\y  during  the  time  of  his  testatrix. 

In  September  1849  Commissioner  Hendren  made 
his  second  report,  in  which  he  charged  Mrs.  Crawford 
with  the  annual  sum  of  forty  dollars  for  five  years, 
with  interest  commencing  with  the  year  1814,  and 
coming  down  to  1818  ;  and  making  the  balance  due 
upon  the  account,  on  the  1st  of  November  1849,  six 
hundred  and  six  dollars  and  sixty-six  cents,  of  which 
two  hundred  and  twenty-four  dollars  and  sixty-nine 
cents  was  principal.  The  plaintiff  excepted  to  the 
report,  because  it  reduced  the  charges  below  the 
amount  paid  by  the  executors  to  Bell. 
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1864.  The  cause  came  on  to  be  finally  heard  in  November 

Term.      18-1:9,  whcn  the  court  overruled  the  plaintiflPs  excep- 


ex  or 

V. 

•Patterson 


Crawford  s  tions  and  confirmed  the  report ;  and  decreed  that  Hen- 
ton,  the  executor  of  Mrs.  Crawford,  should,  out  of  the 
assets  of  his  testatrix  in  his  hands,  pay  to  the  plaintiff 
the  amount  reported  by  the  commissioner,  with  in- 
terest on  the  principal  sum  due,  from  the  Ist  of  No- 
vember 1849  until  paid,  and  her  costs.  And  liberty 
was  reserved  to  the  plaintiff"  to  apply  for  a  decree 
against  the  executors,  if  this  decree  should  be  unpro- 
ductive. From  this  decree  Mrs.  Crawford's  executor 
applied  to  this  court  for  an  appeal,  which  was  allowed. 

Stuart^  for  the  appellant. 
Michiey  for  the  appellee. 

MoNcuBE,  J.  The  will  of  Robert  Crawford  im- 
posed a  charge  on  the  estate  given  to  his  wife  for  the 
keeping,  raising  and  schooling  of  his  children.  The 
estate  was  of  the  annual  value  of  three  or  four  hun- 
dred dollars  ;  and  seems  to  have  been  not  more  than 
adequate  to  the  support  of  the  family  in  a  plain  and 
comfortable  manner.  At  the  testator's  death  the 
family  consisted,  besides  the  widow,  of  seven  chil- 
dren, ranging  from  four  to  seventeen  years  of  age. 
The  widow  having  accepted  the  estate,  took  it  of 
course  cutti  onere  ;  and  was  bound  to  keep  and  raise 
the  children,  and  give  them  sufficient  schooling.  '  Had 
she  turned  the  appellee  away  from  home  when  of 
tender  years,  and  unable  to  provide  for  herself,  and 
failed  to  provide  her  with  necessary  board,  clothes  and 
schooling,  she  would  have  been  liable,  in  equity  at 
least,  if  not  at  law,  for  the  value  of  such  necessaries 
to  any  person  who  might  furnish  or  pay  for  them. 
But  she  did  not  turn  the  appellee  away.  She  kept 
her  until  she  was  thirteen  years  of  age,  when  the  ap- 
pellee went  to  live  with  her  aunt,  Mrs.  Bell,  by  the 
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latter's  invitation,  and  continued  to  live  there  for  three       issi. 

_Julj 

or  four  years,  and  she  then  lived  with  her  aunt,  Mrs. 


Term. 


Craig,  for  a  year  or  more,  until  her  marriage.     The    crawiord'a 
widow,  as  she  alleges  in   her  answer,  would  have  con-       ^r^^ 

'PattorsoB. 

tinned  to  keep  the  appellee,  according  to  the  terms  of 
the  will ;  but  she  believed,  and  was  well  warranted  in 
believing,  that  it  would  be  for  the  advantage  of  the 
appellee  to  live  with  her  aunt,  and  that  she  would  be 
better  provided  for  there  than   at  home>  and  free  of 
charge.     The   account   which   was  the  cause  of  this 
suit,  being  exhibit  B  filed  with  the  bill,  is  for  cash  paid 
by  the  executor,  John  Poage,  to  and  for  the  appellee 
while  she  lived  with  Mrs.  Bell  and  Mrs.  Craig ;  a  large 
part  of  it  having  been  paid  to  James  Bell,  the  husband 
of  the  former.     It  was  not  created   at  the  instance  of 
the  widow,  or  on  her  credit,  and  she  never  assumed  its 
payment.     It  does  not  appear  to  have  been  ever  de- 
manded of  her,  or  that  she  was  ever  informed  of  its 
existence,  until   the  institution  of  this  suit.     She  was 
therefore  never  liable  for  the  amount  of  the  account,  or 
any  part  of  it,  at  law  or  in  equity,  either  by  reason  of 
the  charge  created  by  the  will  of  her  husband,  or  by 
any  contract,  express  or  implied.     The  case,  in  prin- 
ciple, is  very  much  like  that  of  Urmston  v.  Newcomen^ 
4  Adol.  &  Ell.  899,  31   Eng.  C.  L.  K.  222.     There,  a 
grand   mother  offered  to  a  father  to  take  care  of  his 
child  without  putting  him  to  any  expense ;  upon  which 
he  gave  up  the  child   to  her.     Afterwards  the  grand 
mother  gave  up  the  child    to  the    mother,  wh^  was 
living  apart  from  the  father ;  and  afterwards  the  child, 
to  escape  cruel  treatment,  returned  to  the  grand  mo- 
ther, who  maintained  it  thenceforward.     In  the  argu- 
ment of  the  case,  (which  was  an   action  of  assumpsit 
"brought  by  the  grand  mother  against  the  father  to  re- 
cover the  expense  of  maintenance  after  the  return  of 
the  child,)  the  general  question  was  raised.  Whether  a 
father,  if  he  desert  his  child,  be  not  liable  in  assumpsit 
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18M.       to  any  one  who  provides  food    and   clothing  for  it? 
Term.      The  judges  declined  giving  an  opinion  upon  the  gene- 


ex'or 

▼, 
Patterson 


Crawford's  ^^1  qucstion,  thinking  that  it  did  not  arise  in  the  case. 
But  they  all  concurred  in  deciding  that  the  father,  who 
had  no  notice  of  the  child's  quitting  the  grand  mother 
at  all,  or  of  the  cruelty,  was  not  liable  to  her  for  the 
maintenance,  in  as  much  as  the  facts  did  not  show  any 
desertion  of  the  child  by  the  father,  and.  negatived  a 
contract  between  him  and  the  grand  mother.  They 
also  decided  that  it  made  no  difference  that  the  grand 
mother,  when  she  made  tlie  original  undertaking,  was 
a  married  woman  ;  the  ground  of  the  decision  being 
not  that  she  had  made  a  valid  contract,  but  that  the 
circumstances  negatived  desertion  ;  and  that  therefore 
the  question  as  to  the  implied  liability  did  not  arise. 

The  widow,  in  this  case,  not  being  liable  originally 
for  the  account,  or  any  part  of  it,  cannot  be  rendered 
liable  to  the  executor,  John  Poage,  in  consequence  of 
its  payment  by  him,  nor  to  the  appellee  in  conse- 
quence of  its  payment  by  her  husband  to  the  said  ex- 
ecutor; neither  of  such  payments  having  been  made 
at  the  request  of  the  widow,  express  or  implied. 

But  even  if.  she  were  ever  liable  for  this  account,  or 
any  part  of  it,  or  any  of  the  expenses  of  the  appellee 
while  she  lived  with  her  aunts,  such  liability  had 
ceased  to  exist  in  June  1847,  when  the  suit  was  re- 
vived against  the  appellant  as  executor.  The  widow 
answered  the  bill  in  June  1822,  stating  the  facts,  and 
denying  her  liability.  In  June  1823  an  order  was 
made  for  the  settlement  of  the  account  of  the  execu- 
tors of  Robert  Crawford.  In  March  1824  the  commis- 
sioner's report  was  returned,  showing  a  balance  due 
by  the  plaintiffs,  Patterson  and  wife,  to  the  executors, 
on  the  3(ith  of  June  1821,  of  thirty-eight  dollars  and 
thirty  and  seven-eighth  cents,  after  charging  the 
former  with  the  amount  of  the  said  account  marked 
exhibit  B,  which  charge  the  commissioner  stated  that 
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lie  conceived  to  be  justified  by  the  answers  of  the  ex- 
ecutors and  of  the  widow.  There  was  no  exception 
to  this  report.  In  May  1824  the  cause  was  set  for 
hearing  :  And  no  further  order  was  taken  in  it  until 
June  1847;  when  the  widow,  the  acting  executor,  and 
several  of  the  other  parties  having  died,  the  cause  was 
revived  and  proceeded  in  to  a  final  decree,  which  was 
rendered  in  November  1849.  I  think  that  the  bill 
should  have  been  dismissed  as  to  the  appellant,  not 
only  on  the  grounds  of  defence  relied  on  in  the  an- 
swer of  the  widow,  but  also  on  the  additional  grounds 
relied  on  in  the  answer  of  the  appellant,  her  executor, 
filed  in  December  1848,  to  wit,  the  staleness  of  the 
demand  and  the  statute  of  limitations,  and  the  ac- 
quiescence of  the  appellee  in  the  report  of  the  com- 
missioner for  more  than  twenty  years,  and  until  after 
the  death  of  all  the  parties  who  were  personally  cog- 
nizant of  the  transactions.  The  death  of  the  plaintifl: 
John  C.  Patterson,  was  suggested  in  June  1823,  and 
the  suit  w^as  thereafter  prosecuted  in  the  name  of  his 
surviving  wife,  the  appellee,  who  has  ever  since  been 
free  from  legal  disability.  Her  extraordinary  laches  in 
the  prosecution  of  the  suit  has  not  been  suflSciently 
accounted  for.  The  only  excuse  relied  on  is  furnished 
by  a  statement  made  in  the  answer  of  the  appellant, 
that  in  consequence  of  a  paralysis  with  which  Chan- 
cellor Brown  was  afflicted  about  the  time  the  com- 
missioner made  his  report,  and  which  in  a  great  mea- 
sure disabled  him  from  attending  to  business,  no  action 
was  taken  by  the  court  on  the  report ;  and  that  Chan- 
cellor Taylor,  who  succeeded  Chancellor  Brown  in 
1826,  was,  for  some  years  before  his  transfer  to  the 
Botetourt  circuit,  almost  incapable,  from  indisposi- 
tion, of  attending  to  his  official  duties.  But  this  ex- 
cuse accounts  for  comparatively  a  small  portion  of  the 
long  lapse  of  time  between  the  return  of  the  report 
and  the  revival  of  the  suit,  and  is  wholly  insufficient. 


1854. 
JuU? 
Term. 


Crawford's 

ex'or 

▼. 

Patterson. 
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1864.       The  fair  presumption  from  the  record  is  that  all  the 
parties  acquiesced  m  the  report,  and  did  not  choose  to 


cmwiord'B  prosccute  the  case  any  farther ;  especially  the  appellee, 


ex'or 


T.  who  appeared  by  the  report  to  be  a  debtor.  This  pre- 
sumption is  confirmed  by  the  fact,  also  stated  in  the 
answer  of  the  appellant,  and  admitted  to  be  true  by 
the  counsel  for  the  appellee,  that  after  Chancellor 
Taylor  camS  into  oflSce,  but  at  what  precise  period 
does  not  appear,  he  filed  in  the  papers  a  memorandum 
in  the  following  words :  "  The  report,  not  being  ex 
cepted  to,  is  affirmed,  and  a  decree  to  be  entered  in 
pursuance  thereof."  Though  such  a  decree  was  never 
actually  entered,  yet  the  rights  of  the  partjes  seem  to 
have  been  considered  as  settled  by  the  report,  sanc- 
tioned as  it  was  by  the  chancellor.  The  further  pro- 
secution of  the  suit  having  been  delayed  for  twenty- 
three  years,  and  until  after  the  death  of  the  widow 
and  of  the  acting  executor,  who  were  acquainted 
with  the  transactions,  it  was  too  late  then  to  revive 
it  against  their  representatives,  who  were  ignorant  of 
them,  and  had  not  the  means  of  making  a  proper  de- 
fence. The  case  falls  within  the  principle  of  the  cases 
of  Hercy  v.  Dinwoody^  2  Ves.  jr.  87,  and  Haye^  v. 
Goode^  7  Leigh  452  ;  that  in  a  court  of  equity  it  is 
not  only  required  that  claims  should  be  brought  for- 
ward in  a  reasonable  time,  but  also  that  they  shall  be 
prosecuted  with  reasonable  diligence. 

I  think  the  bill  should  have  been  dismissed,  not  only 
as  to  the  appellant,  but  as  to  the  other  defendants 
also  ;  and  on  the  principle  of  the  cases  just  cited. 
The  executors  of  Robert  Crawford  had  certainly  no 
right  as  such  to  make  the  payments  charged  in  exhibit 
B  ;  and  John  C.  Patterson  was  not  bound  to  have 
given  them  credit  for  the  amount  in  the  settlement  of 
his  wife's  portion  of  their  testator's  estate.  He  did, 
however,  give  them  a  receipt  therefor  as  so  much  of 
the  said  portion.    Whether  the  receipt  was  given  under 
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such  mistake  of  law  or  fact,  or  whether  the   relations       i85i. 
between  them  were  such  as  to  have  entitled  him  to       lerm. 


ex  or 

V. 

Patterson. 


set  aside  the  transaction  if  due  diligence    had  been    Crawford's 
used  in  the  prosecution  of  the  suit,  are  questions  which 
it  is  unnecessary  to  decide. 

That  the  suit  was  not  prosecuted  with  due  dili- 
gence has  already  been  suflSciently  shown.  It  may 
be  said  that  none  of  the  defendants  have  appealed 
from  the  decree  except  the  appellant.  But  I  think  his 
appeal  brings  up  the  whole  case,  on  the  ground  that 
the  reversal  of  the  decree  and  dismission  of  the  bill 
as  to  him  would,  directly  or  incidentally,  disturb  the 
rights  of  the  other  defendants  as  settled  by  the  decree. 
See  Dickenson  v.  Davis^  2  Leigh  401,  and  the  opinion 
of  Stanard,  J.,  in  PowelVs  ex^ora  v.  Wkite^  11  Leigh 
309,  317.  The  decree  was,  primarily,  against  the  ap- 
pellant ;  but  liberty  was  reserved  to  the  appellee,  if 
the  decree  against  the  appellant  should  prove  unavail- 
ing, to  apply  for  further  relief  against  the  executors  of 
Robert  Crawford,  or  any  other  person  liable  in  the 
premises,  either  primarily  or  eventually.  The  execu- 
tors, if  they  could  appeal  from  such  a  decree,  may  not 
have  thought  it  necessary  to  do  so,  as  it  was  primarily 
against  the  appellant,  and  would  probably  have  been 
effectual  but  for  his  appeal.  The  reversal  of  the  de- 
cree and  dismission  of  the  bill  as  to  him,  therefore, 
would  materially  disturb  their  rights  as  settled  by  the 
decree,  if  in  fact  it  settled  anything  as  to  them.  But 
the  reservation  is  a  mere  incident  of  the  decree,  and 
the  reversal  of  the  decree  would  leave  nothing  to  sus- 
tain the  incidental  reservation.  The  same  may  be 
said  of  the  liberty  reserved  to  the  other  residuary  lega- 
tees of  Robert  Crawford  to  apply  for  decrees  upon  the 
report,  although  the  court  was  of  opinion,  and  rightly 
BO,  that  they  had  been  satisfied.  Patterson  and  wife 
-were  the  only  plaintiffs  in  the  suit,  and  it  is  obvious 
they  never  would  have  brought  it  but  for  the  purpose 
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1S&4        of  recovering, the  amount  of  the  account  for  which  he 

•July 

Term,  liad  givcu  a  receipt  to  the  executors.  None  of  the 
crawford-e  otlicr  rcsiduarj  legatees  have  ever  complained  of  the 
executors,  or  asked  for  any  decree  against  them.  The 
report  of  the  commissioner,  returned  in  1824,  showed 
that  i)ayments  had  been  made  by  the  executors  to  all 
of  them,  in  regard  to  some  exceeding,  and  to  others 
falling  short  of,  their  respective  portions  of  the  estate. 
After  the  return  of  that  report  the  executors  proceeded 
to  settle  with  the  legatees  accordingly ;  and  receipts 
in  full  of  several  of  the  balances  have  actually  been 
filed  in  the  papers  of  the  suit.  In  consideration  of  all 
the  circumstances,  and  especially  of  the  great  lapse 
of  time,  I  think  no  such  reservation  should  have  been 
made  in  favor  of  the  other  residuary  legatees. 

1  am  therefore  of  opinion  that  the  decree  should  be 
reversed  and  the  bill  dismissed,  with  costs  to  the 
appellant,  both  in  this  court  and  the  Circuit  court. 

The  other  judges  concurred  in  the  opinion  of 
Moncure^  J. 

Decree  reversed. 
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McDowell's  ex* or  v.  Crawford.  J^- 

August  14th.  Term, 

1.  In  an  action  of  debt  upon  a  bond  for  two  thousand  dollars, 
purporting  to  l)e  for  money  loaned,  the  issue  is  made  up 
upon  the  plea  of  non  eat  factum.  On  the  trial  the  plaintiff 
introduces  ten  intelligent  and  credible  witnesses,  well  ac- 
quainted with  the  handwriting  of  the  obligor,  all  of  whom 
express  a  confident  opinion  that  the  signature  to  the  bond 
is  his.  The  defendant,  to  support  his  plea,  introduces 
evidence  of  the  circumstances  of  the  obligor,  the  relations 
and  conduct  of  the  parties,  and  the  ability  of  the  plaintiff 
to  lend  the  money.  To  rebut  the  evidence  on  the  last 
ground  the  plaintiff,  who  was  a  merchant,  introduced  a 
witness  C,  who  had  been  his  book  keeper,  who  professed 
to  speak  from  memoranda  taken  by  him  on  a  recent 
examination  of  the  plaintiff's  books ;  and  he  stated  that 
the  plaintiff  had  a  large  amount  of  cash-notes  and  accounts 
not  known  to  the  defendant's  witnesses,  and  that  he  had 
the  control  of  a  large  estate  of  S,  of  which  he  was  the 
executor.  When  the  cross  examination  of  this  witness, 
and  the  examination  of  witnesses  to  rebut  his  testimony, 
was  ended,  which  was  late  in  the  evening,  the  defendant's 
counsel  announced  that  they  had  no  other  witnesses  to 
examine,  but  would  on  the  next  day  introduce  some  docu- 
mentary testimony.  On  the  next  day  they  offered  in 
evidence  the  settled  accounts  of  the  plaintiff  as  executor 
of  8,  to  show  that  he  could  not  have  from  that  source, 
united  with  his  own  means,  sufficient  to  enable  him  to 
make  the  loan.  To  this  evidence  the  plaintiff  objected, 
and  the  court  excluded  it;  and  in  doing  so,  remarked  that  . 
the  evidence  previously  introduced  by  the  defendant  with- 
out objection,  as  well  as  that  then  offered,  was  too  vague, 
remote  and  indefinite  in  its  character  to  sustain  the  plea 
of  7wn  cut  factum  against  such  evidence  of  factum  as  the 
plaintiff  had  introduced  ;  and  would  have  been  excluded 
if  objected  to.  The  defendant  then  asked  that  the  wit- 
ness C  might  ))e  recalled,  and  that  they  miglit  be  per- 
mitted to  re-examine  him,  and  test  the  accuracy  of  his 
statements,  by  requiring  the  production  of.  the  books, 
which  were  near  and  might  be  obtained  in  a  few  minutes. 
But  the  court  refused  to  permit  the  witness  to  be  recalled, 
or  to  require  the  books  to  be  produced  ;  becrau.se  the  evi- 
dence was  irrelevant,  an<l  because  the  defendants  had  an- 
nounced on  the  day  before  that  they  had  concluded  the 
examination  of  witnesses.  Held: 
Vol.  XL— 48 
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1854.  1.  The  settlements  of  the  plaintiff  as  executor  of  S  were 
rp"^^  competent  and  relevant    testimony,   and  should 
.   have  been  admitted. 


Crawford, 


McDoweii'B  2.  That  the  comment  of  the  court  upon  the  evidence  of 

ex  or  • 

the  defendant,  when  excluding  the  settlements, 
was  the  expression  of  an  opinion  upon  the  weight 
of    evidence  calculated   to  mislead   the  jury,  for 
which   the   verdict  and  judgment   should   be  set 
aside,  and  a  new  trial  awarded. 
3.  That  the    defendant  should  have    been    i>ermitte<l, 
under  the  circumstances,  to  recall  the  witness  C; 
and  to  have  the  plaintiflTs  books  produced. 
2.  A  note  of  the  defendant  to  the  plaintiff,  written  and  delivered 
some  days  before  the  trial,  authorizing  the  plaintiff  to  in- 
troduce.his  books  in  evidence,  if  he  will  allow  them  to  be 
examined  by  defendant's  counsel  previous  to  the  trial,  is 
not  admissible  evidence  for  any  purpose. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Augusta  county,  brought  by  Hugh  John  Crawford 
against  the  executor  of  John  McDowell  deceased. 
The  action  was  founded  upon  a  bond  ;  and  the  plea 
was  non  est  factum^  upon  which  the  issue  was  made  up. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  a 
bond  in  the  following  terms  : 

"  2,000.  One  day  after  date,  I  promise  to  pay,  or 
cause  to  be  paid,  unto  Hugh  J.  Crawford  or  order,  two 
thousand  dollars,  for  borrowed  money,  with  legal  in- 
terest from  date ;  to  which  payment,  well  and  truly  to 
be  made,  I  bind  myself,  my  heirs,  administrators,  ex- 
ecutors, &c.  Witness  my  hand  and  seal  this  the  ISth 
day  of  March  1846. 

**  In  consequence  of  not  giving  to  said  Crawford,  at 
this  time,  a  trust  deed  to  secure  the  above  two  thou- 
sand dollars,  which  would  give  publicity  to  this  debt, 
and  bfe  prejudicial  to,  my  interest,  I  agree  to  execute 
to  him  a  valid  deed  of  trust  upon  all  my  real  estate  in 
Staunton,  at  the  expiration  of  three  years  from  date, 
for  which  time  I  am  to  have  the  use  of  the  money,  if 
I  should  fail  to  pay  him,  his  heirs,  &c.,  the  above  sum 
within  thirty  days  after  payment  is  demanded. 

John  McDowell.     [/SeaZ.]" 
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This  bond  was  wholly  in  the  handwriting  of  the  ism. 
plaintiff,  except  the  signature  ;  and  there  were  two  Term, 
endorsements  upon  it,  also  in  the  handwriting  of  the  McOoweirB 
plaintiff,  of  the  receipt  of  the  interest  for  1847  and  v. 
1848.  The  plaintiff  then  introduced  ten  witnesi^es  of 
intelligence,  good  character,  and  unquestioned  and  un- 
questionable credibility,  consisting  of  clerks,  lawyers, 
magistrates,  merchants,  a  commissioner  in  chancery, 
and  the  family  physician  of  the  obligor,  all  of  them 
familiar  and  well  acquainted  with  the  handwriting  of 
the  obligor,  and  whose  acquaintance  and  intimacy 
varied  with  the  different  witnesses  from  twenty-five  to 
forty  years.  These  ten  witnesses  with  one  accord 
testified  that  they  had  been  long  and  familiarly  ac- 
quainted with  the  handwriting  of  John  McDowell, 
from  having  seen  him  write,  and  from  correspondence 
and  business  transactions  with  him ;  that  they  had 
carefully  examined  the  signature  to  the  bond  in  ques- 
tion, and  they  believed  it  to  be  the  true  and  genuine 
signature  of  John  McDowell.  Several  of  these  wit- 
nesses stated  that  the  signature  is  written  "  with  a 
lighter  pen  "  than  the  common  signature  of  John 
McDowell,  but  that  in  the  general  character  of  the 
writing,  and  in  the  formation  of  the  letters,  it  has 
every  appearance  of  being  genuine.  The  plaintiff 
also  introduced  two  receipts  in  his  own  handwriting, 
corresponding  with  the  endorsements  on  the  bond,  for 
the  interest  for  the  years  1847  and  1848,  and  also  in- 
troduced the  deposition  of  a  sister  of  McDowell,  who 
was  one  of  his  heirs  at  law  and  a  legatee  in  his  will^ 
and  the  evidence  of  another  witness,  showing  how  and 
when  the  receipts  were  found  in  the  house  in  which 
McDowell  had  lived  and  where  he  died. 

The  defendant,  to  support  the  issue  on  his  part, 
without  offering  any  opposing  testimony  as  to  the 
genuineness  of  the  signature  to  the  bond,  proceeded^ 
by  cross  examination  of  the  plaintiff's  witnesses,  and 
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ihw        by  witnesses  on  his  own  part,  to  offer  evidence  tending 

Joly 
T»Tin.         to  sJloW  : 

McbowHiH  1-  That  the  existence  of  the  bond  in  controver?v 
had  been  concealed,  during  the  life  time  of  John 
McDowell,  in  a  manner  and  under  circumstances  in 
themselves  unnatural,  and  wholly  inconsistent  with 
the  habits  of  McDowell, and  with  the  interest  of  the 
])laintiff. 

2.  That  the  plaintiff  had  not  the  pecuniar}'  abilit? 
to  make  a  loan  of  the  amount  and  character  evidenced 
by  the  bond  in  controversy,  and  that  he  could  not,  at 
the  date  of  the  bond,  have  had  such  an  amount  of 
money  for  any  purpose. 

3.  That  from  the  social  and  business  relations  of 
the  plaintiff  and  John  McDowell,  it  was  altogether 
improbable  that  such  a  transaction  could  have  taken 
place  between  them. 

4.  That  from  the  pecuniary  circumstances  and 
standing  of  John  McDowell  at  the  date  of  the  bond, 
it  is  altogether  improbable  that  any  one  would  have 
loaned  him  such  a  sum  of  money  without  security. 

5.  That  the  transaction,  as  appearing  on  the  fa<*e  of 
the  bond,  was  altogether  inconsistent  with  the  known 
circumstances,  habits  and  character  of  the  parties  at 
the  date  of  the  bond  ;  and  that  the  subsequent  con- 
duct of  both  was  inconsistent  with  the  idea  that  surh 
a  contract  had  ever  been  made.  That  therefore  it 
was  not  the  act  and  deed  of  John  McDowell,  either 
because  it  was  not  his  genuine  signature,  notwith- 
standing the  plaintiff's  evidence  of  handwriting  ;  or,  if 
genuine,  it  was  obtained  surreptitiously,  fraudulently 
or  otherwise,  in  such  an  illegal  manner  as  to  render 
the  bond  not  his  act  and  deed. 

The  evidence  introduced  by  the  defendant  to  sus- 
tain the  foregoing  conclusions  is  set  out  in  the  record, 
but  need  not  be  stated  here. 

To  rebut  the  evidence  of  the  defendant  as  to  the 
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pecuniary  condition  of  the  plaintiff  at  the  date  of  the       ism. 
bond,  he  introduced  a  witness,  William  B.  Crawford,       Term. 


ex  or 

V. 

Oawford. 


who  testified  that  he  was,  up  to  the day  of  No-  McDoweir» 

veraber  1845,  book  keeper  for  the  plaintiff  in  his  mer- 
cantile establishment ;  and  that  at  that  time  plaintiff 
was  in  possession  of  a  large  amount  of  cash-notes  and 
accounts,  of  his  own  property,  which  had  not  been, 
known  to  any  of  the  witnesses  who  testified  as  to  his 
circumstances;  and  also  that  the  plaintiff  had  the  con- 
trol of  a  large  estate  of  John  C.  Sowers  deceased,  of 
which  he  was  the  executor.  The  witness  professed  to 
speak  from  memoranda  taken  upon  a  recent  examina- 
tion of  the  books  kept  by  him  in  1845. 

To  meet  this  new  evidence  of  the  plaintiff,  the  de- 
fendant offered  evidence  of  book  keepers  expert  in  the 
business,  to  show  that  the  books  described  by  the  wit- 
ness could  not  have  enabled  him  to  state  such  results 
with  any  certainty. 

It  being  late  in  the  evening  when  this  evidence  was 
given  and  finished,  defendant's  counsel  announced  that 
they  had  no  other  witnesses  to  examine,  but  that  next 
morning  they  would  probably  offer  documentary  evi- 
dence ;  and  the  court  adjourned  with  the  announce- 
ment that  any  such  evidence,  provided  it  could  be 
shown  to  be  relevant  to  the  issue,  would  be  received. 

On  the  next  day  the  defendant  offered  to  introduce 
the  settlements  made  by  the  plaintiff  of  his  accounts 
as  executor  of  John  C.  Sowers  deceased,  to  show  that, 
at  the  date  of  the  bond  in  controversy,  the  plaintift 
could  not  have  had  funds  of  that  estate  in  his  hands 
sufficient  of  themselves,  or  with  his  own  means,  to 
have  enabled  him  to  make  such  a  loan  as  that  shown 
by  the  bond ;  and  also  to  show  that  the  plaintiff,  as 
legatee  and  devisee  of  that  estate,  and  deriving  his 
whole  property  from  that  source,  could  not  possibly 
have  haid  the  amount  of  available  funds  stated  by  his 
witness,  William  B.  Crawford.     To  the  introduction  of 
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1854.       these  settlements  as  evidence,  the  plaintiflfe   counsel 
Terra.      objected  as  irrelevant  to  the  issue  in  the  cause ;  and 
McDowell's   the  court,  sustaining  the  objection,  refused  to  permit 
them  to  go  to  the  jury. 

In  delivering  the  opinion  excluding  the  evidence, 
the  court  stated  that  upon  the  issue  in  this  cause,  the 
plaintiff  having  introduced  ten  witnesses,  all  of  whom 
swore  positively  to  the  genuineness  of  the  signature  to 
the  bond,  it  was  sufficient  evidence,  the  bond  being 
found  in  possession  of  the  plaintiff,  from  which  the 
jury  should  presume  sealing  and  delivery,  and  due 
execution  thereof,  unless  met  and  overthrown  by  op- 
posing testimony  on  the  part  of  the  defendant ;  and 
that  as  the  defendant  had  failed  to  introduce  any 
opposing  proof  as  to  the  genuineness  of  the  signature, 
all  the  other  testimony  introduced  by  him  without 
objection,  as  well  as  that  now  objected  to,  was  too 
vague,  remote  and  indefinite  in  its  character  to  sustain 
the  plea  of  non  est  factum  against  such  evidence  of 
factum  as  the  plaintiff  had  introduced,  and  would  have 
been  excluded  if  objected  to  ;  but  as  it  was  not,  all 
the  court  could  do  was  to  exclude  that  now  objected  to. 

Upon  this  statement  of  the  court  the  counsel  for  the 
plaintiff  remarked  that  they  had  considered  the  whole 
of  the  defendant's  evidence  illegal,  but  had  not  objected 
to  it  because  they  wished  to  permit  the  fullest  investi- 
gation. The  counsel  for  the  defendant  then  suggested 
to  the  court  and  the  counsel  for  the  plaintiff,  that  if 
the  evidence  should  then  be  excluded  in  accordance 
with  the  opinion  of  the  court,  the  defendant  would  at 
once  except  and  submit  to  a  verdict ;  but  plaintiff's 
counsel  refused  to  make  a  motion  to  exclude  any  part 
of  defendant's  evidence  which  had  already  gone  to  the 
jury,  only  objecting  to  the  further  introduction  of 
illegal  evidence  by  the  defendant.  The  court  stated 
its  inability  to  exclude  without  such  a  motion,  and 
declined   to  instruct  the  jury  in  conformity  with  the 
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opinion  stated  ;  but  upon  the  motion  of  the  defendant,       ism. 
before  the  jury  retired  to  consider  of  their  verdict,  in-      Term. 


ex' or 

V. 

Crawford. 


structed  the  jury  as  follows  :  McOoweiru 

1.  "  The  jury  are  bound  to  weigh  and  consider  all 
testimony  introduced  by  either  party  without  objec- 
tion, unless,  upon  a  motion  made  to  the  court,  such 
evidence  is  excluded." 

2.  "  That  upon  the  issue  in  this  cause,  it  is  competent 
for  the  defendant  to  show,  by  evidence  as  to  the  cir- 
cumstances, relations  and  business  of  the  parties,  and 
by  their  whole  conduct  in  connection  with  the  bond  in 
controversy,  that  it  is  either  impossible  or  improbable 
that  the  bond  sued  upon  is  the  act  and  deed  of  the 
defendant's  testator" :  Remarking  "  that  the  instructions 
were  clearly  correct  as  abstract  propositions  of  law, 
and  that  it  might  be  safely  left  to  the  jury  to  de- 
termine how  far  they  were  applicable  to  the  facts  and 
evidence  in  the  cause."  To  which  action  of  the  court 
excluding  the  testimony  offered,  and  the  opinion  of 
the  court  pronounced  concerning  the  evidence  already 
introduced  by  the  defendant,  he  excepted. 

Immediately  after  the  court  had  excluded  the  evi- 
dence as  before  stated,  the  defendant's  counsel  asked 
that  William  B.  Crawford,  the  plaintiff's  witness, 
might  be  recalled,  and  that  they  might  be  permitted 
to  re-examine  him,  and  test  the  accuracy  of  his  state- 
ments as  to  the  facts  appearing  upon  the  books  of  the 
plaintiff,  by  requiring  the  production  of  the  books, 
which  were  near  and  might  be  obtained  in  a  few 
minutes.  But  the  court  refused  to  permit  the  witness 
to  be  recalled,  or  to  require  the  books  to  be  produced, 
for  two  reasons  :  1.  Because  the  evidence  would  not 
be  relevant  to  the  issue.  2.  That  the  defendant's 
counsel  had,  on  the  evening  before,  announced  that 
they  had  concluded  the  examination  of  witnesses,  as 
before  stated.     And  the  defendant  again  excepted. 

Pending  the  trial  the  defendant  offered  in  evidence 
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1854.        a  paper  signed  by  himself,  in  which  he  expressed  his 
Term.      consent  to  the  production  and  use  as  evidence,  on  the 


McDowell's  trial,  of  the  mercantile  books  of  the  plaintiff,  provided 
".^"^  they  were  at  once  put  into  the  hands  of  his  counsel 
for  examination  :  And  he  proposed  to  show,  that  during 
the  then  term  of  the  court,  and  some  four  days  before 
the  trial  commenced,  that  paper  had  been  presented 
by  the  defendant  in  open  court,  and  filed  in  the  cause; 
and  that  the  plaintiff  had  refused  or  failed  to  avail 
himself  of  the  privilege  therein  offered  him  ;  but  at 
the  same  time  had  notified  the  defendant  that  if  he 
really  wished  the  production  of  the  plaintiff's  books, 
to  say  so  distinctly,  and  they  should  be  forthcoming 
without  even  requiring  of  the  defendant  the  regular 
written  notice,  verified  by  affidavit.  But  the  coart 
excluded  the  paper  and  the  evidence  ;  and  the  defen- 
dant again  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  bond  with  interest ;  and  the 
court  rendered  a  judgment  thereon.  Whereupon  the 
defendant  applied  to^tliis  court  for  a  Hitpersededs^  which 
was  awarded. 

Baldwin  and  Michie^  for  the  appellant,  referred  to 
Sides  V.  Schnehly,  3  Har.  &  McH.  243  ;  RowVs  adtn^x 
V.  Kile^s  adrrCr^  1  Leigh  216  ;  Wesfs  ex^or  v.  Log^Dood^ 
6  Munf  491  ;  Bogle,  i&c,  v.  Sullivant,  1  Call  561. 

Fultz^  for  the  appellee,  referred  to  Dale  v.  Hoostvdtj 
9  Cow.  E.  307;  3  Philips'  Evi.  612;  Boj/i  v.  Cooper, 
2  Murph.  R.  286 ;  Tomlinson  v.  Mason^  6  Rand.  169 ; 
Gardner  v.  Gardner,  10  John.  R.  47. 

Samuels,  J,  In  my  opinion  it  appears  with  suffi- 
cient clearness  that  the  account  of  Crawford's  admin- 
istration on  the  estate  of  John  C.  Sowers,  and  the 
books  of  Crawford,  respectively,  afforded  evidence  rel- 
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evant  to  the  issue,  and  were  therefore  improperly  ex-       ism. 
eluded  from  the  jury.     I  deem  it  unnecessary,  in  this      Term. 


ex'or 

V. 

Crawford. 


case,  and  therefore  improper,  to  express  an  opinion  McDoweu» 
whether  a  judgment  in  any  case  should  be  reversed 
unless  error  appears  in  the  proceedings ;  or  whether  a 
judgment  should  be  reversed  because  the  record  leaves 
it  doubtful  whether  the  court  below  did  or  did  not  err. 
^ith  this  explanation,  I  concur  with  Judge  Moncure 
in  reversing  the  judgment ;  agreeing  fully  with  him 
in  regard  to  the  other  questions. 

Lee,  J,  I  agree  that  upon  the  issue  joined  in  this 
cause  enquiry  into  the  pecuniary  circumstances  and 
condition  of  the  defendant  in  error,  at  the  date  of  the 
paper  writing  in  question,  was  strictly  relevant  and 
germain  ;  and  if  the  rejection  of  the  settlements  said 
to  have  been  made  by  Crawford  as  executor  of  Sowers, 
as  evidence  in  this  case,  was  only  to  be  justified  by 
holding  that  such  enquiry  was  impertinent  or  irrele- 
vant, or  if  the  action  of  the  court,  as  disclosed  by  the 
first  bill  of  exceptions,  is  properly  to  be  regarded  as 
an  instruction  to  the  jury  to  that  effect,  I  should  have 
little  difiBculty  in  holding  that  error  had  been  com- 
mitted for  which  the  judgment  should  be  reversed. 

But  there  is  a  distinct  ground  upon  which,  as  I  un- 
derstand the  rule,  to  be  deduced  from  the  later  cases 
on  the  subject,  the  rejection  of  these  settlements  must 
be  sustained  in  this  court.  The  witness,  William  B. 
Crawford,  in  testifying  as  to  the  sources  from  which, 
as  he  supposed,  the  defendant  in  error  might  have  de- 
rived the  means  to  make  the  supposed  loan,  professed 
to  speak  from  memoranda  taken  upon  a  recent  exami- 
nation of  books  kept  by  him  in  the  year  1845.  This 
applies,  as  I  understand  the  statement,  as  well  to  what 
he  testified  in  reference  to  the  estate  of  Sowers  as  to 
what  he  stated  in  regard  to  the  other  resources  which 
Crawford  had  at  command.     Now,  oral  evidence  of  the 

Vol.  XI. — 49 
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1S54  contents  of  the  books  referred  to  was  clearly  inadmis- 
Terni  sible  without  the  production  of  the  books  themselves; 
McDowHid  nor  could  the  witness  be  permitted  to  speak  as  to  the 
facts  noted  upon  them  unless  he  had  a  knowledge  or 
recollection  of  them  as  distinct  from  the  entries: 
though  he  might  refer  to  the  latter  for  the  purpose 
of  reviving  his  knowledge  or  refreshing  his  recollec- 
tion. 1  Starkie  Ev.  390;  Ibid.  128;  Doe  ex  dcm. 
Church  V.  Perkins,  3  T.  R.  749  ;  Henry  v.  Lee,  2  Chit- 
ty's  R.  124,  18  Eng.  C.  L.  R.  273.  Thus,  all  the  evi- 
dence  as  to  Sowers'  estate,  derived  from  the  books 
referred  to,  might  have  been  readily  excluded,  if  the 
plaintiff  in  error  had  made  this  objection  ;  and  if  the 
settlements  of  the  accounts  of  that  estate  would  have 
been  otherwise  irrelevant,  they  cannot  be  admitted  in 
evidence,  if  objected  to,  because  improper  evidence 
had  been  given  without  objection  on  the  part  of  the 
plaintiff  in  error  or  with  his  consent.  For  one  party's 
consenting  to  the  admission  of  incompetent  testimony 
for  his  adversary  is  no  reason  for  admitting  other  in- 
competent testimony  in  favor  of  the  party  so  consent- 
ing, where  objected  to  on  the  other  side,  even  although 
the  latter  might  serve  to  explain  or  contradict  the 
former.  Wilkinson  v.  Jett,  7  Leigh  115  ;  Uni^  v.  Charl- 
ton, 4  Gratt.  58  ;  Stringer  v.  Young^s  lessee,  3  Peters' 
R.  320. 

But  supposing  no  question  could  have  been  made  as 
to  the  competency  of  the  evidence  in  relation  to 
Sowers'  estate,  or  that  the  witness  gave  other  testi- 
mony, independently  of  the  books,  tending  to  show 
that  the  defendant  in  error  might  have  had  means  at 
his  command  derived  from  Sowers'  estate,  this  would 
not  necessarily  render  the  settlements  of  the  accounts 
of  that  estate  admissible  in  evidence.  Their  admissi- 
bility would  depend  upon  their  relevancy ;  and  this  of 
course  refers  to  the  nature  and  character  of  their  con- 
tents.    When  examined,  these  might  be  found  to  be 
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relevant  or  wholly  irrelevant.     They  might  tend  to       ism. 
meet  the  testimony  of  the  witness  Crawford,  by  show-      Term. 


Crawford. 


ing  that  he  could  not  have  the  control  of  funds  to  any  McDoweH'a 
large  amount  from  that  source,  or  they  might  fail  to 
shed  any  light  whatever  upon  the  question  of  the 
means  he  had  at  command.  But  what  state  of  facts 
they  would  disclose,  we  are  not  informed.  They  are 
not  made  a  part  of  the  bill  of  exceptions,  so  that  the 
court  can  inspect  them  and  judge  whether  they 
would  be  relevant  or  otherwise;  nor  does  the  bill  of 
exceptions  state  their  purport  or  what  they  would 
prove  if  received  in  evidence.  Now  it  cannot  be  suffi- 
cient ground  for  reversing  a  judgment  that  evidence 
was  excluded  which  might  or  might  not  have  been 
relevant  to  the  issue.  On  the  contrary,  it  has  been 
expressly  decided  by  this  court  that  when  it  is  alleged 
error  has  been  committed  in  excluding  proper  and  re- 
levant testimony  from  the  jury,  it  is  incumbent  on  the 
party  seeking  to  reverse  a  judgment  for  this  cause  to 
show  that  error  has  been  committed  :  And  to  thi^  end 
the  evidence  offered  and  rejected  must  appear  to  have 
been  relevant  from  the  statement  of  the  evidence 
alone ;  or,  if  the  relevancy  of  the  evidence  depends  t^n 
other  facts,  the  party  alleging  the  error  must  present 
such  a  case  on  the  record  as  shows  its  relevancy.  And 
if  the  testimony  does  not  appear  of  itself,  or  upon  the 
facts  stated  in  the  record,  to  have  been  relevant,  it  will 
be  held  in  the  appellate  court  to  have  been  properly 
excluded.  BovjVs  adirCx  v.  Kile's  adm'r^  1  Leigh  216  ; 
Carpenter  v.  TJiz^  4  Gratt.  270  ;  JohnsoTi^s  ex^x  v.  Jen- 
nings^  adrfi^r^  10  Gratt.  1. 

I  am  aware  there  are  certain  cases  from  which  it 
might  seem  to  be  deducible  that  the  practice  in  such  a 
ease,  where  the  bill  of  exceptions  fails  to  show  the 
relevancy  of  the  evidence  rejected,  is  to  reverse  the 
judgment  and  remand  the  cause  for  a  new  trial. 
J'owler  V.  Lee^  4  Munf.  373  ;  Hairston  v.  Cole^  1  Hand. 
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1864.  461.     I  conceive,  however,  the  later  cases  above  re- 

Jalj 

Term,  ferred  to  establish  a  different  rule,  one  more  conforma- 


ex'or 

▼. 
Crawford. 


McDoweiiB  ble  to  general  principle,  and  in  more  strict  analogy  to 
the  settled  practice  of  the  court  in  the  case  of  a  mo- 
tion for  a  new  trial  where  the  bill  of  exceptions  sets 
out  the  evidence  instead  of  the  facts  proved  in  the 
cause.  Bennett  v.  Hardaway^  6  Munf.  125  ;  Deems  v. 
Quarrier^  3  Rand.  475  ;  Carrington  v.  Bennett^  1  Leigh 
340 ;  Fwing  v.  Ewing,  2  Leigh  337. 

Without,  therefore,  entering  into  the  reasons  which 
may  have  weighed  with  the  court  in  rejecting  these 
settlements,  I  think  it  a  sufficient  answer  to  the  objec- 
tion to  say,  that  enough  is  not  shown  by  the  bill  of 
exceptions  to  enable  this  court  to  see  that  they  fnr- 
nished  relevant  testimony,  and  to  say  that  the  Circuit 
court  erred  in  pronouncing  them  irrelevant. 

Nor  do  I  think  the  action  of  the  court,  as  disclosed 
by  the  bill  of  exceptions,  or  the  opinions  which  it  ex- 
pressed, should  be  regarded  as  an  instruction  to  the 
jury  that  enquiry  into  the  pecuniary  circumBtances  of 
Crawford  was  not  germain  to  the  matter  upon  which 
they  were  called  to  pronounce.  It  is  true,  in  deliver- 
ing its  opinions  excluding  the  settlements  of  Sowers' 
estate,  the  court  said  that  the  evidence  offered  by  the 
defendant  was  "  too  vague,  remote  and  indefinite  "  in  its 
character  to  sustain  the  plea  of  now  est  factum  against 
such  positive  evidence  of  the  genuineness  of  the  sig- 
nature to  the  bond.  But  this  remark  was  not  ad- 
dressed to  or  intended  for  the  jury.  It  was  made 
upon  a  point  which  had  been  expressly  withdrawn 
from  their  consideration  and  submitted  to  the  judg- 
ment of  the  court.  It  was  intended  to  explain  to  the 
counsel  the  reasons  of  the  court  for  rejecting  the  tes- 
timony. It  may  not  necessarily  have  been  heard  by 
the  jury,  or  all  of  them.  The  presence  of  the  jury  is 
not  necessary  during  the  discussion  and  decision  of  a 
question  of  law  arising  incidentally  before  the  court 
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during  a  trial,  and  advantage  is  frequently  taken,  in       i854. 
practice,  of  the  occurrence  of  such  a  question  to  per-      Term, 


•x'or 

y. 

Crawford. 


mit  jurors  to  withdraw  ;  and  sometimes  the  discussion   McDowen'a 
and  decision  take  place  before  the  jury  are  called  to 
take  their  seats  after  a  recess  of  the  court. 

But  even  if  this  remark  is  to  be  regarded  as  having 
been  heard  by  the  jury,  and  if,  standing  alone  and 
unexplained,  it  might  have  had  an  improper  influence 
upon  their  minds,  enough  occurred  immediately  after- 
wards, and  in  the  same  connection,  to  prevent  any  such 
consequence.  For  the  court  formally  and  expressly 
declined  to  give  an  instruction  in  conformity  with  the 
opinion  thus  expressed :  and  this  refusal  to  give  such 
an  instruction  must  be  supposed  to  have  engaged  the 
attention  of  the  jury  equally  with  the  opinion  itself 
so  incidentally  expressed ;  and  it  served  to  admonish 
them  that  the  opinion  of  the  court  upon  the  point  of 
the  exclusion  of  testimony  was  not  to  influence  them 
in  their  deliberations  upon  the  question  of  fact  sub- 
mitted to  their  decision.  Surely  it  cannot  be  imputing 
too  high  a  degree  of  intelligence  to  the  jury  to  sup- 
pose that  when  the  court  formally  declined  to  declare 
to  them,  as  a  matter  for  their  guidance,  what  it  had 
previously  intimated,  though  incidentally,  in  giving  an 
opinion  excluding  testimony,  they  would  at  once  see 
that  that  opinion  was  not  intended  for  them,  and  was 
to  have  no  weight  in  their  consideration  of  the  case. 
Moreover,  the  court  formally  instructed  the  jury  that 
they  were  bound  to  weigh  and  consider  all  testimony 
introduced  by  either  party ;  and  that  it  was  competent 
for  the  defendant  to  show,  by  evidence  as  to  the  cir- 
cumstances, relations  and  business  of  the  parties,  and 
by  their  whole  conduct  in  connection  with  the  bond 
in  controversy,  that  it  was  either  inpossible  or  impro- 
bable that  it  was  the  act  and  deed  of  the  defendant's 
testator.  So  far,  therefore,  from  the  instruction  given 
by  the  court  amounting  to   a  ruling  which  excluded 
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1864.        enquiry  into  the  pecuniary  circumstances  of  Crawford, 
Term.      it  directly  and  in  terms  authorized   the  jury    to  make 


McDowell's  such  enquiry. 


ex'or 


".*^'  It  cannot  be  important    to  the  ends  of  justice,  nor 

will  it   tend  to  promote  its  due  administration,  but 
rather  to  obstruct  it,  to  hold  that  an  opinion  expressed 
by  a  judge  on    the  trial  of  a  cause,  perhaps  not  well 
considered,  or  touching  a  matter  upon  which  it  is  the 
province  of  the  jury  to  pass,  but  upon   an    incidental 
question  arising  in  its  progress,  and  not  intended  for 
or  addressed  to  the  jury,  should  be  deemed   to  have 
the  force  and  sanction  of  an  express  instruction,  and 
to  require  a  reversal  of  the  judgment ;  especially,  too, 
where  enough  occurred  at  the  time  and   in   the  same 
connection  to  guard  against  the.  consequences  of  the 
inadvertence,  and  to  leave  the  jury  to  form  their  own 
judgment.     Such,  I   think,  may   fairly  be  -eonsidered 
the  character  of  the  present  case,  and  in  this  respect 
it  very  much  resembles  the  case  of  Brooks  v.  Callo- 
way y  12  Leigh  466.     That  was  an  action    of  slander. 
During  the  trial  the  court  had  ruled  that  the  plaintiff 
might  read  the  bill  and  answer  in  a  cause  in  which  his 
deposition  (the  truth  of  which  had  been  impugned  by 
the  words  imputed  to  the  defendant)  had   been  taken, 
for  the  purpose  of  showing  the  materiality  of  the  de- 
position to  the   matters  in  issue.     The  defendant  in- 
sisted that  not  the  bill  and  answer  only,  but  the  whole 
record  should  be  read.     The  court  permitted  the  bill 
and  answer  to  be  read  alone ;  and  the  judge  said  that 
if  the   whole  record  should  be  introduced,    it  would 
prove  that  the  defendant  was  a  slanderous  man,  from 
the  efforts  made  in  that  cause,  without  success,  to  im- 
peach the   character  of  so  many   witnesses    who  had 
testified  against   him  :  but  he   at    the  same    time  told 
the  jury  that  the  statement  so  made  by  him,  touching 
the  contents  of  the  record,  had  nothing  to  do  with  the 
case,  and  should  not  be  regarded  by  them  in  their  de- 
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eision.     In  delivering  his  opinion,  in  which   the  other  ism. 

judges  concurred,  Judge  Allen  said  :  "  The  expression  »«^rin. 

used  by  the  judge  in  excluding  these  depositions  was  McDoweug 

not  intended  for  the  iury.     So  he  informed  them,  and  v. 

•^    .•'  Crawford. 

that  it  should  not  be  regarded  by  them  as  anything  in 
the  decision  of  the  cause.  Nothing  is  more  common 
than  an  instruction  to  the  jury  to  disregard  evidence 
improperly  admitted.  The  jury  are  presumed  to  pos- 
sess ordinary  intelligence,  and  to  be  able  to  discrimi- 
nate between  what  is  proper  for  them  to  consider  in 
forming  their  conclusions,  and  what,  though  occurring 
in  their  hearing,  is  no  part  of  the  case.  Here  the 
court  did  all  it  could  to  correct  the  inadvertence  into- 
which  it  had  fallen."  In  this  case  the  court  did  not 
in  80  many  words  tell  the  jury  that  the  remarks  which 
had  fallen  from  it  were  not  intended  for  their  conside- 
ration, and  should  be  disregarded  by  them,  but,  taking 
all  that  was  said  and  done  by  the  court  at  the  time 
together,  I  think  it  was  about  equivalent. 

But  it  is  urged  that  the  remark  of  the  court  accom- 
panying the  instructions  to  the  jury  was  improper  and 
objectionable,  because  it  trenched  upon  the  proper 
province  of  the  jury,  and  might  have  had  an  improper 
influence  upon  them. 

To  say  of  instructions  asked  for  by  counsel,  that 
they  were  "  clearly  correct  as  abstract  propositions," 
might,  perhaps,  convey  by  implication,  to  the  mind  of 
a  lawyer,  though  probably  not  to  that  of  a  jury,  the 
idea  that  there  was  no  evidence  which  could  give  the 
principles  of  law,  thus  propounded,  any  application  to 
the  case.  But  if  we  are  even  to  suppose  that  the  jury 
would  necessarily  understand  that  such  was  the  opi- 
nion of  the  court,  still  the  court  did  not  act  upon  that 
opinion,  by  refusing  to  give  the  instructions,  but  ex- 
pressly gave  them  as  propounding  the  law  correctly  ; 
and  adding,  "that  it  might  be  safely  left  to  the  jury 
to  determine  how  far  they  were  applicable  to  the  facts 
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1854.       and  evidence  in  the  cause."     Giving  to  the  language 
Term,      of  the  court,  then,  its  fullest  import,  it  would  seem  to 


McDoweiiB  amount  to  no  more  than  this :  that  although  the  court 
v.  might,  perhaps,  in  strictness,  refuse  to  give  the  instruc- 
tions, yet,  as  they  propounded  the  law  correctly,  they 
could  do  no  injury,  and  it  might  be  safely  left  to  the 
jury  to  say  how  far  the  facts  and  evidence  in  the  cause 
called  for  their  application.  Thus  interpreted,  the 
remark  of  the  court  cannot  aflFord  any  serious  cause  of 
complaint,  though  it  was  perhaps  unnecessary,  and 
might  well  have  been  omitted. 

Another  ground  of  error  assigned  is  the  refusal  of 
•  the  court  to  permit  the  recall  of  the  witness,  W.  B. 
Crawford,  and  the  renewal  of  his  cross  examination, 
and  to  require  the  production  of  the  plaintiflTs  books, 
for  the  purpose  of  testing  the  accuracy  of  his  state- 
ments. The  witness  had  been  cross  examined  on  the 
day  before,  and  the  counsel  had  announced  that  they 
had  concluded  the  examination  of  witnesses,  but  might 
on  the  following  day  oflFer  some  documentary  testi- 
mony. Now,  after  a  witness  has  been  examined  and 
dismissed,  whether  he  may  be  recalled  and  re-examined 
is  a  matter  within  the  sound  discretion  of  the  court ; 
and  this  court  cannot  so  well  apprehend  and  appreciate 
all  the  circumstances  which  should  weigh  in  the  exer- 
cise of  that  discretion  as  the  Circuit  court  might ;  and 
unless,  therefore,  it  be  plainly  shown  to  have  been 
unduly  and  improperly  exercised,  this  court  should  not 
interfere.  Nothing  of  the  kind  is  shown  here.  No 
reason  was  assigned  why  the  examination  of  the  wit- 
ness had  not  been  completed  before  he  had  been  dis- 
missed ;  no  mistake,  or  oversight,  or  after  discovery 
suggested  ;  but  the  recall  appears  to  have  been  claimed 
as  a  matter  of  right,  to  enable  the  party  to  test  the 
accuracy  of  his  statements  by  reference  to  the  plain- 
tiff's books.  No  notice  or  rule  had  been  given  for  the 
production    of  these,  nor   had    they    been    produced. 
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though  it  is   stated    they   were   within   one  hundred       iw4. 
yards  of  the  court-house  ;  and  it  may  be  inferred  their      Term. 


production  was  only  then  desired  in  case  the  party  McDoweira 
could  be  permitted  to  recall  the  witness.  I  think,  ^""^ 
therefore,  whether  the  evidence  that  might  have  been 
educed  by  the  recall  of  the  witness  and  the  production 
of  the  books  would  be  relevant  or  otherwise,  this 
court  cannot  undertake  to  say  that  the  Circuit  court 
improperly  exercised  its  discretion  in  refusing  to  recall 
the  witness,  or  erred  in  failing  to  require  the  produc- 
tion of  the  books  in  that  connection. 

The  paper  referred  to  in  the  third  bill  of  exceptions 
was,  I  think,  very  properly  rejected  by  the  court.  It 
was  a  tender  of  his  consent  by  the  defendant  to  the 
production  and  use  of  the  plaintiflTs  books  as  evidence 
on  the  trial,  upon  certain  conditions  therein  stated, 
accompanied  by  the  reasons  which  he  thought  proper 
to  assign  for  making  the  oflFer.  If  he  desired  to  have 
those  books  on  the  trial,  the  law  pointed  out  the  mode 
in  which  their  production  could  be  enforced.  This 
proposal  to  the  plaintiflF  to  produce  and  use  them,  on 
the  condition  named,  was  entirely  gratuitous,  and  the 
plaintiff  had  a  perfect  right  to  accept  or  decline  it,  as 
he  might  think  proper.  Nor  was  any  presumption  to 
be  raised  against  him,  in  any  sense  or  for  any  purpose, 
if  he  chose  the  latter  alternative.  The  offer  having 
been  made,  but  declined  by  the  plaintiff,  there,  I  think, 
was  the  end  of  the  matter ;  and  the  offer  and  non- 
acceptance,  either  with  or  without  the  reasons  which 
the  party  chose  to  assign  for  making  the  offer,  could 
not  be  made  legitimate  evidence  in  the  cause  for  any 
purpose  whatever. 

I  am  of  opinion  to  affirm  the  judgment. 

MoNCURE,  J.  This  action  was  brought  upon  an  in- 
strument purporting  to  be  the  bond  of  John  McDowell 
to  Hugh  J.  Crawford,  in  the  sum  of  "  two  thousand 

YoL.  XI. — 50 
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t864.       dollars,  for  borrowed  money  "  ;  the  whole  of  which, 
Term.      with  the  endorsements  of  credits  thereon,  except  the 


McDoweU'B  signature  of  the  obligor,  was  admitted  on  the  trial  to 


ex'or 


V.         be  m  the  handwriting  of  the  obliffee.     The  bond  was 

Crawford.  ,,  ,.,.  .  rm  -,      - 

.  unattested  by  any  subscribing  witness.  The  only  issue 
in  the  case  was  on  the  plea  of  non  est  factum.  The 
obligee,  to  sustain  the  issue  on  his  part,  introduced  a 
number  of  witnesses,  who  testified  that  they  were 
well  acquainted  with  the  handwriting  of  the  said 
McDowell,  and  believed  the  signature  to  the  bond  to 
be  his  true  and  genuine  signature.  He  also  introduced 
two  receipts,  in  his  own  handwriting,  purporting  to  be 
receipts  for  interest  on  the  bond  ;  and  introduced  tes- 
timony to  show  that  they  were  found  in  the  house,  and 
among  the  papers,  of  said  McDowell,  after  his  death. 
And  here  the  obligee  closed  his  evidence  in  chief. 
The  executor  of  McDowell,  to  support  the  issue  on 
his  part,  without  offering  any  opposing  testimony  as  to 
the  genuineness  of  the  signature  to  the  bond,  intro- 
duced evidence  as  to  the  circumstances,  relations  and 
business  of  the  parties,  and  their  conduct  in  connec- 
tion with  the  bond  in  controversy,  tending,  in  the  opi- 
nion of  his  counsel,  to  show  that  it  was  not  the  act 
and  deed  of  said  McDowell,  either  because  the  signa- 
ture thereto  was  not  genuine,  or,  if  genuine,  the  bond 
was  obtained  fraudulently  or  otherwise,  in  such  an 
illegal  manner  as  to  render  it  not  his  act  and  deed. 
In  the  evidence  so  introduced  by  McDowell's  execntor 
there  was  evidence  tending  to  show  that  the  obligee 
had  not  the  pecuniary  ability  to  make  a  loan  of  the 
amount  and  character  evidenced  by  the  bond  in  con- 
troversy, and  that  he  could  not,  at  the  date  of  the 
bond,  have  had  such  an  amount  of  money  for  any  pur- 
pose. To  rebut  the  evidence  of  the  defendant  as  to 
the  pecuniary  condition  of  the  plaintiff  at  the  date  of 
the  bond,  the  plaintiff  introduced  a  witness,  who  tes- 
tified, among  other  things,  that  the  plaintiff  had   the 
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control  of  a  large  estate  of  John  C.  Sowers,  of  whom       ikm. 

July 

he  was  executor.  To  meet  this  evidence,  the  defen-  Term, 
dant  offered  to  introduce  the  settlements  made  by  McDoweir» 
the  plaintiff  of  his  accounts  as  executor  of  John  C. 
Sowers,  to  show  that  at  the  date  of  the  bond  in  con- 
troversy the  plaintiff  could  not  have  had  funds  of  that 
estate  in  his  hands,  suflScient  of  themselves,  or  with 
his  own  means,  to  have  enabled  him  to  make  such  a 
loan  as  that  shown  by  the  bond  ;  and  also  to  show  that 
the  plaintiff,  as  legatee  and  devisee  of  that  estate,  and 
deriving  his  whole  property  from  that  source,  could 
not  possibly  have  had  the  amount  of  available  funds 
stated  by  his  said  witness.  To  the  introduction  of 
these  settlements  as  evidence,  the  plaintiff's  counsel 
objected,  as  irrelevant  to  the  issue  ;  and  the  court,  sus- 
taining the  objection,  refused  to  permit  them  to  go  to 
the  jury.  The  defendant  excepted  ;  and  this  excep- 
tion presents  the  first  question  which  we  have  to 
decide  in  this  case. 

It  is  true  that  the  plea  of  non  est  facticm  to  an  action 
of  debt  upon  a  bond  puts  in  issue  only  the  validity  of 
the  bond  ;  and  no  evidence  is  relevant  to  the  issue,  or 
admissible,  that  does  not  tend  to  prove  or  disprove  that 
the  bond  is  the  act  and  deed  of  the  alleged  obligor. 
If  the  defendant  wishes  to  rely  for  his  defence  on  any 
want  or  failure  of  consideration,  or  fraud,  (unless  it 
relates  to  the  execution  of  the  instrument ;  as  if  it  be 
misread  to  the  party,  or  he  did  not  intend  to  sign  such 
an  instrument,)  he  must  plead  the  matter  specially,  or 
apply  for  relief  to  an  equitable  forum.  The  evidence 
introduced  by  the  defendant  as  to  the  circumstances, 
&c.,  of  the  parties,  was  introduced  not  to  show  any 
want  or  failure  of  consideration,  or  any  fraud  on  the 
part  of  the  plaintiff  antecedent  to  or  independent  of 
the  execution  of  the  bond,  but  to  show  that  the  sup- 
posed bond  was  not  the  act  and  deed  of  the  defend- 
ant's testator:  And  if  it  tended  in  any  degree  to  show 
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18M.  that  fact,  it  was  relevaijt  and  admissible  evidence  to 
Term,  bc  Weighed  by  the  jury.  I  think  the  evidence  did 
tend  to  show  that  fact,  and  that  it  was  therefore 
relevant  and  admissible.  If  authority  were  neces- 
sary to  show  the  relevancy  of  such  evidence,  the 
cases  of  Sides  v.  Schnehly^  3  Harr.  &  McH.  243,  and 
RowVs  adm^x  v.  Kile^s  adrnWy  Gilm.  202,  cited  by  the 
counsel  for  McDowell's  executor,  would,  I  think,  be 
suflBcient  for  the  purpose.  But  the  Circuit  court  in 
this  case  conceded  the  relevancy  of  the  evidence  in 
the  instructions  given  to  the  jury,  which  will  be  here- 
after noticed.  This  evidence  of  the  defendant  being 
admissible,  and  the  plaintiff,  to  rebut  it,  having  intro- 
duced testimony  tending  to  show  that  he  derived  the 
means  of  making  the  loan  for  which  the  bond  pur- 
ports to  have  been  given,  or  part  of  it,  from  the  estate 
of  Sowers,  of  whom  he  was  executor,  the  question  is, 
whether  the  settlements  of  his  accounts  as  such  exec- 
utor, which  the  defendant  offered  to  introduce  to  meet 
the  said  testimony  of  the  plaintiff,  were  not  admissible 
for  that  purpose?  I  am  of  opinion  that  they  were, 
and  therefore,  that  the  court  erred  in  excluding  them. 
It  may  be  said  that  the  evidence,  being  documentary, 
should  have  been  inserted  in  the  bill  of  exceptions, 
according  to  the  case  of  Hairaton  v.  ColCj  1  Rand. 
461.  But  the  only  reason  for  inserting  the  document 
in  the  bill  of  exceptions  is  to  enable  the  appellate 
court  to  see  whether  it  is  relevant  evidence.  If  its 
relevancy  otherwise  suflBciently  appears  upon  the 
record,  its  insertion  in  the  bill  of  exceptions  is  not 
necessary.  Archer  v.  Archer^s  adm^r^  8  Gratt.  539. 
In  this  case  I  think  the  relevancy  of  the  evidence 
which  was  excluded  is  suflSciently  apparent  on  the 
record.  The  question  upon  which  it  was  offered  was, 
whether  the  plaintiff  could  have  derived  from  the 
estate  of  Sowers,  of  whom  he  was  executor,  and  also 
a  devisee   and   legatee,  the  sum  of  two  thousand  del- 
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lars,  or  any  part  of  it,  alleged  to  have  been  loaned       issi. 
by  him   to  the  defendant's   testator  on   the  18th  of      Term. 


ex  or 
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Crawford^ 


March  1846  ?  Upon  this  question,  it  seems  to  me,  McOoweira 
the  settlements  of  the  accounts  of  the  plaintiff  as  ex- 
ecutor of  Sowers  must  necessarily  shed  some  light. 
Indeed,  the  Circuit  court  seems  not  to  have  excluded 
these  settlements  because  they  did  not  shed  light  upon 
that  question,  but  because  it  considered  all  the  testi- 
mony of  the  defendant  "  too  vague,  remote  and  indefi- 
nite in  its  character  to  sustain  the  plea  of  non  est 
factum^  against  such  evidence  oi factum  as  the  plaintiff 
had  introduced  "  ;  and  the  court  would  have  excluded 
all  of  the  said  testimony  if  it  had  been  objected  to  ; 
but  as  it  was  not,  the  court  only  excluded  the  settle- 
ments aforesaid,  which  were  objected  to.  No  matter 
how  favorable  they  may  have  been  to  the  defendant's 
side  of  the  question,  in  regard  to  which  they  were 
offered,  the  court  considered  them  inadmissible,  and 
therefore  excluded  them  :  and  this  accounts  for  the 
failure  of  the  court  to  insert  them  in  the  bill  of  excep- 
tions. In  Hairaton  v.  Cole^  supra^  the  document  offered 
was  a  copy ;  and  it  did  not  appear  from  the  bill  of  ex- 
ceptions that  the  copy  was  duly  authenticated.  In 
this  case  the  settlements  themselves,  and  not  a  copy, 
appear  to  have  been  offered  as  evidence.  The  settle- 
ments had  probably  been  made  in  the  Circuit  court ; 
or,  if  in  the  County  court,  the  originals  may  have  been 
offered. 

But  even  if  the  admissibility  of  these  settlements  as 
evidence  be  not  suflBciently  apparent  on  the  record, 
and  they  should  therefore  have  been  inserted  in  the 
bill  of  exceptions,  I  think  the  Circuit  court  erred  in 
not  inserting  them  ;  and  the  judgment  must,  on  that 
ground,  be  reversed,  according  to  numerous  and  uni- 
form decisions  of  this  court,  of  which  that  in  Hairston 
V.  Cole  is  directly  in  point.  The  principle  of  these 
decisions  is,  that  when  an  opinion  of  an  inferior  court. 
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18W.       admitting  or  excluding  evidence,  or  giving  or  refusing 
Term.      an  instruction,  is  excepted  to,  the  court  must  take  care 
McDowells  80  to  statc  the  case  in   the  bill  of  exceptions  as  that 
the  appellate  court  may  supervise  the  opinion,  and 
determine  whether  it  is  right  or  wrong  :  otherwise, 
the  judgment  must  be  reversed,  in  order  that  the  case 
may   be    correctly   stated.     Therefore,   the   judgment 
must  always  be  reversed  where  the  bill  of  exceptions 
to  an  opinion  of  the  court,  admitting  or  excluding  evi- 
dence, is  defective  in  not  setting  out  the  evidence  ad- 
mitted or  excluded.     The  cases  of  Fowler  v.  ZeY,  4 
Munf.  373  ;  Hairston  v.  Cole^  1  Rand.  461  ;   Rainess. 
Philips^  ex^07\  1  Leigh  483  ;  Bowyer  v.  Chesnut^  4  Leigh 
1,  are   cases  in   which  exceptions  were  taken  to  the 
admission  or  exclusion  of  evidence.     Barrett  cfe  Co.  v. 
Tazewell,  1  Call  215  ;  Beattie  v.  TahVs  adm'rs,  2  Munf. 
254  ;  Brooke  v.  Young^  3  Hand.  106,  are  cases  in  which 
exceptions  were  taken  to  instructions  given  or  refused 
by  the  court.     In  all  these  cases  the  judgments  were 
reversed  on  the  ground  that  the  statement  of  facts  in 
the  bill  of  exceptions  was  too  imperfect  to  enable  the 
appellate  court  to  determine  the  question.      The  same 
course  was  pursued  in  Thompson  v.  CvrMnhig^  2  Leigh 
321,  where  the  instruction  excepted   to   was   so  am- 
biguously and  imperfectly  expressed  that  the   appel- 
late court  could  not  collect  the  import  and   bearing  of 
the  opinion  complained  of. 

I  know  of  no  case  in  this  court  which  is  inconsis- 
tent with  this  uniform  course  of  decision.  There  may 
be  one  or  two  apparently  so,  but  when  strictly  scanned 
they  will  be  found  to  be  otherwise.  The  case  of  Rowfs 
adiyVx  V.  Kile^s  adra^v^  1  Leigh  216,  is  one  of  this  class. 
That  was  a  suit  upon  a  bond,  and  the  issue  was  on  the 
])lea  of  non  est  facium.  An  exception  was  taken  to  the 
exclusion  of  evidence  of  a  remark  of  Richard  Rowt 
(no  party)  that  his  pen  had  not  forgot  to  write.  There 
was  no  ground  laid  connecting  this  with  the  issue,  no 
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conversation  stated  which  led  to  or  followed   the  re-       1854. 

July 

mark  ;    nothing  to  show  how  it  could  possibly  bear  on       Term. 


the  case :  And  Judge  Carr  said,  "  I  cannot  think  that  Mcooweira 
so  liffht  and  trivial  and  unconnected  a  remark  should         v. 

°  Crawford. 

induce  us  to  send  back  a  ease,  where  there  have  been 
two  trials,  in  both  of  which  the  jury  have  found  the 
same  way."  He  had  previously,  it  is  true,  made  the 
general  remark,  that  "  when  we  are  called  on  to  re- 
verse the  decision  of  a  judge,  it  is  incumbent  on  the 
party  seeking  this  to  show  that  there  is  error;  and  to 
this  end  he  ought  to  present  to  us  such  a  case  as  shows 
the  relevancy  of  the  evidence  rejected."  But  that 
remark  must  be  referred  to  the  case  under  considera- 
tion ;  in  which  it  did  not  appear  that  the  facts  were 
imperfectly  stated  in  the  bill  of  exceptions.  Non  con- 
stat that  there  was  any  evidence  which  connected*  the 
"  light  and  trivial "  words  of  Richard  Rowt  with  the 
case.  The  conjecture  that  there  might  have  been  such 
evidence  was  not  a  sufficient  reason  for  reversing  the 
judgment,  and  sending  the  case  back  for  a  third  trial. 
If  there  was  such  evidence,  the  party  seeking  the  re- 
versal of  the  judgment  ought  to  have  presented  such 
a  case  as  to  have  shown  it.  In  that  case,  as  before 
remarked,  the  bill  of  exceptions  is  perfect  on  its  face. 
In  this  case  the  defect,  if  any  is  apparent  on  the  face 
of  the  bill  of  exceptions,  consists  in  not  setting  out 
the  settlements  therein  stated  to  have  been  offered  as 
evidence.  Judge  Carr  certainly  did  not  intend,  by 
anything  which  he  said  in  that  case,  to  controvert  the 
principle  of  the  decisions  to  which  I  have  referred  ; 
for  he  had  expressly  admitted  that  principle,  and  fol- 
^  lowed  the  authority  of  the  earlier  decisions  in  the  case 
oi  Brooke  v.  Yoxmg^  3  Kand.  106.  The  case  of  Car- 
jpBnter  ib  wife  v.  Utz^  4  Gratt.  270,  is  another  of  the 
class  before  referred  to.  There  the  judgment  was 
affirmed,  because  the  evidence  stated  in  the  bill  of  ex- 
ceptions as  having  been  excluded  by  the  court  below 
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1854.       was,  standing  by  itself,  clearly  irrelevant  and  inadmis- 
Term.      sible ;  and  ther6  was  nothing  to  show  that  it  had  any 


McDoweiri  connection   with  the  case.     It  presented  precisely  the 


ex'or 


V.         same  question  which  was  presented  by   the   case  of 
RowVs  adrrCx  v.  Kile*s  adrrCr  ;  and  Judge  Allen,  in  de- 
livering the  opinion  of  the  court,  uses  substantially 
the   same  general   remark   which  was  used  by   Judge 
Carr,  as  before  stated,  "  that  where  it  is  alleged  that 
error  has  been  committed  in   excluding  proper  and 
relevant  testimony  from  the  jury,  it  is  incumbent   on 
the  party  seeking  to  reverse  a  judgment  for  this  cause 
to  show  that  error  has  been  committed."     But,  as  in 
that  case,  this   remark  must   be  referred   to  the  case 
under  consideration  ;  and   then   it  will  be  consistent 
•  with  all  the  other  decisions  on  the  subject.     That  it 
was  intended  to  be   so   referred   plainly   appears  by 
what  immediately  follows  in  the  same  sentence,  viz : 
"  and  to  this  end  the  evidence  offered   and   rejected 
must  appear  to  have  been  relevant  from  the  statement 
of  the  evidence  alone ;  or,  if  the  relevancy  or  irrele- 
vancy of  the  evidence  offered  depends  upon  other  facts 
in  the  cause,  the  party  alleging  the  error  should  pre- 
sent such  a  case  on  the  record  as  shows  the  relevancy 
of  the  evidence  rejected."     The  court  ought  not  to 
reverse  a  judgment  upon  a  mere  conjecture  that  there 
may  have  been  other  evidence  showing  the  relevancy 
of  that  stated  in  the  bill  of  exceptions.     The  differ- 
ence between  the  two  cases  is  like  the  difference  be- 
tween a  defective  case  and  a  case  defectively  stated. 
In  the  one  case   the  appellate  court,  so  far  as  appears 
from  the  record,  has  the  same  question  before  it  which 
was  passed  upon  by  the  court  below,  and   may  there- 
fore revise   the  decision  of  that  court.     In  the  other, 
the  appellate  court  has  not  the  question  passed  upon 
by  the  court  below  fairly  before  it,  and  must  therefore 
remand  the  case,  that  a  more  perfect  statement  may 
be  made.     The  cases  in  which  exceptions  have  been 
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taken  to  opinions  of  the  court  overruling  motions  to       ism. 
set  aside  verdicts,  on  the  ground  that  they  were  con-      Term. 


trary  to  evidence,  form  a  peculiar  class,  resting  on  McooweUi 
peculiar  reasons,  and  are  not  in  conflict  with  the  prin-  ^\^' 
ciple  before  stated.  Such  opinions  may,  in  Virginia, 
be  revised  by  an  appellate  court ;  but,  generally,  only 
where  the  facts,  and  not  the  evidence,  are  certified  by 
the  court  below  :  And  if  the  evidence,  instead  of  the 
facts,  be  certified,  the  appellate  court  will,  generally, 
on  that  ground  decline  the  supervision  of  the  opinion, 
and  affirm  the  judgment.  It  will  not  remand  the  case 
for  a  more  perfect  certificate,  because  non  constat  that 
Buch  a  certificate  could  be  made.  There  may  have 
been  a  conflict  of  evidence,  or  it  may  have  been  com- 
plicated, or  come  from  witnesses  of  doubtful  credi- 
bility ;  and  the  court  below,  may  have  been  unable  or 
unwilling  to  weigh  the  evidence,  and  determine  and 
certify  the  facts. 

In  delivering  the  opinion  excluding  the  evidence 
before  mentioned,  the  Circuit  court  stated,  "  that  upon 
the  issue  in  this  cause,  the  plaintiff  having  introduced 
ten  witnesses,  all  of  whom  swore  positively  to  the 
genuineness  of  the  signature  to  the  bond,  it  was  sufli- 
cient  evidence,  the  bond  being  found  in  possession  of 
the  plaintiff,  from  which  the  jury  should  presume  seal- 
ing and  delivery,  and  due  execution  thereof,  unless  met 
and  overthrown  by  opposing  testimony  on  the  part  of 
the  defendant ;  and  that  as  the  defendant  had  failed  to 
introduce  any  opposing  proof  as  to  the  genuineness  of 
the  signature,  all  the  other  testimony  introduced  by 
him  without  objection,  as  well  as  that  now  objected 
to,  was  too  vague,  remote  and  indefinite  in  its  charac- 
ter to  sustain  the  plea  of  non  est  /actum  against  such 
evidence  of  factum  as  the  plaintiff  had  introduced,  and 
would  have  been  excluded  if  objected  to ;  but  as  it 
was  not,  all  the  court  could  do  was  to  exclude  that 

Vol.  XI. — 51 
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1854        now  objected  to."     The  defendant  excepted   to  this 
Term.      opinion  of  the  court  pronounced  concerning  the  evi- 
McDowpiis  deuce  already  introduced  by  him  ;  and  the  question 
now  arises,  whether  the  court  erred  in  giving  the  opi- 
nion ;  and  if  so,  whether,  on   that  ground,  the  judg- 
ment ought  to  be  reversed  ? 

It  is  a  fundamental  maxim,  that  the  court  res^wnds 
to  questions  of  law,  and  the  jury  to  questions  of  fact. 
The  court  must  decide  as  to  the  admissibility  of  evi- 
dence, that  being  a  question  of  law ;  but  not  as  to  its 
weight  after  it  is  admitted,  that  being  a  question  of 
fact.  The  cases  in  this  court  in  affirmance  of  this 
position  are  too  numerous  to  be  cited.  Most  of  them 
are  collected  in  1  Rob.  Pr.  338-344.  As  the  author 
says,  they  ''  evince  a  jealous  care  to  watch  over  and 
protect  the  legitimate  powers  of  the  jury.  They 
show  that  the  court  must  be  very  careful  not  to  over- 
step the  line  which  separates  law  from  fact.  Thev 
establish  the  doctrine  that  where  the  evidence  is^rr>/, 
any  opinion  as  to  the  v^eight^  ^ff^(^t^  or  sufficiency  of  the 
evidence  submitted  to  the  jury  ;  any  assumption  of  a 
fact  RS  proved  ;  or  even  an  intimation  that  written  evi- 
dence states  matter  which  it  does  not  state,  will  be  an 
invasion  of  the  province  of  the  jury."  Berr^y  v.  ifs- 
mUs  tfec?.,  2  Gratt.  333,  is  a  case  on  the  same  subject 
which  occurred  after  the  publication  of  that  work. 
There  may  be  others,  but  it  is  unnecessary  to  cite 
them,  as  they  all,  I  believe,  tend  to  sustain  the  same 
doctrine. 

There  can  be  no  doubt,  I  think,  but  that  the  opinion 
in  question  is  in  conflict  with  this  doctrine.  The  court 
declared  that  the  evidence  of  the  defendant  as  to  the 
circumstances,  relations  and  business  of  the  parties, 
and  their  conduct  in  connection  with  the  bond  in  con- 
troversy, which  was  admissible  evidence,  and  was  so 
considered  and  had  been  admitted  by  the  court,  wa^ 
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too  vague^  remote  and  indefinite  in  its  character  to  sus-       1854. 
tain  the  plea  of  non  est  factum  against  such  evidence  of      Term. 
factum  as  the  plaintiff  had  introduced.  McDoweii'a 

The  court  here  weighed  the  plaintiff^s  evidence  of        v. 

,  J,  Crawford. 

factum  against  the  defendant's  evidence  of  non  estfac- 
tumy  and  decided  the  question  of  preponderance  in  favor 
of  the  former.  If  the  court  had  given  this  opinion  to 
the  jury  in  the  shape  of  an  instruction,  it  would  clearly 
have  been  such  an  invasion  of  their  province  as  to  have 
required  the  reversal  of  the  judgment.  But  had  not 
the  expression  of  the  opinion  in  the  course  of  the  trial, 
and  in  the  presence  of  the  jury,  the  same  effect  ?  Had 
it  not  at  least  a  strong  tendency  to  influence  the  minds 
of  the  jury  ?  I  think  that  it  certainly  had.  It  is  the 
duty  of  the  jury  to  be  governed  by  the  opinion  of  the 
court  on  questions  of  law  arising  in  the  course  of  the 
trial ;  and  they  will  naturally  and  properly  attend  to 
and  respect  every  such  opinion,  however  it  may  be  ex- 
pressed to  them  ;  whether  in  the  form  of  an  instruc- 
tion or  not.  The  more  intelligent  and  upright  the 
jury,  the  more  apt  they  will  be  to  pursue  this  course. 
They  are  unlearned  in  the  law,  and  cannot  be  expected 
to  know  the  precise  line  which  divides  their  province 
from  that  of  the  court.  It  will  not  do,  therefore,  to 
say  that  when  the  court,  by  the  expression  of  any 
opinion,  crosses  the  line  and  invades  their  province, 
they  may  and  ought  to  disregard  the  opinion,  and 
weigh  the  evidence  for  themselves.  The  same  may  be 
said  in  every  case  in  which  the  court  gives  an  opinion 
to  the  jury  on  the  weight  of  evidence.  In  the  case  of 
Gregory  v.  fiaugh^  2  Leigh  665,  the  Circuit  court,  in  a 
charge  or  instruction  to  the  jury,  stated  matters  as 
being  in  a  written  deposition,  and  instructed  the  jury 
that  that  matter  was  legal  evidence  ;  but  in  point  of 
fact  no  such  matter  was  in  the  deposition  :  It  was 
held  that  this  was  calculated  to  mislead  the  jury,  and 
was  error  for  which  the  verdict  should  be  set  aside, 
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1854.       and  the  judgment  reversed.     The  court,  consisting  of 
Twin,      four  judges,  was  unanimous  in  this  decision.      It  was 
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McDowell's  argued  with  great  force  that  it  was  impossible  the 
charge  could  have  deceived  or  misled  the  jury  :  The 
depositions  were  before  the  jury  ;  the  cause  turned 
chiefly  on  them;  they  were  doubtless  the  snbjexjt  of 
minute  examination  and  discussion  at  the  bar ;  and  it 
was  to  be  presumed  they  were  carried  by  the  jurj 
from  the  bar  into  the  jury  room,  read  there,  and  con- 
sidered. "  It  was  said,"  answered  Judge  Carr  to  this 
argument,  that  "  the  jury  would  read  "  the  affidavit 
"  for  themselves,  and  not  take  the  court's  version  of 
it.  This  they  might  do^  as,  in  any  other  case  where  the 
court  undertook  to  instruct  them  on  the  weight  or 
effect  of  evidence,  they  might  disregard  such  an  in- 
struction ;  yet  it  would  be  error  in  the  court  to  give 
it."  Judge  Green  said,  "  The  instructions  were  calcu- 
lated to  mislead  the  jury,  more  or  less,  by  inducing 
them  to  believe,  that  the  court  was  of  opinion  that 
such  was  the  eifect  of  the  depositions."  Judge  Cabell 
concurred  with  Judge  Green.  And  Judge  Brooke 
said,  the  objection  to  the  instruction  is  not  "  obviated 
(as  was  argued  by  counsel)  by  the  circumstance  that 
the  evidence  was  in  writing,  and  would  be  seen  by 
the  jury,  who  might  correct  the  mistake  of  the  judge/' 
In  that  case  the  mistake  of  the  court  was  as  to  a  mere 
matter  of  fact,  and  could  have  been  corrected  by 
merely  reading  the  depositions,  which  it  was  the  duty 
of  the  jury  to  do,  and  which,  therefore,  they  probably 
did  ;  and  yet,  because  they  may  have  been  misled  by 
the  statement  of  the  court,  the  judgment  was  reversed. 
In  this  case  the  court  weighed  the  evidence,  and  pro- 
nounced an  opinion  upon  it,  and  the  error,  if  any, 
could  not  be  so  easily  corrected.  It  is  the  ordinary 
case  of  an  opinion  of  the  court  as  to  the  weight,  effect, 
or  sufficiency  of  evidence  submitted  to  the  jury  ;  which 
is  a  good  ground  for  reversal  of  a  judgment  according 
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to  all  the  anthorities.     Such  an  opinion   is  certainly       issi. 
calculated  to  mislead   them,  whether  it  be  communi-      Term. 


cated  to  them  in  the  form  of  an  instruction,  or  be  McDoweu*B 
merely  expressed  by  the  court  in  their  presence,  in  the  r. 
progress  of  the  trial.  In  either  case,  they  are  authen- 
tically informed  of  the  opinion,  and  it  must  have  an 
influence  upon  their  judgments;  probably  as  much  in 
the  one  case  as  the  other ;  but  whether  the  same,  or 
more  or  less,  the  principle  involved  is  not  affected. 

It  may  be  said  that  it  does  not  certainly  appear 
from  the  record  that  the  opinion  of  the  court  was  ex- 
pressed in  the  presence  of  the  jury.  I  think  the  fact 
suflBciently  appears  from  the  record.  The  presump- 
tion is  that  the  jury  is  present  during  the  whole  pro- 
gress of  the  trial.  It  may  sometimes  happen  that  the 
jury  may  be  temporarily  absent  during  the  discussion 
of  a  question  of  law  arising  in  a  case :  But  this  rarely 
-occurs  ;  and  when  it  does  occur,  the  party  interested 
in  the  fact  should  take  care  to  have  it  stated  on  the 
record.  In  the  absence  of  such  a  statement,  the  ap- 
pellate court  will  presume  that  that  occurred  which 
generally,  rather  than  that  which  very  rarely,  occurs. 
The  statement  in  the  bill  of  exceptions  tends  strongly, 
if  not  conclusively,  to  show  that  the  jury  were-present 
when  the  opinion  was  expressed.  The  opinion  was 
excepted  to ;  which  would  not  have  been  done  if  the 
jury  had  not  been  present  and  heard  the  opinion  ;  or, 
if  it  had  been  done,  the  court  would  have  certified 
that  the  jury  were  not  present  when  the  opinion  was 
expressed ;  for  that  fact  would  have  shown  that  the 
defendant  was  not  prejudiced  by  the  opinion.  It  was 
not  intimated  in  the  argument  of  the  case  in  this  court 
that  the  jury  did  not  hear,  or  might  not  have  heard, 
the  opinion;  It  may,  therefore,  be  safely  assumed 
that  they  did  hear  it. 

I  do  not  think  the  error  of  the  court   in  giving  the 
opinion  was  cured  by  not  excluding  the  evidence  from 
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1864.       the  jury.     The  court  would  have  excluded  it,  if  a  mo 
tion  had  been  made  for  that  purpose ;  and  so  declared. 


ex  or 

T. 

Oswford 


McDoweU's   The  crror  consists  in  giving  an  opinion  of  the  weight, 
effect,  or  sufficiency  of  evidence  submitted  to  the  jury. 

Nor  do  I  think  the  error  was  cured  by  the  instruc- 
tions which,  on  the  motion  of  the  defendant,  were 
given  by  the  court  to  the  jury  before  they  retired  to 
consider  of  their  verdict.     Those  instructions  were: 

1.  That  the  jury  are  bound  to  weigh  and  consider 
all  testimony  introduced  by  either  party  without  ob- 
jection, unless,  upon  a  motion  made  to  the  court,  such 
evidence  is  excluded. 

2.  That  upon  the  issue  in  this  cause,  it  is  compe- 
tent for  the  defendant  to  show,  by  evidence  as  to  the 
circumstances,  relations  and  business  of  the  parties, 
and  by  their  whole  conduct  in*  connection  with  the 
bond  in  controversy,  that  it  is  either  impossible  or  im- 
probable that  the  bond  sued  upon  is  the  act  and  deed 
of  defendant's  testator. 

If  the  force  of  these  instructions  had  been  undimin- 
ished by  any  accompanying  remark  of  the  court,  they 
would  merely  have  declared  to  the  jury  their  obliga- 
tion to  weigh  the  evidence  before  them,  and  the  com- 
petency of.  the  defendant,  by  such  evidemie,  to  main- 
tain his  plea  of  non  est  factum  ;  and  would  not  have 
obviated  the  effect  of  the  opinion  previously  expressed 
as  to  the  insufficiency  of  the  evidence.  Whenever  a 
court  gives  an  opinion  upon  the  weight,  effect,  or  suffi- 
ciency of  evidence  submitted  to  the  jury,  it  would  no 
doubt  also,  if  required,  instruct  them  that  it  is  their 
duty  to  weigh  the  evidence :  but  surely  such  an  in- 
struction would  not  remove  the  influence  of  the  opi- 
nion, which  would  still  remain  unretracted,  notwith- 
standing the  instruction. 

But  the  court  accompanied  these  instructions  with 
the  remark,  that  they  were  clearly  correct,  as  abstract 
propositions  of  law^  and  that  it  might  be  safely  left  to 
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the  jury  to  determine  how  far  they  were  applicable  to  is5i. 
the  facts  and  evidence  in  the  cause.  The  meaning  of  Term, 
the  court  in  this  remark  is  perfectly  intelligible,  whon  mcDowcii's 
taken  in  connection  with  the  opinion  previously  ex- 
pressed, and  must  have  been  understood  by  the  jury. 
Instead  of  being  a  retraction,  which  might  have  cur^d 
the  error,  it  was  a  reaflSrmance  of  that  opinion.  It 
was  a  strong  intimation,  if  not  an  express  declaration, 
that  the  propositions  of  law  embodied  in  the  instruc- 
tions were  mere  abstractions,  having,  in  the  opinion  of 
the  court,  no  suflBcient  foundation  in  the  evidence  to 
give  them  practical  effect.  The  remark  that  it  might 
be  safely  left  to  the  jury  to  determine  how  far  they 
were  applicable  to  the  facts  and  evidence  in  the  cause 
does  not  mend  the  matter ;  for  the  jury  had  just,  in 
effect,  been  informed  that  the  instructions  had  no  ap- 
plication to  the  facts  and  evidence  in  the  cause,  which, 
in  the  opinion  of  the  court,  were  wholly  insufficient  to 
sustain  the  issue  on  the  part  of  the  defendant. 

The  case  of  Brooks  v.  Calloway y  f  2  Leigh  466,  does 
not  affect  this  case.  There  the  judge  made  a  state- 
ment in  regard  to  the  contents  of  a  record  which  was 
not  in  evidence  ;  but  he  at  the  same  time  told  the  jury 
that  the  statement  had  nothing  to  do  with  the  case, 
and  should  not  be  regarded  by  them  as  anything  in 
their  decision  of  it.  The  inadvertence  was  corrected 
as  soon  as  it  was  committed.  The  difference  between 
the  two  cases  is  too  palpable  to  require  further  remark. 

In  regard  to  the  question  presented  by  the  second 
hill  of  exceptions,  that  is,  whether  the  court  erred  in 
refusing  to  permit  the  plaintiff's  witness,  William  B. 
Crawford,  to  be  recalled,  or  to  require  the  production 
of  the  plaintiff's  books,  which  were  then  within  one 
hundred  yards  of  the  court-house  :  Two  reasons  are 
assigned  by  the  court  for  the  refusal :  1.  That  the 
evidence  would  not  be  relevant  to  the  issue  ;  and  2, 
that    the  defendant's   counsel    had,    on    the    evening 
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18M.  before,  announced  that  they  had  concluded  the  ex- 
Term.  auiiuation  of  witnesses,  as  stated  in  the  first  bill  of 
M^Doweire  exceptious. 

In  regard  to  the  first  reason  :  The  pUintiff,  to  prove 
his  ability  to  make  the  loan  to  the  defendant's  testator, 
introduced  the  witness  above  named,  who  testified  that 
he  was  the  book  keeper  of  the  plaintiflf  in  his  mer- 
cantile establishment  up  to  November  1845  ;  and  that 
at  that  time  the  plaintiflf  was  in  possession  of  a  large 
amount  in  cash-notes  and  accounts,  of  his  own  pro- 
perty, which  had  not  been  known  to  any  of  the  wit- 
nesses who  had  testified  as  to  his  circumstances.  The 
witness  professed  to  speak  from  memoranda  taken 
upon  a  recent  examination  of  the  books  kept  by  him 
in  1845.  I  think  this  statement  of  the  case,  with 
what  has  been  already  said  in  answer  to  the  questions 
presented  by  the  first  bill  of  exceptions,  is  suflBcient  tu 
show  that  the  books  were  relevant  and  admissible  evi- 
dence for  the  purpose  for  which  they  were  proposed 
to  be  introduced.  They  were  referred  to  by  the  plain- 
tiff's witness,  who  spoke  from  memoranda  taken  from 
them  ;  and  they  were  the  best  evidence  of  what  they 
contained,  and  were  easily  accessible. 

In  regard  to  the  other  reason  assigned  by  the  court: 
Although  the  practice  of  our  courts  has  been  liberal 
in  allowing  parties,  after  their  evidence  is  closed,  to 
recall  witnesses  for  the  purpose  of  supplying  facts 
omitted  from  inadvertence  ;  and  although  I  think  such 
permission  should  be  given  wherever  there  is  no  ground 
to  suspect  improper  practice,  the  object  being  to  elicit 
truth  and  secure  the  attainment  of  justice  ;  yet  I  am 
aware  that  the  judge,  before  whom  a  case  is  tried, 
must  necessarily  have  large  room  for  discretion  on  this 
subject,  and  I  think  an  appellate  court  should  seldom 
interfere  with  its  exercise.  In  this  case  the  jud^ 
would  doubtless  have  permitted  the  witness  to  be  re- 
called, and  have  required  the  production  of  the  books, 
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if  he  had  considered  them  relevant  evidence.     More-       ism. 

Jaly 

over,  it    may  be    said    that  though    the    defendant's      Term. 


counsel  had,  on  the  evening  before,  announced  that  mcDowchs 


ex'or 


they  had  concluded  the  examination  of  witnesses,  yet  v. 
they  also  announced  that  they  would  probably,  on  the 
next  day,  offer  documentary  evidence ;  which  they  ac- 
cordingly did,  but  it  was  excluded  by  the  court.  The 
exclusion  of  this  evidence  may  have  been  a  reason  for 
the  motion,  made  immediately  thereafter  by  the  defen- 
dant's counsel,  to  have  the  witness  recalled  and  the 
books  produced  ;  and  ought,  I  think,  to  have  had  some 
effect  in  inducing  the  court  to  sustain  the  motion.  I 
am  of  opinion  that  the  court  erred  in  overruling  it. 

In  the  cases  of  Stringer  v.  Lessee  of  Ymmg^  3  Peters' 
R.  320  ;  Wilkinson  v.  Jett^  7  Leigh  115  ;  and  Charlton 
V.  Unisy  4  Gratt.  58,  it  was  decided  that  the  introduc- 
tion of  irrelevant  or  incompetent  evidence  by  one 
party,  without  being  objected  to  by  the  other  party,  or 
with  his  assent,  does  not  authorize  the  latter  to  intro- 
duce such  evidence.  This  doctrine  is  reasonable ;  but 
does  not,  I  think,  affect  the  question  I  have  just  been 
considering.  It  does  not  appear  that  the  memoranda 
taken  by  the  witness  from  the  plaintiff's  books  were 
exhibited  as  evidence  before  the  jury,  or  even  that  he 
had  them  before  him  when  he  gave  his  testimony.  He 
professed  to  speak  from  them  ;  and  seems  to  have  used 
them  merely  for  the  purpose  of  refreshing  his  recollec- 
tion of  facts  within  his  personal  knowledge.  If  they 
had  been  exhibited  before  the  jury,  they  would  not 
have  been  irrelevant,  but  merely  secondary,  evidence ; 
to  which  the  other  party  might  have  objected  because 
secondary,  and  required  the  production  of  the  books 
themselves  as  primary  evidence :  But  he  was  not 
bound  to  make  such  objection  ;  and  not  having  made 
it,  the  evidence,  which  was  before  relevant,  would 
then  have  become  competent,  and  he  might  counteract 
its  effects  by  the  production  of  the  books  or  any  other 
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July 
Term. 


McDowell's 
ex'or 

V. 

Crawford. 


legal  evidence.  If  the  memoranda  were  merely  re- 
ferred to  by  the  witness  to  refresh  his  memory,  that 
fact  could  certainly  be  no  good  reason  for  refusing  to 
require  the  production  of  the  books,  which  were  not 
only  relevant,  but  primary  evidence. 

In  regard  to  -the  question  presented  by  the  third  and 
last  bill  of  exceptions :  I  think  the  court  properly  ex- 
cluded the  evidence  therein  mentioned.  If  the  defen- 
dant wished  to  use  the  plaintifiPs  books  as  evidence, 
the  law  provided  ample  means  to  enforce  their  produc- 
tion ;  and  not  having  chosen  to  pursue  those  means, 
he  had  no  right  to  resort  to  other  means,  and  prove 
the  plain tiflfs  refusal  to  comply  with  them,  in  order 
that  inferences  to  the  prejudice  of  the  plaintiff  might 
be  drawn  by  the  jury  from  the  fact  of  such  refusal. 

Upon  the  whole,  I  am  for  reversing  the  judgment, 
setting  aside  the  verdict,  and  remanding  the  cause  for 
a  new  trial  to  be  had  therein. 


Daniel,  J,  concurred  in  the  opinion  oi Moncun^l, 
Allen,  P,  concurred  in  the  opinion  of  Lee^  J. 
Judgment  reversed. 
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Brooks  v.  Wilcox. 

1854. 

Absent  Daniel ,  J.  Term. 

AQguet  14th. 

1.  A  landlord  having  distrained  for  rent  in  arrear,  reserved  in 

salt,  has  the  aflSdavit  and  warrant  of  distress  returned  to 
the  Circuit  court;  and  the  defendant  appears  there,  and  a 
jury  is  impanneled  to  ascertain  the  value  of  the  rent  in 
arrear,  which,  not  being  able  to  agree,  is  discharged ;  and 
the  landlord  dismisses  the  case  in  that  court.  He  may 
then  apply  to  the  County  court  to  have  the  value  of  the 
rent  ascertained,  basing  his  application  on  the  same  affida- 
vit and  warrant  of  distress.* 

2.  If  the  officer  levying  the  distress  thinks  that  he  has  not  taken 

sufficient  effects,  he  may  make  a  second  levy. 

3.  The  defendant  having  elected  to  have  the  value  of  the  rent 

reserved  ascertained  by  a  jury,  it  is  not  error  to  swear 
them  to  ascertain  the  rent  said  to  be  due. 

4.  Whether  a  plaintiff  shall  be  permitted  to  introduce  further 

evidence  after  the  defendant's  evidence  is  introduced,  is  a 
matter  within  the  discretion  of  the  court  trying  the  cause ; 
and  its  exercise  will  rarely,  if  ever,  be  controlled  by  an, 
appellate  court :  Clearly  he  is  entitled  to  introduce  evi- 
dence to  rebut  that  of  the  defendant. 
6.  The  only  object  of  the  proceeding  before  a  jury  in  the  case  of 
a  distress  for  rent  is  to  ascertain  the  value  in  money  of 
the  rent  in  arrear.  It  is  not  necessary  for  the  landlord  ta 
prove  to  the  jury  that  a  distress  warrant  has  been  levied 
for  rent  in  something  other  than  money,  and  that  it  is  due 
and  in  arrear. 

6.  The  jury  having  ascertained  the  value  of  the  rent  in  arrear, 

the  court  makes  an  order  directing  the  officer  to  sell  the 
property  distrained  as  is  directed  by  law,  and  after  satisfy- 
ing the  rent  due,  with  interest  and  costs,  to  pay  over  the 
balance  to  the  tenant.  This  is  substantially  in  accordance 
with  the  statute. 

7.  Under  the  act  of  March  2d,  1827,  the  landlord  was  entitled  to 

interest  on  rent  in  arrear,  from  the  time  it  was  due.* 

*See  the  opinion  of  Judge  Moncure  for  the  statutes,  1  Rev- 
Code  of  1819,  ch.  113,  ^  12,  p.  449;  Sess.  Acts  1827,  ch.  27,  §  3,, 
p.  26. 
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V. 

WJlcox. 


At  the  January  term  1850  of  the  County  court  of 
Kanawha,  Luke  Wilcox  filed  a  notice,  with  an  aflS- 
davit  of  its  service,  to  James  G.  O.  Brooks,  that  he 
would  apply  to  said  County  court  to  ascertain  the 
value  in  money  of  five  thousand  bushels  of  salt  of  first 
quality,  &c.,  it  being  for  rent  in  arrear,  and  reserved 
upon  contract  with  him,  and  for  which  said  Brooks' 
property  had  been  distrained ;  and  for  such  other  and 
further  order  as  the  court  might  lawfully  make  in  the 
premises.  Upon  this  notice  he  founded  a  motion  to 
ascertain  the  value  of  five  thousand  bushels  of  salt  re- 
Bcrved  for  rent.  This  motion  was  continued  until  the 
December  term  of  the  court,  when  the  defendant  ap- 
peared and  moved  to  quash  the  motion,  on  the  ground 
that  the  plaintiflf  had  previously  made  a  similar  motion 
in  the  Circuit  court,  which  had  been  entertained  in 
that  court,  and  there  had  been  a  trial  by  a  jury,  which 
could  not  agree,  and  were  discharged ;  and  then  the 
court,  on  his  motion,  had  permitted  him  to  withdraw 
his  notice  and  motion,  and  dismiss  the  same  from  the 
docket  at  the  December  term  1849.  And  he  produced 
a  record  of  the  proceedings  ii^  the  Circuit  court,  which 
showed  that  these  proceedings  were  based  upon  the 
same  aflidavit  of  the  plaintiff  as  to  the  rent  due,  and 
the  same  warrant  of  distress,  on  which  this  motion  in 
the  County  court  was  based.  And  he  showed  that  the 
officer  had  first  levied  the  warrant  on  four  hundred  and 
five  barrels  of  salt,  pending  the  proceeding  in  the  Cir- 
cuit court ;  and  after  that  proceeding  was  dismissed, 
he  levied  on  an  additional  two  hundred  and  thirty-five 
barrels.  The  County  court  refused  to  quash  the  mo- 
tion ;  and  the  defendant  excepted. 

The  defendant  then  elected  that  the  value  of  the 
salt,  said  to  be  due  from  him  to  the  plaintiflf,  should  be 
ascertained  by  a  jury  ;  which  was  accordingly  impan- 
neled,  and  sworn  to  ascertain  the  value  of  the  rent  in 
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money  of  the  salt  said  to  be  due  from  the  defendaDt  to  1854. 

•^  »  July 

the  plaintiff.  Twin. 


On  the  trial  the  plaintiff  introduced  witnesses  to  Brooks 
prove  the 'value  of  salt  in  1849,  and  then  rested,  wiicox. 
Thereupon  the  defendant  by  his  counsel  then  informed 
the  plaintiff  that  if  he  had  other  evidence  of  the  value 
of  salt  in  that  year,  he  should  then  introduce  it,  or  it 
would*  be  objected  to  if  offered  after  the  defendant  had  » 
introduced  his  evidence  on  that  subject.  The  plaintiff, 
however,  declined  to  examine  other  witnesses ;  and 
the  defendant  introduced  his  evidence  as  to  the  value 
of  salt  in  1849,  and  closed.  The  plaintiff  then  intro- 
duced a  witness,  whom  he  had  sworn  before  and 
omitted  to  examine,  and  asked  him  as  to  the  value  of 
salt  in  1849  ;  to  which  evidence  the  defendant  objected, 
on  the  ground  that  it  was  evidence  in  chief  which  the 
plaintiff  had  voluntarily  omitted  to  introduce  in  the 
opening  of  the  case  after  notification  by  the  defendant. 
But  the  court  overruled  the  objection  ;  and  the  defen- 
dant again  excepted. 

After  all  the  evidence  had  been  introduced,  the 
defendant  moved  the  court  to  give  six  several  instruc- 
tions to  the  jury.  These  instructions  were,  in  sub- 
stance, that  to  entitle  the  plaintiff  to  a  verdict  he  must 
prove  a  lease  by  himself  to  the  defendant,  reserving  a 
rent  in  some  other  property  than  money  ;  and  that  the 
rent  was  in  arrear,  and  a  distress  had  been  levied. 
The  court  refused  to  give  the  instructions ;  and  the 
defendant  again  excepted.  The  jury  then  found  a 
verdict  by  which  they  ascertained  the  value  of  twenty- 
five  hundred  bushels  of  the  salt  to  be  five  hundred 
dollars,  and  the  value  of  the  other  twenty-five  hundred 
bushels  to  be  five  hundred  and  seventy-five  dollars : 
And  they  ascertained  the  value  of  fifty  barrels  of  salt, 
which  had  been  received  in  part  of  the  rent  due,  to 
be  eighty-three  dollars  and  sixty-three  cents.  Where- 
upon the  court  made  an  order  directing  the  oflicer  who 
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1854.       had  made  the  levy  to  make  sale  of  the  salt  mentioned 
Terra.      in  his  retuFH,  as  is  directed   by   law ;  and  out  of  the 


BrookB     proceeds  of  such  sale,  if  sufficient  for  the  purpose,  to 
u'lurox.     pay  to  the  plaintiff  the  amount  ascertained  by  the 

verdict,  with  interest  from  the  time  it   was  due  until 

paid,  subject  to  the  credit  ascertained  by  the   verdict; 

and   also  to  pay  the  plaintiff  his  costs.     And  he  was 

further  directed  to  pay  any  balance  of  the  proceeds  of 

sale  to  the  defendant. 

The  defendant  obtained  a  taupersedeas  to  this  jodg- 

ment   from  the   Circuit  court,  where  it  was  affinned. 

Whereupon  he  applied  to  this  court  for  a  svpersedeas^ 

which  was  allowed. 

McComaSj  for  the  appellant. 
jFry^  for  the  appellee. 

MoNcuKE,  e/.  This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court,  affirming  an  order  of  the  Coanty 
court  of  Kanawha,  directing  a  sale  of  certain  property 
distrained  for  rent  reserved  in  salt.  The  order  was 
made  in  pursuance  of  1  Rev.  Code  of  1819,  ch.  113, 
§12,  p.  449,  which . declares,  that  "Whenever  any 
distress  shall  be  made  for  rent  reserved  in  wheat,  com, 
or  anything  other  than  money,  it  shall  be  lawful  for 
the  landlord  or  lessor  to  apply  to  the  court  of  the 
(rounty  or  corporation,  or  to  the  Superior  court  of  law 
for  the  county  in  which  the  leased  tenement  may  lie, 
to  ascertain  the  value  in  money  of  the  rent  in  arrear 
so  reserved,  and  to  order  the  property  so  distrained,  or 
so  much  thereof  as  may  be  necessary,  to  be  sold  for 
the  satisfaction  of  such  rent.  And  the  court  to  which 
such  application  shall  be  made,  ten  days'  previous  no- 
tice thereof  having  been  given  to  the  tenant,  or,  in 
case  of  his  absence  from  the  county,  being  set  up  at 
some  conspicuous  place  on  the  tenement,  shall  proceed 
to  ascertain  the  value  in  money  of  the  rent  in    arrear 
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80  reserved,  either  by  their  own  judgment,  or,  if  re- 
quired by  either  party,  by  the  verdict  of  a  jury  sum- 
moned and  irapanneled  at  their  bar  for  that  purpose, 
without  the  formality  of  pleading ;  and,  having  so 
ascertained  the  value,  shall  order  a  sale  of  the  pro- 
perty so  distrained,  and  award  costs  to  the  landlord  or 
lessor." 

Various  errors  in  the  proceedings  in  the  case  were 
assigned  by  the  plaintiff  in  error,  some  of  them  in  the 
petition  for  a  supersedeas^  and  others,  for  the  first  time, 
in  the  argument  of  his  counsel  in  this  court.  I  will 
notice  them  in  the  order  of  time  in  which  the  proceed- 
ings complained  of  occurred. 

First.  I  think  the  court  did  not  err  in  overruling 
the  motion  of  the  tenant,  the  plaintiff  in  error,  to 
dismiss  or  quash  the  notice  and  motion  of  the  land- 
lord, the  defendant  in  error.  The  grounds  on  which  it 
was  contended  that  the  landlord's  notice  and  motion 
should  be  quashed  were,  that  they  were  founded  on 
the  same  affidavit  and  distress  warrant  on  which 
similar  proceedings  had  been  instituted  in  the  Circuit 
court,  but  the  jury  having  disagreed  and  been  dis- 
charged, the  landlord,  with  the  leave  of  the  court, 
withdrew  his  notice  and  motion  in  that  behalf,  and 
the  case  was  dismissed  from  the  docket  of  the  court ; 
and  also,  that  after  such  dismission,  and  before  the  in- 
stitution of  the  proceedings  in  the  County  court,  the 
warrant  was  levied  on  two  hundred  and  thirty-five 
barrels  of  salt,  in  addition  to  the  quantity  on  which  it 
had  been  previously  levied.  The  statute  gave  the 
landlord  a  right  to  make  the  application  to  the  Circuit 
or  County  court  at  his  election.  He  made  it  to  the 
Circuit  court ;  but  having  withdrawn  it,  by  the  leave 
of  that  court,  before  it  was  finally  acted  on,  he  had  a 
right  to  make  it  to  the  County  court.  There  was  no 
necessity  for  a  new  affidavit  and  warrant  to  authorize 
the  proceedings  in   the  County   court.     The  affidavit 
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Jaly  "^  ^ 

Term.  ceedings  in  the  Circuit  court ;  and  the  landlord  had  the 


Brooks  same  right  to  proceed  thereon  in  the  County  court,  as 
Wilcox,  if  the  proceedings  in  the  Circuit  court  had  not  taken 
place.  The  warrant  had  not  become  functus  officio 
when  the  additional  levy  on  two  hundred  and  thirty- 
five  barrels  of  salt  was  made ;  and  that  levy  was 
therefore  legal.  A  writ  of  Jieri  faciaSj  after  being 
levied  on  property  insuflScient,  in  the  opinion  of  the 
oflBcer  making  the  levy,  to  satisfy  the  writ,  may  be 
levied  on  other  property  at  any  time  on  or  before  the 
return  day  of  the  writ.  The  same  principle  applies  to 
a  distress  warrant,  except  that  it  has  no  return  day, 
and  may  be  levied  at  any  time ;  at  least,  if  it  be  a  rea- 
sonable time  after  it  is  placed  in  the  oflScer's  hands. 
The  oflicer  may  be  mistaken  in  the  value  of  the  pro- 
party  first  levied  on,  or  he  may  not  be  able  to  find 
suflicient  property  at  first  to  satisfy  the  execution  or 
distress  warrant.  And  "  it  is  for  the  advantage  of  the 
owner  of  the  goods,"  as  was  said  by  Lord  Mansfield  in 
Hutchins  V.  Chambers^  1  Burr.  R.  579,  589,  "  that  this 
should  be  so:  It  is  better  for  him  that  the  oflicer 
should  be  at  liberty  to  seize  a  second  time,  in  case  he 
makes  an  insuflicient  seizure  the  first  time ;  or  else  it 
might  induce  him  to  a  necessity  of  taking  effects  of 
very  great  value  at  first ;  for,  if  he  is  to  be  precluded 
from  thus  making  up  the  deficiency,  he  will  certainly 
take  care  not  to  take  too  little  at  first." 

Secondly.  I  think  the  objection  made  to  the  form 
of  the  oath  administered  to  the  jury,  "  to  ascertain 
the  value  of  the  rent  in  money  of  the  salt  said  to  he 
due  from  the  "  tenant  to  the  landlord,  is  invalid.  The 
statute  does  not  prescribe  the  form  of  the  oath ;  and 
its  requisitions  were  substantially  complied  with  in 
this  case.  The  words  "  said  to  be  due  "  obviously 
refer  to  the  notice  in  which  the  kind  and  amount  of 
the  rent  in  arrear,  the  times  when  payable,  and  the 
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fact  that  it  was  reserved  upon  contract,  and  had  been 
distrained  for,  are  minutely  set  forth. 

Thirdly.  I  think  the  court  did  not  err  in  permitting 
the  landlord's  witness  to  answer  the  question,  and  give 
testimony  as  to  the  value  of  salt  in  the  year  1849, 
after  the  tenant  had  examined  his  witnesses,  as  stated 
in  the  second  bill  of  exceptions.  The  subject  of  the 
examination  of  witnesses  lies  chiefly  in  the  discretion 
of  the  court  in  which  the  cause  is  tried,  and  its  exer- 
cise will  rarely,  if  ever,  be  controlled  by  an  appellate 
court.  It  does  not  appear  to  have  been  improperly 
exercised  in  this  case,  but  the  contrary.  The  testi- 
mony objected  to  seems  to  have  been  oflTered  to  rebut 
the  evidence  of  the  tenant's  witnesses,  and  for  that 
purpose  was  certainly  proper. 

Fourthly.  I  think  the  court  did  not  err  in  refusing 
to  give  the  instructions  asked  for  by  the  tenant.  They 
are  based  on  the  supposition  that  in  such  a  proceeding 
it  is  necessary  for  the  landlord  to  prove  to  the  jury 
that  a  distress  warrant  has  been  levied  for  rent  reserved 
in  something  other  than  money,  and  due  and  in  arrear. 
I  think  that  no  such  necessity  ejists.  No  judgment 
is  rendered  against  the  tenant.  The  only  object  of  the 
proceeding  is  to  ascertain  the  value  in  money  of  the 
rent  in  arrear.  When  that  is  done  the  landlord  is 
placed  in  the  same  situation  in  which  he  would  have 
stood  if  the  rent  had  been  reserved  in  money.  The 
officer  proceeds  in  the  same  way  to  complete  the  exe- 
cution of  his  duty  under  the  warrant :  and  the  reme- 
dies of  the  tenant  for  a  wrongful  distress  are  the  same 
in  the  one  case  as  the  other.  The  order  of  court  as- 
certaining the  value  of  the  rent,  and  directing  a  sale 
of  the  property  distrained,  did  not  prevent  the  tenant 
from  resorting  to  his  remedy  by  writ  of  replevin, 
"before  that  remedy  was  abolished  by  the  Code  ;  but 
lie  might  have  done  so  at  any  time  before  the  property 
was  actually  sold.     See  Jacob  v.  King^  5  Taunt.  R. 

Vol.  XI.— 53 
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451,  1  Eng.  C.  L.  R.  154;  Archbold  on  Landlord  and 
Tenant  125,  53  Law  Libr.  131. 

In  the  case  of  Bedford  v.  Winston^  3  Rand.  14S. 
which  was  an  attachment  for  rent  before  the  passage 
of  the  act  of  March  2d,  1827,  Sess.  Acts  ch.  27,  p.  25, 
it  w  as  decided  that  the  tenant  could  not  put  in  any 
plea  or  make  any  defence  which  might  call  in  queir 
tion  the  truth  of  the  landlord's  oath  before  the  magis- 
trate, or  contest  his  claim  to  rent  upon  the  merits, 
although  two  of  the  judges  w^ere  of  opinion  that  a 
writ  of  replevin  could  not  be  maintained  in  such  a 
case;  the  other  two  giving  no  opinion  upon  the  ques- 
tion. There  is  less  reason  for  permitting  the  tenant  to 
make  any  such  defence  in  this  proceeding,  as  none  of 
his  remedies  for  a  wrongful  distress  are  impaired  or 
aflected  by  it.  Of  course  the  court  would  not  enter- 
tain an  application  for  an  enquiry  as  to  the  value  of 
the  rent,  without  being  satisfied  that  rent  reserved  in 
something  other  than  money  had  been  distrained  for ; 
The  warrant  and  return  would  be  suflScient  evidence 
of  that  fact.  If  the  notice  stated  the  fact  with  suffi- 
cient certainty,  and  the  tenant  did  not  controvert  it, 
the  court,  without  requiring  further  evidence,  might 
properly  proceed  to  ascertain  the  value  of  the  rent, 
either  by  their  own  judgment,  or,  if  required  by  either 
party,  by  the  verdict  of  a  jury.  The  only  function  of 
the  jury,  if  required,  is  to  ascertain  the  value  of  the 
rent  mentioned  in  the  warrant  or  the  notice.  In  this 
case  the  affidavit,  warrant,  return  and  notice  were  all 
before  the  County  court ;  and  the  tenant  elected  to 
have  the  value  of  the  rent  ascertained  by  a  jury ; 
-which  was  accordingly  done. 

Fifthly.  I  think  that  the  objection  to  the  terms  in 
which  the  order  of  sale  was  made  is  invalid-  That 
objection  is,  that  the  statute  directs  only  so  much  of 
the  property  distrained  as  may  be  necessary  for  the 
flatisfaction  of  the  rent  and  costs  to  be  sold,  and  the 
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residue  to  be  returned  to  the   owner:    whereas   the       lai. 

July 

order  directs  all  the  property  distrained  to  be  sold,      Term. 


and  the  overplus,  after  satisfying  the  rent,  interest  and     Brooks 
costs,  to  be  paid  to  the  tenant.     I  think  the  order  con-     wucox, 
forms  to  the  statute,  which  directs  the  court  to  order 
a  sale  of  "  the  property  distrained  "  ;  not  so  much  of 
it  only  as  may  be  sufficient  for  the  satisfaction  of  the 
rent  and  costs.     It  is  true  that  the  statute  makes  it 
the  duty  of  the  officer,  in  executing  the  order  of  sale, 
to  sell  only  so  much  as  may  be  sufficient  for  that  pur- 
pose.    But  there  is  nothing  in  the  order  which  is  in 
conflict  with  that  duty  of  the  officer ;  for  it  expressly 
requires  him  to  make  sale  of  the  property  distrained, 
"  as   is  directed  by  law."     The  direction  to  pay  the 
overplus,  if  any  there  be,  remaining  from  said  sale, 
after  satisfying  to  the  landlord  his  rent,  interest   and 
costs,  may  be  referred  to  an  overplus  which  might 
exist,  if  the   officer  should  conform  as  nearly   as  he 
could  to  the  directions  of  the  law.;  for  the  officer  can- 
not know  how  much  of  the  property  distrained  will 
sell  for  precisely  the  amount  of  the  rent,  interest  and 
costs. 

Sixthly  and  lastly.  I  think  the  landlord  was  entitled 
to  interest  upon  the  rent  from  the  time  it  became  due, 
as  mentioned  in  the  order,  by  virtue  of  the  act  of 
March  2d,  1827,  before  referred  to ;  the  3d  section  of 
which  provided,  that  interest  should  thereafter  be  al- 
lowed on  r.ent  in  arrear  from  the  period  or  periods  at 
which  the  whole  or  any  portion  thereof  should  become 
due. 

I  see  no  error  in  the  judgment  of  the  Circuit  court, 
and  am  therefore  for  affirming  it. 

The    other  judges   concurred    in    the    opinion    of 
J£oncure^  J. 


Judgment  affirmed. 


Digitized  by 


Google 


420  COURT    OF    APPEALS    OF    VIRGINIA. 


1854.  KoiNER  IK  Rankin's  heirs. 

July 


Term. 


Aagnst  14tb. 

1.  In  a  writ  of  right  the  tenant,  to  defend  his  possession  on<ler 

the  statute  of  limitations,  may  show  a  possession  anterior 
to  his  patent;  and  to  show  color  of  title  may  iutrodace 
the  entry  and  survey  upon  which  his  patent  issued.  But 
as  there  can  he  no  adversary  possession  against  the  com- 
monwealth, he  cannot  show  possession  further  back  than 
the  senior  grant. 

2.  The  pflTect  of  a  patent  issued  upon  an  inclusive  survey,  and 

the  right  of  the  tenant  claiming  under  it  to  show  posses- 
sion under  color  of  title,  is  the  same  as  in  other  grants. 
He  may  give  in  evidence  the  entries  for  the  different  tracts 
embraced  in  the  inclusive  survey,  the  order  of  court 
authorizing  the  survey,  and  the  survey  made  in  pursuance 
of  the  order :  But  he  cannot  show  possession  farther  back 
than  the  senior  grant. 

3.  To  protect  himself  under  the  statute  of  limitations,  the  tenant 

must  show  contintied  adversary  possession,  for  the  time  of 
limitation,  of  some  part  of  the  land  in  controversy.  Actual 
possession  of  a  part  of  his  land,  outside  of  the  bonndAries 
of  the  demandant*s  elder  patent,  is  not  suflBcient. 

4.  While  patented  lands  remain  uncleared,  or  in  a  state  of  nature, 

they  are  not  susceptible  of  adversary  possession  against 
the  elder  patentee,  unless  by  acts  of  ownership  effecting  a 
change  in  their  condition. 

5.  The  quantity  and  boundaries  of  the  land  described  in  the 

count  and  in  the  verdict  vary  from  each  other;  but  the 
verdict  finds  that  the  land  therein  described  is  the  tene- 
ment mentioned  in  the  count.  It  is  to  be  presumed  thjU 
the  description  given  in  the  count  is  a  mistaken  descrip- 
tion, and  that  the  land  recovered  is  the  land  demanded. 

This  was  a  writ  of  right  brought  in  July  1829,  in  the 
County  court  of  Augusta,  by  Joseph  Rankin  ag&inst 
Robert  Koiner,  which,  upon  the  death  of  Rankin,  iwas 
revived  in  the  name  of  his  heirs.  The  count  claimed 
twenty  acres  of  land  adjoining  the  lands  of  Joseph 
Rankin  and  Robert  Koiner,  beginning  at  two  white 
oaks  corner  to  James  Rankin's  land  on  the  wetstone 
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line,  and  then  describing  eight  lines  by  course  and 
distance,  which,  upon  being  laid  down  on  a  plat,  did 
not  close. 

The  cause  was  removed  to  the  Circuit  court  of  Au- 
gusta, and  came  on  for  trial  in  November  1849.     The 
tenant  claimed  under  a  patent  founded  on  an  inclusive 
survey,  which  embraced  the  land  in  controversy.     He 
proved  an  entry  by  John  McDougall  for  twenty  acres 
of  land  on  the  23d  of  May  1793,  a  survey  thereon   on 
the  18th  of  June  in  the  same  year,  and  a  patent  for  it 
to  McDougall  dated  the  12th  of  August  1795.     He  also 
proved  the  application  by  McDougall  to  the  County 
court  for  an  inclusive  survey,  which  was  authorized  by 
the  court ;  and  also  the  survey,  which  embraced  the 
tract  aforesaid  and  three  others,  for  which  patents  had 
been  granted  by  the  commonwealth  in  1742,  1772  and 
1778  :  This  survey  contained  six  hundred  and  eighteen 
acres ;  and  a  patent  was  issued  thereon  bearing  date 
the  17th  of  May  1797.     He  further  proved  a  regular 
conveyance  of  this  tract  of  land  through  several  suc- 
cessive conveyances  to  himself;  and  that  the  land  in 
controversy  was  the  land  embraced  in  the  patent  for 
twenty   acres,  dated  the  12th  of  August   1795 ;  and 
that  the  true  quantity  was  twenty-three  acres,  one 
rood  and  twenty-six  poles.     The  tenant  also  proved 
by  a  witness  that  he  was  personally  acquainted  with 
the  tract  of  six  hundred  and  eighteen  acres,  from  a 
period  between  1801  and  1804  ;  and  he  was  acquainted 
vrith  it  from  information  from  the  year  1797,  when 
McDougall  conveyed  it  to  the  witness's  father.     That 
witness's  father  was  in  possession  of  the  land  when 
ivitness  became  acquainted  with  it;  and  it  had  been 
held  by  the  successive  purchasers  under  McDougall 
from  that  time  to  the  time  of  the  trial.     That  a  part 
of  the  land  in  controversy  had  been  cleared  in  1812  or 
1813  by  the  purchaser  from  his  father;  and  that  the 
taxes  had  been  regularly  paid  upon   it  since   1797. 
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Term,      any  part  of  the  land  m  controversy. 


heirs. 


Koiner  The  demandants,  to  sustain  the  issue  on  their  part, 
RaDkiD'B  introduced  in  evidence  a  pateiU  from  the  common- 
wealth, bearing  date  the  21st  of  July  1794,  by  which 
there  was  granted  to  Joseph  Rankin  two  hundred  and 
ninety  acres  of  land  ;  which  it  was  proved  included 
the  land  in  controversy  :  And  they  introduced  the  will 
of  Joseph  Rankin,  by  which  he  devised  his  property 
to  them. 

After  all  the  evidence  had  been  introduced,  the 
court,  upon  the  motion  of  the  demandants,  instructed 
the  jury  as  follows: 

1.  If  the  jury  believe  from  the  evidence,  that  the 
demandants  have  the  elder  patent  to  the  land  in  con- 
troversy, then  the  effect  of  the  emanation  of  the  junior 
inclusive  patent,  under  which  the  tenant  claims,  is  no 
more  than  the  effect  of  any  other  patent  would  l>e, 
and  only  operates  as  any  other  patent  would  do,  to 
give  the  tenant  color  of  title  ;  which  color  of  title  can 
only  serve  him  in  this  cause  provided  he  shall  have 
shown,  in  addition  thereto,  a  continued,  actual  adver- 
sary posscBsion  in  himself,  and  those  under  whom  he 
claims,  of  the  land  in  controversy,  for  a  period  of  at 
least  thirty  years  immediately  preceding  the  emana- 
tion of  the  demandants'  writ  in  this  cause. 

2.  That  possession,  to  avail  the  tenant,  must  have 
been  an  actual  adversary  possession  of  a  part  or  the 
whole  of  the  land  in  controversy  ;  and  cannot  be  ac- 
quired by  open  and  notorious  acts  of  ownership  short 
of  actual  occupation,  use  or  enjoyment. 

3.  That  while  patented  lands  remain  uncleared,  or 
in  a  state  of  nature,  they  are  not  susceptible  of  adver- 
sary possession  against  the  elder  patentee,  unless  bv 
acts  of  ownership  effecting  a  change  in  their  condition. 

No  exception  was  taken  to  these  instructions  by  the 
tenant. 
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The  jury  found  a  verdict  for  the  demandants  for 
twenty-three  acres,  one  rood  and  twenty-six  poles,  de- 
signating the  boundaries  thereof  by  lines,  all  of  which 
varied  from  those  described  in  the  count :  And  the 
court  rendered  a  judgment  for  the  demandants  accord- 
ing to  the  verdict. 

After  the  jury  had  rendered  their  verdict,  the  tenant 
moved  the  court  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence ;  but  the 
court  overruled  the  motion,  stating  that  the  only  ques- 
tion in  the  cause  was  the  statute  of  limitations,  the 
demandants  having  clearly  proved  the  elder  title ;  and 
that  upon  the  statute  of  limitations,  if  the  jury  had 
found  for  the  tenant,  they  would  have  done  no  more 
than  he  would  have  done  had  he  been  sitting  as  a 
juror;  but  the  court  could  not  consider  the  verdict  as 
involving  such  a  manifest  departure  from  the  evidencQ 
as  to  justify  its  interference  by  setting  aside  their 
verdict. 

At  a  subsequent  day  of  the  term  the  tenant  again 
moved  the  court  for  a  new  trial,  upon  the  grounds, 
first,  that  the  jury  misunderstood  the  instruction  of 
the  court;  and  he  produced  an  affidavit  of  three  of 
the  jurors,  in  which  they  state  that  after  the  argument 
was  closed  they  had  made  up  their  minds  to  find  for 
the  tenant  on  the  statute  of  limitations,  and  would 
have  so  found  but  for  an  instruction  of  the  court, 
which  they  understood  to  be  substantially,  "  That  the 
tenant  must  have  proved  an  adversary  possession  of 
the  land  in  dispute  for  thirty  years  prior  to  the  suit, 
separate  and  independent  from  possession  for  that 
length  of  time  of  the  inclusive  survey  which  embraced 
within  its  limits  the  disputed  land."  That  they  were 
satisfied  the  tenant  and  those  under  whom  he  claimed 
bad  actual  possession,  for  more  than  thirty  years  prior 
to  the  institution  of  the  suit,  of  part  of  said  inclusive 
survey  ;  and  if  that  was  sufficient,  they  were  satisfied 
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1854.  the  jury  found  an  improper  verdict ;  but  if  the  law 
Term.  required  the  tenant  to  prove  actual  occupation  and 
Koiuer  improvement  of  the  land  in  dispute,  without  reference 
Ranking  to  it  a«  a  part  of  the  inclusive  survey,  then  they 
thought  the  verdict  correct.  The  second  ground  for 
the  new  ti;ial  was,  that  if  the  instruction  was  not  mis- 
understood, the  court  had  misdirected  the  jury  as  to 
the  law:  For  that  possession  under  the  inclusive  sur- 
vey and  patent  of  any  part  of  the  land  included 
therein  was,  in  legal  contemplation,  possession  of  the 
twenty-three  acre  tract,  which  was  the  tract  in  con- 
troversy, although  no  actual  occupation  or  possession 
of  that  tract  or  any  part  of  it  was  proved.  But  the 
court  overruled  the  motion  ;  and  the  tenant  excepted, 
embracing  the  action  of  the  court  upon  both  motions 
in  his  exception  :  And  he  applied  to  this  court  for  a 
supersedeas^  which  was  allowed. 

FultZj  for  the  appellant. 

H,  IF.  Sheffey  and  Michie^  for  the  appellees. 

Lee,  J.  I  think  the  first  instruction  given  to  the 
jury,  on  the  motion  of  the  demandants'  counsel,  will 
not  bear  the  construction  placed  upon  it  by  the  coun- 
sel for  the  plaintiff  in  error  in  this  court.  He  suj^- 
poses  that  it  confined  the  tenant  to  proof  of  adversary 
possession  under  the  grant  obtained  upon  his  inclusive 
survey,  and  deprived  him  of  the  right  of  going  behind 
that  patent,  and,  for  the  purpose  of  making  out  his 
defence  under  the  statute  of  limitations,  of  showing 
possession  under  color  of  title  anterior  to  its  emana- 
tion. That  he  had  the  right  to  do  so  will  not  be  de- 
nied. For  this  purpose  he  was  authorized  to  give  in 
evidence  the  entries  for  the  different  tracts  embraced 
in  the  inclusive  survey,  the  order  of  court  authorizing 
the  survey,  and  the  survey  made  in  pursuance  of  the 
order ;  though,  as  there  can  be  no  adversary  possession 
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against  the  comraonwealth,  he  could  not  go  behind 
the  senior  grant.  Shanks  v.  Lancaster ^  5  Gratt.  110. 
But  there  is  nothing  in  the  terms  or  in  the  effect  of 
this  instruction  to  prevent  him  from  availing  himself 
of  all  this  evidence,  if  he  had  chosen  so  to  do.  All 
that  it  purports  to  do  is  to  declare  the  effect  of  the 
junior  patent  obtained  upon  the  inclusive  survey,  as 
the  foundation  for  the  defence  of  adversary  possession 
under  the  statute  of  limitations  :  and  it  informed  the 
jury  that  its  effect  was  just  the  same  as  that  of  any 
other  patent,  and  that  it  only  operated  as  any  other 
patent  would,  (if  the  demandant  had  shown  title  under 
an  older  grant  in  himself,)  to  give  the  tenant  a  color  of 
title,  under  which  he  might,  if  he  could,  show  an  ad- 
versary possession  sufficient  to  bar  the  action  under 
the  statute  of  limitations.  That  this  is  strictly  correct 
cannot  be  doubted.  A  grant  obtained  upon  an  inclu- 
sive survey,  under  the  statute,  possesses  no  peculiar  or 
distinctive  virtue  to  support  a  defence  under  the  sta- 
tute of  limitations,  not  pertaining  to  any  other  grant. 
For  this  purpose  any  grant  would  equally  serve,  by 
affording  the  necessary  show  or  color  of  title  to  which 
the  adversary  possession  might  be  referred.  Nor  is 
there  the  slightest  ground  for  supposing  that  the  ten- 
ant was  restricted,  in  making  out  his  case,  to  this  par- 
ticular patent.  He  was  at  perfect  liberty,  after  show- 
ing it,  to  go  on  and  show  any  other  instruments  under 
which  he  claimed  title,  whether  the  claim  was  a  good 
or  a  bad  title,  a  legal  or  an  equitable  title,  {Shanks  v. 
Lancaster^  ubi  supra^)  and  make  out  his  possession,  if  he 
could,  under  any  one  or  all  combined. 

But  in  truth  the  tenant  could  not  have  been  preju- 
diced if  he  had  been  restricted  to  his  inclusive  patent 
as  the  basis  of  the  claim  of  title  under  which  he  held 
possession,  because  that  patent  issued  in  1797,  and  it 
was  not  necessary,  in  order  to  complete  the  bar  under 
the   statute,   to  carry   back   the  adversary   possession 
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further  than  the  year  1799.  So  that  if  he  could  make 
out  the  necessary  thirty  year's  adversary  possession 
next  before  the  emanation  of  the  writ,  it  would  have 
fallen  under  the  date  of  this  patent,  and  this  would 
have  furnished  the  needful  color  of  title,  and  made  out 
the  defence  as  effectually  as  if  any  number  of  different 
claims  of  title  had  been  exhibited. 

The  instruction  to  the  jury  that  the  possession  which 
would  avail  the  tenant  under  the  statute  of  limitations 
must  be  an  actual  and  continued  adversary  possession 
of  the  land  in  controversy,  or  some  part  thereof,  is,  I 
think,  strictly  correct,  nor  do  I  perceive  how  there 
can  be  any  objection  to  it.     If  the  tenant  had  not  had 
such  possession,  he  could  not  maintain  this  defence. 
The   actual   adversary   possession  of  the  premises  in 
controversy  is  the  very  essence  of  a  defence  under  the 
statute  of  limitations.     Its  effect  is   to  render  such 
possession  conclusive  in  behalf  of  either  demandant  or 
tenant,  without  reference  to  the  original  merits  of  the 
controversy,  and  even   against  the  plainest  and  most 
convincing  proof  of  better  original  title.     To  say  that 
a  party  sued  for  land  in  his  possession  is  defending 
himself  under  the  statute  of   limitations,  is  exactly 
equivalent  to  saying  that  he  is  seeking  to  defeat  the 
action   by  proving  actual  adversary  possession  of  the 
subject   in   controversy   in    himself  and    those   nnder 
whom  he  claims,  for  the  period  necessary  to  complete 
the  bar.     How  he  is    to    make    out   this  possession, 
whether  by  proof  of  actual  settlement  and  occupancy, 
or  of  such  open,  notorious  and  habitual  acts  of  owner- 
ship importing  the  use  and  enjoyment  of  the  property, 
and  equivalent  to  actual  occupancy,  or  by  proof  of 
such  actual  occupation  and  enjoyment  of  another  por- 
tion of  the  tract  claimed  by  him,  of  which  the  dis- 
puted premises  is  also   parcel,   is   a  totally   different 
question.     This  involves  other  and  distinct  principles, 
and  especially  the  enquiry  in  what  sense  the  rule,  that 
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possession  of  part  is  possession  of  the  whole,  is  to  be       1854. 
understood,  and  of  what  modifications  it  is  susceptible      Term. 


heirs. 


in  its  application.  To  this  precise  question,  as  I  un-  Koiner 
derstand  the  bill  of  exceptions,  it  would  seem  that  the  Rankin's 
attention  of  the  court  was  not  specifically  directed. 
But  if  it  be  susceptible  of  a  diflferent  construction,  and 
if  we  are  to  understand  the  instruction  as  implying 
that  the  occupancy  and  enjoyment  by  the  tenant  of  a 
portion  of  his  land  other  than  the  parcel  in  contro- 
versy, with  whatever  claim,  could  not  constitute  such 
a  disseizin  of  the  demandant  as  would  enable  him  to 
maintain  his  defence  under  the  statute  of  limitations,  1 
should  still  think  it  strictly  correct.  The  case  is  one 
of  two  patents  conflicting  in  part,  occasioning  what  is 
called  a  '*  lap  "  or  "  interlock."  The  elder  patentee 
under  his  grant  acquires  at  once  constructive  seizin 
in  deed  of  all  the  land  embraced  within  its  boundaries, 
although  he  has  taken  no  actual  possession  of  any  part 
thereof.  ClayyiWhite^  1  Munf.  162;  Green  y.  Liter ^ 
8  Cranch's  R.  229.  The  junior  patentee  under  his  grant 
acquires  similar  constructive  seizin  in  deed  of  all  the 
land  embraced  by  his  boundaries,  except  that  portion 
within  the  interlock,  the  seizin  of  which  had  already 
vested  in  the  senior  patentee.  Clarices  leasee  v.  Court- 
ney^ 5  Peters'  R.  318,  354 ;  Langdon  v.  Potter^  3  Mass. 
B.  215. 

In  this  state  of  the  case,  if  the  junior  patentee 
settle  upon  that  portion  of  the  land  within  the  inter- 
lock, claiming  the  whole  within  his  boundary,  he 
thereby  ousts  the  senior  patentee  of  his  constructive 
seizin,  and  becomes  actually  possessed  to  the  extent  of 
his  grant.  CalJc  v.  Lynri^s  heira^  1  A.  K.  Mai*sh.  R.  346  ; 
West  V.  Price^s  heirs ^  2  J.  J.  Marsh  R.  380 ;  Fox  v.  Hin- 
touj  4  Bibb's  R.  559.  Here  possession  of  part  is  pos- 
session of  the  whole.  But  if  his  settlement  be  outside 
of  the  interlock,  there  the  possession  of  part  is  to  be 
construed  in  reference  to  the  conflict  of  boundaries. 
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1854.       and,  with  whatever  claim  it  be  taken,  it  gives  him  pos- 
Term.      eeftdion  of  that  part  of  the  land,  only,  lying  without 
Koiner     the  interlock.     Of  that  within,  he  does  not  thereby 
Rankin'8    acquire  the  possession.     The  constructive  possession 
which  he  would  have  gained  if  there  had  been  no  con- 
flict does  not  take  effect;  and  there  is  nothing  which 
can  serve  to  overcome  the  constructive  seizin  in  deed 
of  the  elder  patentee,  and  work  an  ouster.     To  effect 
this,  there  must  be  an  actual  invasion  of  the  boundary 
of  the  senior  patentee,  by  some  act  or  acts  palpable  to 
the  senses,  and  which  would  serve  to  admonish  him 
that  his  seizin   was   molested.     He  is  of  course  pre- 
sumed to  know  his  own  boundary,  and  if  that  be  in- 
vaded by  plain,  open,  visible  acts  of  possession  on  the 
part  of  the  other,  and  he  submits  or  fails  to  assert  his 
right,  an  ouster  will  be  accomplished,  and  he  shall  be 
said  to  be  disseized.     But  if  the  acts  be   not  of  the 
character  above  indicated,  if  they  amount  to  a  mere 
adverse  claim,  however  connected  with  possession  of 
another  part  of  the  land,  they  will  not  have  that  effect. 
The  consequence  of  a  different  rule,  as  justly  remarked 
by  Judge  Baldwin  in  Taylor  v.  Burnside^^  1  Gratt- 165, 
196,  would    be  that  a  man  might  be  disseized  of  his 
freehold,  not  only  without  his  knowledge,  but  even 
without  the  possibility  of  his  knowing  it.     See  also 
Buford  V.  Cox,  5  J.  J.  Marsh  K.  589. 

There  is  nothing  in  any  of  the  cases  cited  by  the 
counsel  for  the  plaintiff  in  conflict  with  the  opinion 
above  expressed.  In  the  cases  of  Green  v.  LiUr^  S 
Cranch's  R.  229  ;  Clarke  v.  Courtney ,  5  Peter's  R.  319; 
Bradstreet  v.  Hunthigton,  Ibid.  402  ;  Taylor  v.  Bum- 
sides,  1  Gratt.  165  ;  and  Overton  v.  Davisson,  Ibid.  211, 
the  possession  relied  on  was  within  the  limits  of  the  op- 
posing claim,  and  so  the  question  did  not  and  could  not 
arise.  In  the  case  of  Taylor  v.  Burnsides^  however. 
Judge  Baldwin,  in  the  able  and  luminous  opinion  de- 
livered by  him,  adverts  to  this  question,  and  expresses 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA. 


429 


views  with  which  the  opinion  here  advanced  will  be 
fonnd  to  be  strictly  coincident :  and  it  would  seem  to 
be  fully  supported  by  numerous  cases.     Burns  v.  Swift^ 

2  Serg.  &  Rawle  436 ;  JVapier^s  lessee  v.  Simpson,  1  Over- 
ton's Tenn.  R.  443 ;  Voorhies  v.  Bridgford,  3  A.  K. 
Marsh.  R.  27  ;  Trimble  v.  Smith,  4  Bibb's  R.  257  ;  Smith 
V.  Mitchel,  1  A.  K.  Marsh.  R.  208 ;  Pogue  v.  McKee, 

3  A.  K.  Marsh.  R.  128 ;  Bodley  v.  Logan^s  heirs,  2  J.  J- 
Marsh.  R.  254 ;  Fox  v.  Hinton,  4  Bibb's  R.  559. 

It  is  objected  to  the  third  instruction,  first,  that  it  is 
abstract  in  its  character ;  secondly,  that  it  is  not  law. 
That  an  instruction  presents  merely  an  abstract  pro- 
position is  certainly  a  very  sufficient  reason  why  a 
court  may  refuse  to  give  it ;  but  if  given  and  it  state 
the  law  correctly,  I  am  not  aware  that  it  has  ever 
been  held  a  sufficient  cause  for  reversing  the  judg- 
ment :  And  though  erroneous,  it  would,  as  it  seems, 
not  be  deemed  sufficient  to  reverse.  Hunter  v.  Jones, 
6  Rand.  541.  But  the  instruction  was  not  of  this 
character ;  for  there  was  evidence  in  the  case  which 
might  involve  the  question  as  to  the  nature  of  the  acts 
which  would  amount  to  an  adversary  possession.  And 
whatever  doubts  may  formerly  have  been  entertained 
as  to  the  correctness  of  the  doctrine  which  it  asserts, 
it  must  now  be  regarded  as  settled  in  Virginia  by  the 
cases  of  Taylor  v.  Burnsides,  1  Gratt.  165,  and  Over- 
ion  V.  Davisson,  Ibid.  211.  The  authority  of  these 
cases  upon  the  points  decided  by  the  court  has  been, 
I  believe,  universally  acquiesced  in  by  the  profession, 
and  I  deem  it  unnecessary  to  do  more  than  simply  to 
refer  to  them  :  They  will  be  found  fully  to  cover  the 
instruction  in  all  its  breadth ;  and  indeed  the  language 
in  which  it  is  expressed  would  seem  to  have  been 
adopted  from  the  judgment  of  the  court  in  Overton  v. 
Davisson.  If  it  be  said  that  "  the  acts  of  ownership  " 
effecting  a  change  in  their  condition  which  shall  con- 
stitute an  adversary  possession  of  lands  uncleared  and 
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in  a  state  of  nature,  and  the  character  and  extent  of 
this  change,  are  not  defined  or  explained,  the  answer  is 
that  the  court  has  conformed  to  the  ruling  of  this 
court  in  the  case  before  referred  to,  and  was  not  asked 
to  give  such  definition  or  explanation.  This  will  per- 
haps constitute  the  subject  of  consideration  upon  some 
future  occasion.  In  this  case  I  do  not  deem  it  neces- 
sary or  proper  to  do  more  than  simply  to  allude  to  it. 
I  think  the  motion  for  a  new  trial  was  properly 
overruled.  The  contest  in  the  case  turned  upon  the 
statute  of  limitations  :  and  to  make  out  the  defence  it 
was  necessary  for  the  tenant  to  carry  back  the  posse- 
sion of  those  under  whom  he  claimed  to  July  1779. 
There  was  no  proof  of  possession  of  any  part  of  the 
lands  covered  by  the  inclusive  patent  prior  to  the  year 
1800  ;  nor  was  there  proof  of  any  actual  possession  or 
entry  upon  the  disputed  portion  prior  to  the  year 
1812.  In  the  view  I  have  taken  of  the  case,  there 
was  no  disseizin  of  the  demandants'  ancestor  prior  to 
the  year  last  named.  But  if  even  the  possession  of 
part  of  the  land  without  the  interlock  could  be  re- 
garded as  importing  adversary  possession  of  the  por- 
tion within,  and  thus  working  a  disseizin,  still  the 
evidence  fails  to  carry  it  back  far  enough  to  complete 
the  bar.  From  the  possession  in  1800  no  inference 
can  legitimately  be  drawn  that  the  same  party  had 
had  possession  for  the  previous  year.  Nor  do  the  cir- 
cumstances referred  to,  the  making  the  inclusive  sur- 
vey, obtaining  the  patent  thereon,  probable  notice  of 
those  proceedings  to  the  demandants'  ancestor,  &c,, 
&c.,  constitute  any  proof  of  such  possession  as  is  ne- 
cessary to  work  a  disseizin.  They  tend  to  make  out 
rather  a  case  of  adverse  claim  than  one  of  adversary 
possession ;  and  they  fall  within  the  influence  of  the 
rules  in  Taylor  v.  Burnsides  and  Overton  v.  Davisson^ 
Nor  do  they  raise,  in  connection  with  the  possession  in 
1800,  any  necessary  presumption  of  previous  posses- 
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sion,  because  tbey  are  all  entirely  consistent  with  the       i854. 
hypothesis  that  the  possession  had  its  commencement      Term. 


in  the  year  first  spoken  of  by  the  witness.  Koiner 

As  to  the  supposed  misunderstanding  of  the  instruc-  RaDkin'u 
tions  by  some  of  the  jury :  I  will  remark  that  while 
aflBdavits  of  jurors  will  generally  be  received  in  sup- 
port of  their  verdict,  they  will  not  readily  be  received 
to  invalidate  it.  The  cases  in  the  books  upon  this 
subject  are  numerous ;  and  it  is  true  in  the  multitude 
of  decisions  there  will  appear  to  be  some  contrariety; 
and  quite  a  number  of  cases  are  to  be  found  in  which 
such  aflBdavits  have  been  received  for  the  purpose  of 
impeaching  verdicts,  and  new  trials  have  been  some- 
times granted.  But  the  leaning  of  the  courts  of  most 
approved  authority  is  against  the  practice  of  ground- 
ing such  motions  upon  them  ;  and  a  disposition  has 
been  manifested  greatly  to  restrict  the  class  of  cases 
in  which,  upon  such  affidavits,  new  trials  will  be  al- 
lowed. In  the  case  of  Harnsherger  v.  Kinney ^  6  Gratt. 
287,  Judge  Allen,  delivering  the  opinion  of  the  court, 
states  strongly  the  reasons,  founded  on  principles  of 
public  policy,  for  discouraging  a  resort  to  evidence  of 
this  character.  It  was  a  case  in  which  a  new  trial  was 
asked  for  on  the  ground  that  the  instruction  of  the 
court  had  been  misunderstood  by  some  of  the  jury. 
The  Circuit  court  had  set  aside  the  verdict  and  granted 
the  new  trial ;  and  this  court  reversed  the  judgment 
of  the  Circuit  court,  and  proceeded  to  render  judg- 
ment on  the  verdict.  I  should  therefore  feel  very 
reluctant  to  entertain  a  motion  for  a  new  trial,  upon 
the  ground  that  some  of  the  jurors,  as  disclosed  by 
their  own  affidavits,  had  misunderstood  the  instruc- 
tions of  the  court  in  a  case  in  which  the  court  before 
which  the  trial  was  had  had  refused  to  set  aside  the 
verdict  as  contrary  to  evidence,  and  in  which,  so  far  as 
this  court  could  see,  full  justice  had  been  done. 

But  in  truth,  were  it  not  for  the  statement  in  the 
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bill  of  exceptions,  that  the  judge  himself,  if  he  had 
been  a  juror,  would  have  carried  the  possession  back 
to  the  date  of  the  inclusive  survey,  and  have  found  for 
the  tenant,  I  should  have  thought  there  was  no  ground 
whatever  for  imputing  any  such  mistake  or  misunder- 
standing of  the  instruction  as  is  supposed.  From  the 
terms  in  which  it  is  expressed,  the  Circuit  court  was 
of  opinion  the  tenant  must  show  actual  possession  of 
part  at  least  of  the  land  within  the  interlock,  as  con- 
tradistinguished from  such  possession  as  he  would  have 
acquired  if  there  had  been  no  conflict  of  boundaries, 
by  taking  such  possession  of  part  of  the  land  without, 
and  that  it  must  have  been  held  adversely  for  thirty 
years  prior  to  the  institution  of  the  suit.  The  proof 
is  clear  that  he  had  no  actual  possession  by,  occupancy 
or  enjoyment  of  any  part  within  the  interlock  prior  to 
the  year  1812;  and  there  could  be  no  doubt,  there- 
fore, if  such  a  possession  was  required  to  be  proved, 
that  he  had  failed  to  make  out  a  bar  under  the  statute. 
Such  an  interpretation  might  very  well,  I  think,  be 
given  to  the  instructions,  and  they  are  complained  of 
here  because  such  was  their  meaning  ;  and  I  feel  some 
little  difficulty  in  reconciling  it  with  the  statement 
above  referred  to.  But  however  this  be,  the  instruc- 
tions, as  understood  by  the  three  jurors  referred  to,  in 
my  view  propounded  the  law  in  substance  correctly ; 
and  I  think  there  is  not  the  slightest  ground  for  dis- 
turbing the  verdict  because  of  any  supposed  mistake 
or  misapprehension  as  to  what  was  really  the  law  of 
the  subject. 

There  remains  to  be  considered  but  one  other  ques- 
tion, and  that  is  as  to  the  effect  of  the  imperfect  de- 
scription of  the  land  in  the  count,  and  the  variance 
between  it  and  the  verdict  as  to  quantity  and  bounda- 
ries. And  on  my  first  examination,  I  felt  some  diffi- 
culty on  this  point.  Further  reflection,  however,  has 
served  to  remove  it.     The  form  of  the  count  in  a  writ 
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of  right  under  the  act  of  1819,  as  prescribed  in  the 
act,  requires  the  boundaries  of  the  land  to  be  stated. 
The  count  filed  attempts  to  set  them  out,  but  those 
given  do  not  make  a  diagram  that  will  close,  an  open 
line  or  lines  being  left  between  the  end  of  the  course 
S.  80  W.  52  poles,  and  the  beginning  corner.     But  no 
objection   was  made  for  this  defect,  by  demurrer  or 
otherwise ;   the   usual  plea  was   filed    and    the    issue 
joined  on  the  mere  right;  and  the  jury  have  found  a 
verdict  precisely  describing  the  tenement  demanded 
by  its  exact  quantity  and  specific  boundaries.     By  this 
means  the  defect  is  cured.   Turherville  v.  Long^  3  Hen. 
and  Munf.  309 ;  Lovell  v.  Arnold^  2  Munf  167  ;  Bol- 
ling  V.  Mayor  of  Petersburg^  3  Band.  563.     It  is  true 
the  verdict  describes  the  land  as  bounded  by  seven  lines, 
while  in  the  count  the  number  of  lines  is  eight,  and 
no  one  of  the  lines  named  in  the  former  coincides 
with    any  one   of   those   given    the  latter ;    and    the 
quantity  of  land  found  by  the  jury  is  twenty-three 
acres,  one  rood  and  twenty-six  poles,  while  that  de- 
manded   in    the    count    is   twenty    acres.     But  these 
things  are  only  matters  of  description  ;  and  the  jury 
having  found  the  tenement  described  by  them  in  their 
verdict  to  be  the  same  tenement  mentioned  in  the 
count,  we  have  to  suppose  that  the  description  given 
in  the  count  is  a  mistaken  one  ;  and  that  the  deman- 
dants have  recovered  the  precise  tenement  demanded 
in   the  count,   though   by  a  different  and    corrected 
description. 

Upon  the  whole  case,  I  am  of  opinion  to  affirm  the 
judgment. 
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The   other  judges    concurred    in    the   opinion   of 
IjeCy  J. 

Judgment  affirmed. 
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Augnist  14  tb. 

1.  If  parties  in  making  a  contract  use  words  of  definite  legal 

signification,  they  must  be  understood  as  using  such  vords 
in  their  definite  legal  sense. 

2.  By  an  agreement  in  contemplation  of  marriage,  the  intended 

husband  bound  his  estate  to  pay  to  the  intended  wife  cer- 
tain sums  of  money,  if  she  survived  him  ;  which  were  to 
be  in  bar  of  and  in  full  compensation  for  her  dower. 
Held  :  This  agreement  barred  her  of  her  dower  in  her 
husband's  real  estate ;  but  does  not  deprive  her  of  her  dis- 
tributable share  of  his  personal  estate. 

8.  The  husband  by  his  will  gave  to  his  wife  certain  personal 
estate  absolutely,  and  a  tract  of  land  for  life  ;  but  she  after 
his  death  renounced  the  will  in  the  mode  prescribed  by 
the  statute.  Held  :  She  is  not  entitled  to  take  under  the 
will  what  is  thereby  given  to  her :  But  the  property  be- 
queathed to  her  is  to  be  applied  to  compensate  the  legatees 
who  are  disappointed  by  her  taking  her  distributable  share 
of  the  personal  estate. 

4.  The  widow  having  received  from  the  executors  two  bonds  of 
her  son  by  a  former  marriage,  which  he  had  executed  to 
her  husband,  in  part  satisfaction  of  the  amount  due  to  her 
under  the  marriage  agreement,  and  having  given  to  them 
a  receipt  for  the  amount,  it  is  a  valid  payment  to  her  to 
that  extent. 

The  case  is  sufficiently  stated  in  the  opinion  of 
Judge  Samuels, 

Baldivin  and  Stuart^  for  the  appellants. 
MicKie  and  H,  W.  Sheffey^  for  the  appellee. 

Samuels,  J,  On  the  12th  of  November  1841  Sam- 
uel Findley  and  Elizabeth  S.  Harnest  entered  into  an 
agreement  of  that  date,  in  writing  and  under  seal,  re- 
citing in  effect  that  a  marriage  was  shortly  intended  to 
be  had  and  solemnized,  by  the  permission  of  God,  be- 
tween the  parties ;   declaring,  amongst  other  things. 
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that  it  was  distinctly  understood  and  agreed,  that  in 
the  event  of  said  Samuel  Firidley  departing  this  life 
first,  or  before  the  said  Elizabeth,  that  said  Findley 
bound  his  heirs,  executors,  &c.,  to  pay  to  the  said  Eli- 
zabeth the  sum  of  ten  hundred  dollars :  say  about  one- 
half  in  cash,  and  the  other  half  in  property  at  a  fair 
valuation  price.  But  if  said  Findley  should  live  five 
years  or  more  after  the  date  of  their  marriage,  or  the 
said  Elizabeth  have  one  or  more  children  to  said  Find- 
ley, and  living  at  the  death  of  said  Findley ;  in  either 
or  both  of  these  last  events  happening,  then  Findley 
bound  his  heirs,  executors,  &c.,  to  pay  said  Elizabeth 
the  further  sum  of  ten  hundred  dollars,  payable  as  be- 
fore stated,  within  six  months  after  Findley's  decease, 
in  money,  say  about  one-half,  and  the  other  half  in 
household  and  other  property,  as  it  might  suit  equally 
for  his  estate  to  pay  out,  and  her  to  receive,  which 
sum  or  sums  were  to  be  considered  as  in  bar  of  and  in 
full  compensation  for  said  Elizabeth's  dower  ;  and  that 
said  parties  agreed  that  Findley  would  only  have  the 
right  to  exercise  authority  over  the  rents  and  profits 
of  said  Elizabeth's  real  estate,  and  the  same  to  use  so 
long  as  they  both  lived.  This  agreement  was  duly  re- 
corded ;  and  immediately  thereafter  the  marriage  was 
consummated.  Findley  having  lived  more  than  five 
years  after  the  marriage,  departed  this  life  May  5th, 
1847,  leaving  his  wife  to  survive. 

Findley  died  leaving  a  will,  which  had  been  written 
a  short  time  before  the  marriage,  but  which  contains 
no  reference  to  that  event.  Three  several  codicils  are 
annexed  to  the  will,  all  written  after  the  marriage. 
One  of  these  codicils  gave  to  the  appellee  the  personal 
property  she  had  brought  to  her  husband  at  the  mar- 
riage ;  and  in  case  the  testator  and  his  wife  should  die 
before  Margaret,  the  daughter  of  the  wife,  then  this 
daughter  was  to  have  and  enjoy  the  property.  Another 
of  the  codicils  gave  to  the  appellee  a  portion  of  a  tract 
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1864.       of  land  which  testator  had  purchased  of  J.  Bushong, 
Term-      as  hcF  dowcr  right  for  and  during  the  term   of  her 
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Pindiey'i  natural  life.  The  will  and  the  codicils  annexed  were 
admitted  to  probat.  On  the  23d  of  August  1849 
Elizabeth  S.  Findley,  in  conformity  with  the  terras  of 
the  statute,  by  deed  under  her  hand  and  seal,  declared 
that  she  would  not  take  or  accept  the  provision  made 
for  her  by  the  will  of  Samuel  Findley,  or  any  part 
thereof,  and  that  she  did  thereby  renounce  all  benefit 
she  might  claim  under  said  will ;  and  that  she  elected 
to  take  such  portion  of  the  estate  of  Samuel  Findley, 
in  virtue  of  her  right  as  widow  and  relict,  as  the  law 
of  the  land  allowed. 

The  appellee,  Elizabeth  S.  Findley,  thereafter,  by 
bill  and  amended  bill,  convened  the  executors  and 
devisees  of  Samuel  Findley  before  the  Circuit  court  of 
Augusta  county.  The  bill  alleged  the  facts  above 
stated,  and  some  others  not  material  to  be  considered; 
and  the  prayer  of  the  appellee  is,  that  she  may  have  a 
decree  for  her  distributive  share  in  the  personal  estate 
of  her  late  husband ;  that  she  may  have  a  day  in  court 
to  elect  between  the  provisions  of  the  jointure  set- 
tlement and  her  dower  in  the  real  estate  of  Samuel 
Findley;  and  for  general  relief. 

The  answer  of  the  defendants  admitted  the  marriage 
and  other  allegations  of  the  bill,  so  far  as  they  were 
founded  on  written  evidence.  They  question  the  right 
of  complainant  to  distribution  of  her  husband's  per- 
sonal estate,  alleging  that,  upon  the  true  construction 
of  the  marriage  contract  standing  alone,  her  claim  to 
distribution  is  barred  ;  or  if  this  be  not  so,  yet,  con- 
struing that  contract  by  the  light  of  surrounding  cir- 
cumstances, as  shown  by  extrinsic  proof,  they  insist 
her  claim  is  barred. 

The  case  thus  presented  brings  before  the  court  the 
questions.  What  rights  complainant  acquired  under  the 
marriage  contract  ?  What  rights  she  gave  up  by  that 
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contract  ?  What  rights  she  took  under  the  will  of  her 
husband  ?  To  what  extent  her  rights  under  the  will 
are  affected  by  her  renunciation  of  its  provisions  ? 

It  was  properly  conceded  in  the  argument  here  that 
parties,  when  about  to  contract  the  relation  of  hus- 
band and  wife,  may,  by  agreement,  vary  or  wholly 
waive  the  rights  of  property  which  would  otherwise 
resu  It  from  the  marriage.  See  Faulkner  v.  Faulkner* a 
ex^orsy  3  Leigh  255  ;  Charles  v.  Charles^  8  Gratt.  486 ; 
1  Lorn.  Dig.  423-4. 

By  the  terms  of  the  marriage  contract  in  this  case, 
the  appellee  was  to  have  one  thousand  dollars  in  the 
event  of  surviving  her  husband ;  and  the  like  sum, 
payable  six  months  after  Findley's  death,  if  he  should 
live  five  years  or  more,  and  then  die  leaving  the  ap- 
pellee surviving.  The  husband  lived  more  than  five 
years,  and  at  his  death  left  the  appellee  surviving,  who 
thus  became  entitled  to  the  two  sums  of  one  thousand 
dollars  each,  payable  at  the  times  and  in  the  mode 
provided  in  the  agreement. 

The  question,  what  rights  the  appellee  gave  up  by 
the  contract,  was  argued  with  great  earnestness  by  the 
counsel.  On  the  part  of  the  appellants  it  was  insisted, 
that  she  had  given  up  not  only  her  right  of  dower,  but 
her  claim  to  a  distributive  share  of  the  personal  estate. 
On  the  part  of  the  appellee  it  was  insisted,  that  the 
right  of  dower  only  was  intercepted,  and  that  the 
claim  to  a  distributive  share  remained  untouched. 

It  may  be  laid  down  as  a  rule  of  construction  estab- 
lished beyond  question,  that  a  written  contract  must 
be  construed  by  the  terms  used  therein,  if  plain  and 
intelligible ;  that  extrinsic  proof  is  not  admissible  for 
the  purpose  of  adding  to,  or  detracting  from,  or  ex- 
plaining, or  in  anywise  varying  the  plain  meaning  of 
the  instrument  itself;  that  extrinsic  proof  may  be 
heard  only  for  the  purpose  of  explaining  a  latent  am- 
biguity or  of  applying  ambiguous  words  to  their  pro- 
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t8M.        per  subject  matter.     It  may  be  further  laid  down  as 
Term.      equally  well  settled,  that  if  parties,  in  making  a  con- 
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nudity's  tract,  use  words  of  definite  legal  signification,  they 
must  be  understood  as  using  such  words  in  their  defi- 
nite legal  sense.  For  these  positions  a  large  number 
of  authorities  were  cited  by  the  appellee's  counsel ; 
amongst  them  the  cases  of  Tabh  v.  Archer^  3  Hen.  & 
Munf.  399;  Gatewood  v.  Burrus,  3  Call  194;  Mc- 
Mahon  V.  Spangler^A:  Rand.  51 ;  Boyer  v.  Martin  dal.^ 
6  Rand.  525  ;  BalVs  devisees  v.  BalVs  ex'cn'Sj  3  Mnnf. 
279.  Wigram,  in  his  treatise  on  the  construction  of 
wills,  lays  down  certain  rules,  some  of  which  are  equally 
applicable  to  written  contracts.  The  second  of  these 
rules  is  in  these  words  :  "  When  there  is  nothing  in 
the  context  of  a  will  from  which  it  is  apparent  that  a 
testator  has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  strict  and  primarr 
sense,  and  when  his  words,  so  interpreted,  are  sensible 
with  reference  to  extrinsic  circumstances,  it  is  an  in- 
flexible rule  of  construction,  that  the  words  of  the 
will  shall  be  interpreted  in  their  strict  and  primary 
sense,  and  in  no  other,  although  they  may  be  capa- 
ble of  some  popular  or  secondary  interpretation,  and 
although  the  most  conclusive  evidence  of  intention 
to  use  them  in  such  popular  or  secondary  sense  be 
tendered." 

Applying  these  rules  to  the  language  of  the  contract, 
"  which  sura  or  su7ns  is  to  he  considered  as  in  lieu  of 
and  in  full  compensation  for  the  said  Elizdeth'^ 
dower  j'^  we  must  hold  that  the  appellee's  right  of  dower 
only,  properly  so  called,  is  barred.  That  word  means  an 
entirely  different  thing  from  distributive  share.  Dower 
is  a  widow's  life  estate  in  land  ;  a  widow's  distributive 
share  is  a  third  part  of  the  slaves  for  life,  and  of  the 
other  personal  estate  absolutely.  The  statutes  regu- 
lating these  different  subjects  call  them  by  different 
names,   and    prescribe    different    rules    and    incidents 
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about  them.     If  we  suppose,  for  a  moment,  that  the       18&4. 
parties  intended  to  bar  the  right  of  dower  only,  what      Term. 
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mode  of  expression  more  appropriate  for  the  purpose    Findieyn 
than  that  used  by  them  ? 

Again  :  If  we  suppose  that  they  intended  to  leave 
her  right  in  the  personal  estate  untouched,  the  readiest 
mode  of  attaining  their  purpose  was  to  say  nothing 
about  it  in  the  contract.  I  am  of  opinion  the  appel- 
lee's claim  to  distribution  is  not  intercepted  by  the 
antenuptial  contract  between  herself  and  her  late  hus- 
band. See  Stegall  v.  SiegalVs  ddmW^  2  Brock.  R.  256 ; 
Ellmaker  v.  Ellmaker^  4  Watts'  R.  89. 

The  question  next  in  order  is.  What  effect  the  will 
of  Samuel  Findley  had  upon  the  rights  of  the  appellee 
(his  widow)  to  distribution  of  the  personal  estate  ?  This 
question  has  occurred  in  many  cases  under  the  law  as 
it  stood  at  the  death  of  the  testator ;  and  in  every  case 
it  has  been  decided  that  unless  the  widow  renounced 
the  provision  made  for  her  by  the  will,  she  could  claim 
nothing  more  than  was  given  by  it.  The  appellee 
having  renounced  the  will,  is  entitled  to  a  distributive 
share  of  the  personal  estate  of  her  husband  ;  her  dower 
in  the  real  estate  is  barred  by  the  contract  entered  into 
before  the  marriage. 

The  appellee  cannot  assert  her  paramount  claim  to 
distribution  against  the  will,  and  also  claim  the  provi- 
sion, or  any  part  of  it,  made  for  her  by  the  will. 
Having  made  her  flection  to  take  the  first,  she  must 
give  up  the  last  to  indemnify  the  parties  who  are  dis- 
appointed by  her  election.  Mitchells  v.  Johnsons^  6 
Leigh  461 ;  McReynolds  v.  Counts  (&  als.j  9  Gratt.  242. 
The  appellee  should  account  for  the  value  of  her  inte- 
rest under  the  will  in  the  personal  estate  brought  by 
her  to  her  husband.  She  should  also  give  up  her  life 
estate  in  that  portion  of  the  land  bought  of  Bushong 
and  devised  to  her  by  her  husband,  and  account  for 
the  rents  and  profits  thereof,  if  any,  received  by  her,  or 
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lost  by  her  want  of  diligence,  if  any  were  so  lost 
This  property  and  its  profits  should  go  to  indemnify 
the  legatees  who  are  disappointed  by  the  widow's 
renunciation. 

An  error  appears  on  the  face  of  the  account  taken 
in  the  court  below  for  ascertaining  the  balance  to  be 
distributed.  That  balance  will  be  what  remains  after 
paying  debts  and  charges.  The  amount  yet  due  the 
appellee  on  the  marriage  contract  is  a  debt  of  Find- 
ley's  estate,  and  should  be  paid  before  the  balance  can 
be  properly  ascertained. 

Without  deciding  whether  the  appellee  was  bound 
as  security  for  her  son,  William  M.  Harnest,  in  the  bond 
amounting  to  two  hundred  and  fifty-three  dollars  and 
fifty-eight  cents,  yet,  as  she  voluntarily  paid  that  bond, 
as  well  as  another  bond  given  by  William  M.  Harnest 
to  Samuel  Findley,  amounting  to  fifty-eight  dollars 
and  eighty-seven  cents,  these  sums  should  be  charged 
against  her  in  the  account  of  money  due  her  under  the 
marriage  contract.* 

The  other  judges  concurred  in  the  opinion  of 
Samuels^  J. 


Decree  reversed. 


*  Note  by  the  Reporter. — These  bonds  had  been  executed  by  her 
son,  William  M.  Harnest,  to  her  husband,  and  she  executed  the 
first  as  his  security.  After  the  death  of  her  husband  she  received 
these  bonds  from  the  executors  in  part  payment  of  the  amount 
due  under  the  marriage  agreement ;  and  gave  a  receipt  for  the 
amount. 
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M.  Blair  v,  Thompson  cfe  als.  \^' 

July 


Angnst  15th. 

1.  Ill  a  bill  by  a  widow  for  dower  in  laud  sold  in  the  life  time  of 

her  husband,  and  coming  to  the  present  owner  through 
several  intermediate  convej^ances,  the  present  owner  is 
the  only  necessary  party  defendant. 

2.  W  bought  land,  and  gave  bond  with  S  as  security  for  the  pur- 

chase money;  and  about  eighteen  months  after  he  exe- 
cuted a  deed  of  trust  upon  the  land  and  on  personal  pro- 
perty as  a  further  security.  Afterwards  he  took  the  oath 
of  an  insolvent  debtor,  and  his  equity  of  redemption  was 
sold  to  T  and  M,  to  whom  the  sheriflf  conveyed  it.  T,  M 
and  S  then  convej'ed  the  land  with  general  warranty  to  J, 
and  he,  T,  M  and  the  trustee  united  in  a  conveyance  of  the 
land  to  secure  the  purchase  money.  In  a  bill  by  the  widow 
of  W,  to  recover  her  dower,  she  sets  out  these  conveyances, 
and  makes  all  the  parties  to  them  defendants.  J  in  his 
answer  asks  that  if  she  is  entitled  to  dower,  the  present 
value  thereof  may  be  ascertained,  and  that  there  may  be  a 
decree  in  plaiiitifl^s  favor  for  that  amount  against  his  ven- 
dors.    M  and  S  insist  they  are  only  sureties  of  T.     Held  : 

1.  W  having  given  bond  and  security  for  the  purchase 

money,  the  vendor's  lien  was  not  retained ;  and 
his  widow  is  entitled  to  dower  in  the  land. 

2.  There  cannot  be  a  decree  for  a  specific  sum  in  lieu  of 

dower  without  the  assent  of  all  the  parties  inte- 
rested. 

3.  That  the  equities  between  the  defendants  do  not  arise 

out  of  the  pleadings  and  proofs  between  the  plain- 
tiffs and  defendants,  and  therefore  there  can  be  no 
decree  between  them. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Augusta  county,  brought  by  Jane  Thompson,  widow 
of  William  Thompson,  against  his  representatives,  the 
administrator  of  Thomas  R.  Blair,  Matthew  Blair, 
William  C.  Snapp  and  Jacob  Michael,  to  recover  her 
dower  in  a  tract  of  land  then  owned  and  in  the  pos- 
session of  Michael.  The  facts  are  sufficiently  stated 
in  the  opinion  of  Judge  Allen. 

Vol.  XI.— 56 
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ih54.  Baldwin^  for  the  appellant,  Matthew  Blair. 

Term.  Hugh  W,  Sheffey  and  Michie^  for  the  appellee,  Jane 


M.  Blair     Thompson. 
Thonipeon       Stuurt,  for  the  appellee,  Michael. 


Allen,  P.  This  was  a  bill  filed  by  the  appellee, 
Jane  Thompson,  widow  of  William  Thompson,  to 
have  her  dower  assigned  to  her  in  a  tract  of  land  pur- 
chased by  and  conveyed  to  her  husband  during  the 
coverture.  It  appears  that  William  Thompson  pur- 
chased the  land  from  Thomas  R.  Blair  as  executor  of 
Matthew  Blair,  and  received  an  absolute  conveyance 
therefor  on  the  25th  of  December  1830.  The  con- 
sideration expressed  in  the  deed  was  two  thousand  and 
seventy-five  dollars,  the  receipt  of  which  was  acknow- 
ledged on  the  face  of  the  deed.  On  the  4th  of  June 
1832  William  Thompson  executed  a  deed  of  trust  on 
the  land,  and  on  a  quantity  of  personal  property,  to 
secure  the  payment  of  the  deferred  installments  of 
the  purchase  money,  for  the  payment  of  which  he 
had  executed  his  several  single  bills,  with  William  C. 
Snapp  as  security,  payable  in  six  equal  annual  pay- 
ments, the  first  falling  due  on  the  25th  of  December 
1832.  Thompson  thereafter  took  the  oath  of  insol- 
vency, and  in  November  1832  conveyed  his  equity  of 
redemption  to  the  sheriff,  who  made  a  return  that  he 
had  sold  the  same  to  Thomas  R.  and  Matthew  Blair,  to 
whom  he  conveyed  it  by  deed  dated  the  27th  of  Jnne 
1834.  On  the  same  day  Thomas  R.  Blair,  Matthew 
Blair  and  William  C.  Snapp  united  in  a  deed  convey- 
ing the  land  to  Jacob  Michael,  with  covenants  of  gene- 
ral warranty,  for  the  consideration,  as  expressed  in  the 
deed,  of  two  thousand  four  hundred  dollars ;  and 
Michael  on  the  same  day  executed  a  deed  of  tmst 
to  secure  the  deferred  installments.  This  deed  was 
signed  by  both  the  Blairs,  by  Michael  and  the  trustee, 
and,  with  the  other  deeds  of  the  same  date,  duly  re- 
corded. 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA.  443^ 

The    bill    makes    the    representatives    of   William       i854. 
Thompson,  the  administrator   of   Thomas    R.    Blair,      Term. 


Matthew  Blair,  William  C.  Snapp  and  Jacob  Michael,     m.  Biair 
the  purchaser  in  possession  of  the  land,  defendants,    Tborapson 
and  prays  that  her  dower  be  decreed  to  her,  to  be  laid 
oflF  my  metes  and  bounds ;  and  that  an  account  of  the 
rents  and  profits  be  ordered ;  and  for  general  relief. 

Jacob  Michael,  in  his  answer,  admits  the  execution 
of  the  deed  of  trust  to  secure  the  deferred  payments 
on  the  land ;  avers  that  the  deed  was  executed  in  pur. 
snance  of  the  original  understanding  between  the 
parties  and  William  C.  Snapp,  that  the  land  should  be 
bound  for  the  deferred  payments ;  and  insists  that  the 
vendor's  lien  for  the  unpaid  purchase  money  was  not 
released  or  discharged  as  it  respected  the  purchaser 
himself  or  his  widow  claiming  dower  in  the  land  so 
purchased  after  the  coverture.  But  should  her  claim 
to  dower  be  sustained,  he  prayed  in  his  answer  that 
the  value  of  her  dower  interest  should  be  ascertained 
in  money,  and  a  decree  be  rendered  in  her  favor 
directly  against  William  C.  Snapp,  Matthew  Blair  and 
the  representative  of  Thomas  R.  Blair. 

It  is  said  by  Chancellor  Kent,  4  Kent's  Com.  153, 
"  That  the  taking  the  note,  bond  or  covenant  of  the 
vendee  is  not  of  itself  an  act  of  waiver  of  the  ven- 
dor's lien  ;  for  such  instruments  are  only  the  ordinary 
evidence  of  debt.  But  taking  a  note,  bill  or  bond, 
with  distinct  security,  or  taking  distinct  security  ex- 
clusively by  itself,  either  in  the  shape  of  real  or  per- 
sonal property,  from  the  vendee,  or  taking  the  respon- 
sibility of  a  third  person,  is  evidence  that  the  seller 
did  not  repose  on  the  lien,  but  upon  independent  se- 
curity ;  and  it  discharges  the  lien."  Gilman  v.  Brown^ 
1  Mason's  R.  212 ;  Cole  v.  Scott,  2  Wash.  141 ;  Brown 
V.  Gilman,  4  Whart.  R.  290.  So,  too,  the  presumption 
that  the  vendor  intended  to  rely  on  the  implied  equita- 
ble lien  is  repelled  by  the  vendor's  taking  a  mortgage 


Digitized  by 


Google 


444  COURT   OF    APPEALS    OF    VIRGINIA. 

1854.       on  the  property  subsequent  to  the  deed  of  conveyance 
Term.      to  the  vendeo.     Little  cfe  al.  v.  Brown^  2  Leigh  353. 


M.Blair  I^^  s^^ch  cEse  the  vendee  becomes  the  oi^Tier  without 
Thompson  qualification  at  the  time  of  the  conveyance;  he  be- 
comes beneficially  seized  for  his  own  use ;  and  the 
wife's  title  to  dower  attaches,  and  cannot  be  divested 
by  the  subsequent  incumbrance,  unless  she  concurs 
therein. 

In  this  case  there  was  the  personal  security  of  & 
third  person  for  the  deferred  payments,  on  which  the 
vendor  rested  from  the  25th  of  December  1S30,  until 
the  4th  of  June  1832,  which  of  itself  shows  no  lien 
was  reserved  ;  and  the  deed  of  trust  upon  that  and 
other  property  would  have  superseded  it.  The  pur- 
chaser, Michael,  has  not  introduced  any  evidence  to 
sustain  the  afiirmative  allegation  of  his  answer,  th»t 
the  deed  of  trust  was  executed  in  pursuance  of  the 
original  understanding  of  the  parties  and  William  C 
Snapp,  that  the  land  should  be  bound  for  the  deferred 
payments.  The  court  properly  determined  by  the  in- 
terlocutory decree  of  November  the  1st,  1848,  that 
the  appellee  was  entitled  to  her  dower,  and  that  com- 
missioners should  be  appointed  to  allot  and  assign  the 
same  to  her. 

The  decree  furthermore  directed  the  commissioners 
to  report  what  sum  would  be  a  fair  annual  rent  or 
annuity  for  the  dower  estate,  and  what  gross  sum  in 
fee,  payable  in  presently  would  be  a  fair  equivalent  for 
the  plain tifi''s  dower  interest.  This  provision  of  the 
interlocutory  decree  seems  to  have  grown  out  of  t 
prayer  in  the  answer  of  the  defendant,  Michael,  thtt 
in  the  event  of  the  claim  to  dower  being  sustained, 
the  value  thereof  should  be  ascertained  in  money,  and 
a  decree  be  rendered  directly  against  his  vendors  in 
favor  of  the  appellee.  In  pursuance  of  this  order  the 
commissioners  laid  off  the  dower  by  metes  and  bounds, 
and  ascertained  the  yearly  rent;    and  a  report    was 
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made  ascertaining  the  present  fee  simple  cash  vahie  of 
the  dower  estate  :  And  a  final  decree  was  rendered  in 
favor  of  the  appellee  for  the  arrears  of  rent,  and  the 
cash  value  of  the  dower  estate,  against  said  Michael. 
And  the  court  furthermore  proceeded  to  give  Michael 
a  decree  over  against  his  vendors,  for  the  amount  so 
decreed  against  him ;  and  being  satisfied  that  Snapp 
and  Matthew  Blair  were  only  sureties  of  Thomas  R. 
Blair  in  the  deed  and  warranty  to  Michael,  liberty  was 
reserved  to  them,  in  the  event  of  their  being  compelled 
to  pay  the  sum  decreed  in  favor  of  Michael,  to  apply 
for  a  decree  against  the  estate  of  Thomas  R.  Blair ;  or 
the  said  M.  Blair  was,  if  he  so  elected,  to  be  permitted 
to  make  a  certain  offset  referred  to  in  the  decree. 

From  this  decree  the  appellant,  Matthew  Blair,  has 
appealed.     The  suit  was  a  simple  claim  for  dower  to 
be  laid  off  and  assigned   to   the  plaintiff  in   the  court 
below,  in  lands  of  which  she  alleged  her  husband  was 
beneficially  seized   during  the  coverture,  and   for  an 
account  of  rents  and  profits.     The  purchaser  in  pos- 
session, Michael,  holding  the  legal  title   by  deed  duly 
recorded,  was  the  only  necessary  defendant,  the  only 
person  against  whom   the   plaintiff  was   entitled  to  a 
decree.     She  had  no  privity  with  or  claim  against  the 
intermediate  parties  through  whom  the  legal  title  may 
have  passed  from  her  husband  to  the  purchaser  in  pos- 
session.    In   giving  the  history  of  her  claim,  the  bill 
set  out  the  various  alienations  and  made  the  vendors 
of  Michael   defendants,  but  asked  no  decree   against 
them.     It  was  for  Michael's   benefit  that  they   were 
made  defendants,  as  it  gave  them  notice  of  a  claim  for 
^which  they  might  be  eventually  liable  on  the  warranty 
in  their  deed,  and  so  enabled  them  to  unite  with  him 
in   resisting   the  plaintiff^'s  claim ;  but  there  was  no- 
thing in  the  allegations  of  the  bill   which   raised  any 
question  as  between  the  codefendants  themselves.  The 
right  of  the  appellee,  Jane  Thompson,  to  have  her 
dower  assigned,  and  the  extent  of  it,  was  in  nowise 
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1854.  dependent  on  the  transactions  between   the   codefen- 

Jnlv 

Terra.  dants.     Yct  the  litigation  and  delaj^  which  the  female 


-M.  Blair  appellee  has  been  compelled  to  encounter  and  submit 
Thompron  to  has  gpowu  out  of  and  been  caused  by  matters  to 
which  she  was  a  stranger,  and  entirely  beside  the 
issues  raised  by  the  bill  and  pleadings.  The  appellant, 
Matthew  Blair,  does  not  seriously  controvert  her  right 
to  have  her  dower  assigned ;  but  files  an  elaborate 
answer  to  show  that  he  should  not  be  held  liable  on 
the  warranty  in  his  deed  to  Michael ;  a  matter  foreign 
to  the  issue  presented  by  the  bill,  and  with  which  the 
female  appellee  had  no  concern.  The  final  decree  not 
only  determines  this  question  as  between  Michael  and 
his  vendors,  though  no  issue  had  been  raised  between 
them,  but  proceeds  a  step  further,  and  decides  that,  as 
between  these  vendors,  one  was  principal  in  the  joint 
warranty  and  the  other  two  were  sureties. 

But  little  is  to  be  found  in  tlie  English  books  in  re- 
lation to  proceedings  in  equity  upon  the  subject  of  de- 
crees between  codefendants.  The  leading  case  on  the 
subject  is  the  case  of  Chamly  v.  Lord  Dunsany^  2  Sch.4 
Lef  689,  decided  in  the  house  of  lords.  The  case,  ac- 
cording to  Lord  Chancellor  Erskine,  was  more  entan- 
gled than  any  other  he  ever  had  to  consider  ;  but  the 
general  doctrine  in  regard  to  such  decrees  was  laid 
down  by  Lord  Eldon  and  Lord  Redesdale.  "  Wherever 
(said  Lord  Eldon)  a  case  is  made  out  between  defen- 
dants by  evidence  arising  from  pleadings  and  proofe 
between  plaintiffs  and  defendants,  a  court  of  equity  is 
entitled  to  make  a  decree  between  the  defendants,  and 
is  bound  to  do  so.  The  defendant  chargeable  has  a 
right  to  insist  that  he  shall  not  be  liable  to  be  made  a 
defendant  in  another  suit  for  the  same  matter  which 
may  be  then  decided  between  him  and  his  codefendant 
And  the  codefendant  may  insist  that  he  shall  not  be 
obliged  to  institute  another  suit,  for  a  matter  which 
may  be  then  adjusted  between  the  defendants."  Conry 
V.  Caulfield,  2  Ball  &  Beat.  255,  was  an  instance  of  a 
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decree  between  codefendants  upon  evidence  arising 
from  pleadings  and  proofs  between  plaintiffs  and 
defendants.  m.  Biair 

The  case  of  Taliaferro  v.  Minor ^  2  Call  190,  presents  Thompsoii 
the  first  instance  in  which  the  practice  was  adverted  to 
in  this  court.  That  was  a  suit  by  distributees  against 
two  administrators  for  an  account  and  distribution. 
The  report  ascertained  a  balance  to  be  due  by  one  ad- 
ministrator to  the  estate  of  the  other  administrator  ; 
and  a  decree  was  rendered  for  such  balance  by  the 
chancellor.  But  upon  appeal  it  was  reversed,  because 
no  contest  appeared  between  the  administrators,  in  the 
record,  nor  any  account  of  their  separate  transactions, 
except  in  the  statement  of  the  accounts  by  the  com- 
missioner. The  principle  of  the  case  is  that  the  plead- 
ings raised  no  issue  between  the  codefendants  as  to  the 
state  of  accounts  between  themselves. 

Roberts  v.  Jordans^  3  Munf.  488,  was  an  injunction 
to  a  judgment  obtained  by  the  assignee  of  a  bond 
against  the  obligor,  upon  the  allegation  of  payments 
to  the  obligee  and  assignor.  This  court  directed  the 
injunction  to  be  made  perpetual  as  to  such  sum  only 
as  had  been  paid  to  the  assignor  before  notice  of  the 
.assignment;  but  gave  the  plaintiff  a  decree  over 
against  the  obligee  and  assignor  for  any  sums  received 
by  the  latter  after  notice  of  the  assignment,  as  soon  as 
the  plaintiff  should  have  paid  the  judgment.  This 
-was  not  a  decree  between  codefendants,  but  in  favor  of 
the  plaintiff  against  one  of  the  defendants  for  money 
improperly  received  by  him  on  a  note  he  had  assigned 
to  a  third  person. 

The  case  of  Dade  v.  Madison^  5  Leigh  401,  is  similar 
in  principle  to  the  case  last  cited  ;  a  decree  over  in 
favor  of  the  plaintiff  against  a  defendant  ultimately 
liable  to  pay  back  to  the  plaintiff  money  he  had  been 
compelled  to  pay  under  the  order  of  such  defendant  in 
favor  of  a  third  person. 
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1864.  Ruffners  v.  Barrett^  6  Munf.  207,  is  to  the  same 

Term,      effect ;  an  injunction  by  the  obligor  to  a  judgment  in 


&al8. 


M.  Blair  favor  of  the  assignee,  upon  the  allegation  of  payment 
Thompson  to  the  obligcc  before  notice  of  the  assignment.  Upon 
proof  of  payment  after  notice  of  assignment  the  in- 
junction was  dissolved  as  to  the  assignee,  but  leave 
was  given  to  proceed  against  the  assignor. 

These  cases,  though  referred  to  sometimes  as  in- 
stances of  decrees  between  codefendants,  are  in  fact 
cases  in  which  decrees  were  rendered  in  favor  of  the 
plaintiff  against  one  defendant  upon  a  proper  case  made 
against  him. 

Morris  v.  Terrell^  2  Rand.  6,  was  a  case  of  a  decree 
between  codefendants.  The  principal  in  that  case  filed 
a  bill  against  his  agent  and  a  purchaser  of  land  from 
the  agent,  to  set  aside  a  sale  for  which  the  agent  ad- 
mitted he  had  received  the  purchase  money,  upon  the 
ground  that  the  agent  had  no  authority  to  sell.  The 
sale  was  set  aside,  the  principal  restored  to  his  pro- 
perty, and  the  agent  decreed  to  repay  the  purchase 
money  received  from  the  purchaser.  In  that  ease  the 
authority  of  the  agent  to  sell  constituted  the  gravamen 
of  the  bill.  His  liability  to  refund  to  the  purchaser 
resulted  from  the  establishment  of  the  fact  that  he  had 
sold  without  authority ;  and  the  question  was  directly 
presented  and  arose  from  the  allegations  of  the  bill  and 
the  proofs  to  sustain  them. 

The  case  of  Mundy  v.  Vawisr^  3  Gratt.  518,  agrees 
in  principle  with  Morris  v.  Terrell.  The  bill  of  Vaw- 
ter,  the  substituted  trustee,  made  the  purchasers  of  the 
land  and  the  previous  trustees,  and  others  who  had 
united  in  a  deed  to  Dillard,  defendants,  alleging  that 
the  sale  was  without  authority.  The  court  so  held  as 
to  one-fourth  of  the  subject,  and  gave  the  plaintiff  a 
decree  therefor ;  and  then  decreed  over  in  favor  of  the 
purchaser  against  his  grantors,  in  the  order  of  their 
liability,  upon  the  ground  set  forth  in  the  decree,  that 
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the  claim  of  the  purchaser  to  relief  upon  the  recovery       1864. 
from  him  arose  out  of  the  decree  against  him  upon       Term. 


A,  al0. 


the  pleadings  and  proofs  between  the  plaintiflF  and  his  ^  eiair 
grantors.  There,  as  in  the  former  case,  the  authority  Thomp»oa 
to  sell  constituted  the  stress  of  the  case,  and  upon 
that  depended  the  liability  to  refund.  Upon  that 
question  the  issue  was  fully  made  up  by  the  allega- 
tions of  the  bill,  to  which  the  defendants  ultimately 
made  responsible  to  their  vendee  and  codefendant  had 
an  opportunity  of  responding  by  their  answers.  In 
another  branch  of  the  case  of  Mundy  v.  Vawter  the 
court  refused  a  decree  in  favor  of  Norvell  against  his 
codefendants,  because  the  pleadings  did  not  make  a 
proper  case  for  such  decree. 

In  the  case  of  Templeman  v.  Fauntleroy^  3  Kand.  434, 
the  plaintiff  charged  that  Fauntleroy,  an  absentee,  was 
indebted  to  him,  and  that  the  home  defendant  was 
indebted  to  Fauntleroy  ;  and  being  a  foreign  attach- 
ment, he  sought  satisfaction  of  his  debt  out  of  the 
debt  alleged  to  be  due  by  the  home  defendant  to  the 
absentee.  The  fact  of  indebtedness  was  directly  al- 
leged in  the  bill  and  established  by  the  report  of  the 
commissioner ;  and  though  the  plaintiff  took  his  decree 
against  the  absentee  alone,  and  waived  a  decree  against 
the  home  defendant,  it  could  make  no  difference  to  the 
latter  whether  he  should  be  decreed  to  pay  to  the 
plaintiff  or  to  his  codefendant  and  creditor,  the  ab- 
sentee. A  payment  to  either  would  have  discharged 
his  debt.  The  existence  of  the  debt  being  alleged,  the 
case  between  the  defendants  was  fully  made  out  by 
evidence  arising  from  the  pleadings  and  proofs  between 
the  plaintiff  and  defendants. 

In  Toole  v.  Stephen^  4  Leigh  581,  a  judgment  in 
favor  of  the  assignee  against  the  maker  of  the  note 
^vvas  enjoined  on  the  ground  of  usury.  It  was  insisted 
in  this  court,  upon  the  authority  of  Ckamly  v.  Ld. 
JDun%any^  that  the  court  below  erred  in  not  giving  the 
Vol.  XI. — 57 
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1854.        assignee  a  decree  against  the  assignor,  a  codefendant, 
Term.      when  the  judgment  of  the  assignee  was  enjoined ;  but 


M.  Blair  this  court  affirmed  the  decree.  In  McNeil  v.  Baird.  6 
Thompson  Munf.  316,  the  plaintiff  sought  to  enjoin  the  endorsee 
of  negotiable  notes  from  proceeding  to  enforce  them, 
on  the  ground  of  the  failure  of  consideration  and 
fraudulent  concealment  by  the  payee.  The  endorsee 
claimed  to  be  an  endorsee  for  value  without  notice; 
but,  as  against  the  payee,  the  equity  in  the  bill  was 
fully  supported  by  the  testimony.  The  court  held 
that  as  both  maker  and  endorsee  were  before  the 
court,  the  endorser  and  payee  should  be  first  subjected 
to  the  payment  of  the  notes ;  he  being  the  principal 
debtor.  In  this  case  the  liability  of  the  payee  arose 
out  of  the  failure  of  the  consideration  and  his  own 
fraud  ;  and  this  constituted  the  gravamen  of  the  charge 
contained  in  the  bill.  And  it  appearing  by  his  own 
answer,  according  to  the  report,  that  he  had  endorsed 
the  notes  for  value,  the  case  as  between  himself  and 
his  codefendant  was  fully  made  out  by  evidence  aris- 
ing from  the  pleadings  and  proofs  between  the  plain- 
tiff and  defendant ;  it  being  a  case  in  which  the 
plaintiff,  in  the  event  of  his  being  compelled  to  pay 
the  debt,  would  have  been  entitled  to  a  decree  upon 
the  pleadings  and  proofs  against  the  said  defendant; 
and  in  fact  the  decree  contained  a  provision  for  such 
decree  in  favor  of  the  plaintiff. 

In  Allen  c6  Irvine  v.  Morgan^ 8  admW  <&  als,^  8  Gratt. 
60,  the  plaintiff,  a  judgment  creditor  of  the  intestate, 
filed  a  bill  against  the  administrator  of  the  debtor  and 
his  official  sureties,  charging  a  devastavit  by  the  pay- 
ment of  debts  of  inferior  dignity.  Some  of  the  sure- 
ties in  their  answers  insisted  that  the  devastavit  had 
been  committed  by  the  fraudulent  application  of  the 
assets  by  the  administrator  to  the  payment  of  a  debt 
due  to  another  of  the  sureties ;  and  as  the  administra- 
tor was  insolvent,  they  contended  that  this  suretj 
should  be  primarily  liable,  or  that  the  other  sureties 


Digitized  by 


Google 


COUET   OF    APPEALS    OF    VIEGINIA. 


451 


should  have  a  ^  decree  over  against  him.  This  court 
held  that  although  the  plaintiff  was  entitled  to  a 
decree  against  all  the  defendauts,  there  was  nothing 
in  the  allegations  of  the  bill  and  pleadings  which 
raised  an  issue  between  the  codefendants,  so  as  to  let 
in  evidence  as  to  their  liabilities  as  amongst  them- 
selves, and  that  it  was  not  therefore  a  proper  case  for 
a  decree  between  them. 

The  case  of  Morris  v.  Terrell^  2  Rand.  6,  and  Mundy 
V.  Vawter^  3  Gratt.  518,  are  the  only  cases  in  which 
the  plaintiff  was  not  entitled  to  a  decree  in  any  event 
against  the  defendant,  as  against  whom  a  decree  was 
made  in  favor  of  a  codefendant.  In  Templeman  v. 
Fauntleray^  and  McNeil  v.  Baird  the  plaintiff  was 
entitled  to  a  decree  against  the  defendant  charged  in 
favor  of  the  codefendant.  In  each  case  the  liability 
of  the  party  and  extent  of  it  arose  from  the  facts 
which  entitled  the  plaintiff  to  any  relief.  They  were, 
therefore,  necessarily  charged  in  the  bill ;  the  defen- 
dant had  an  opportunity  of  responding  in  his  answer ; 
and  the  evidence  applied  directly  to  the  issue  thus 
made  up  by  the  pleadings. 

Nothing  of  that  kind  appears  in  the  present  case. 
The  widow  was  entitled  to  her  dower  in  the  lands,  to 
be  assigned  by  metes  and  bounds,  and   to  an  account 
of  rents  and  profits.     The  court  had  no  authority  to 
decree  a  sura  in  gross  in  lieu  of  dower,  except  by  the 
assent  of  all  parties  interested.    She  had,  therefore,  no 
right  to  a  decree  against  the  defendant,  Matthew  Blair, 
and  his  associates,  who    conveyed  to  the    purchaser, 
IMichael.     And  her  right  to  a  decree  against  him   as 
the  owner  of  the  land  could  not  be  affected  by  the 
contracts  and  dealings  between  him  and  his  vendors. 
^Vhether  they  were  legally  liable  upon  their  warranty, 
and  the  extent  of  that  liability,  and  how  far  that  legal 
liability  might  be  affected   by  the  matters  set  out  in 
tlie  answer  of  Matthew  Blair,  were  questions  not  aris- 
ing upon  any  of  the  allegations  of  the  bill;  and  proof 
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1854.       in  relati6n  thereto  could  not  have  applied  to  any  issue 
Term,      made  by  the  pleading. 

If.  Blair  Ii^  Hubbard  v.  Goodwin^  3  Leigh,  492,  522,  Tucker, 
Thompaon  president,  observed,  "  That  the  practice  of  decreeing 
between  codefendants  should  not  be  extended  further 
than  it  had  already  gone.  A  defendant  who  answers 
the  plaintiflfs  bill  does  not  always  go  on  to  state  his 
own  case  as  between  him  and  his  codefendant.  There  . 
is  no  issue  made  up,  nor  any  provision  for  taking  their 
testimony  in  reference  to  the  peculiar  matters  in  dif- 
ference between  them.  And  hence  in  many  cases  the 
contest  between  them  cannot  come  fairly  before  the 
court."  And  he  further  remarked,  that  a  decree  be- 
tween codefendants  was  proper  in  no  case  where  the 
plaintiff  was  not  entitled  to  a  decree  against  both  or 
either.  The  cases  of  Morris  v.  Terrell  and  Mundy  v. 
Vawter^  ubi  supra^  were  cases  in  which  the  plaintiffs 
did  not  seek  decrees  against  the  defendant  who  was 
charged  in  favor  of  the  codefendant ;  but  they  were 
different  in  all  their  circumstances  from  the  case  under 
consideration. 

I  think  the  decree  here  between  the  codefendants 
extends  the  practice  further  than  any  of  the  case^ 
justify,  and  was  unwarranted  under  the  pleadings  and 
proofs  as  applicable  to  them. 

I  also  think  the  court  erred  in  decreeing  a  gross  sura 
against  the  purchaser  in  lieu  of  dower.  As  has  been 
remarked,  such  a  decree  could  be  authorized  only  by  the 
assent  of  all  the  parties  interested.  Herbert  v.  Wren^ 
7  Cranch's  K.  370  ;  Wilson  v.  Davisson,  2  Rob.  R.  3S4. 
The  appellee,  Jane  Thompson,  did  not  pray  for  such  a 
decree  in  her  bill.  The  defendant,  Michael,  asked  that 
it  should  be  ascertained  in  money,  and  a  decree  over 
be  rendered  in  her  favor  against  his  vendors.  It  was 
ascertained  in  money,  and  a  decree  was  rendered 
against  him  for  the  amount  in  her  favor ;  and  there 
was  a  decree  over  in  his  favor  against  the  appellant. 
From  this    decree    neither    the   widow  nor    Michael 
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have  appealed ;  and  if  they  were  the  only  parties, 
their  assent  to  the  conversion  into  a  gross  sum  might 
be  presumed.  Michael  no  doubt  acquiesced  because  m.  Biair 
it  was  substantially  a  decree  against  his  warrantor  for  Thompson 
the  amount  of  the  widow's  claim.  But  as  the  appel- 
lants never  assented  to  such  a  conversion  of  her  claim 
into  a  gross  sum,  the  decree  would  not  bind  them  or 
.  furnish  the  measure  of  their  liability  in  an  action  upon 
the  warranty.  I  think,  therefore,  a  reversal  of  the 
decree  as  to  them  draws  with  it  a  reversal  of  the 
entire  decree,  so  as  to  leave  the  purchaser  at  liberty  to 
proceed  against  his  vendors  upon  their  warranty  for 
such  damages  as  he  may  show  himself  entitled  to. 
I  think  the  decree  should  be  reversed  with  costs 
against  the  appellee,  Michael ;  and  the  case  remanded 
with  instructions  to  enter  a  decree  in  favor  of  the 
appellant,  Jane  Thompson,  for  her  dower  as  laid  off 
and  assigned  to  her  by  the  commissioners  under  the 
interlocutory  decree  of  the  1st  of  November  1848,  to 
whose  report  there  has  been  no  exception  ;  and  also 
for  the  arrearage  of  rent  ascertained  by  the  report  of 
the  commissioner,  to  which  there  has  been  no  excep- 
tion ;  and  for  a  decree  for  an  account  of  rents  and 
profits  accrued  since  the  Ist  of  June  1849,  up  to  the 
period  of  entering  the  decree  aforesaid. 

MoNCURE,  J.  concurred  in  the  opinion  of  Judge 
Allen  as  to  the  dower.  He  doubted  whether  it  was 
a  proper  case  for  a  decree  between  codefendants ;  but 
tinder  the  circumstances  of  the  case  he  thought  it  was 
too  late  to  object  to  it,  and  that  the  decree  should  be 
aflSrmed. 

The  other  judges  concurred  in  the  opinion  of 
Jillen^  P. 

Decree  reversed. 
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gieixrislmtjg. 


Term. 


1854.  Steele  v,  Levisay  cfe  ah. 

Angtist  I6th. 

Testator  says,  "  Having  implicit  confidence  in  my  beloved  wife 
F,  and  knowing  that  she  will  distribnte  to  each  of  my  chil- 
dren in  as  full  and  fair  a  manner  as  I  could,  I  hereby  invest 
my  said  beloved  wife  F  with  the  right  and  title  of  all  my  pro- 
perty, both  real  and  personal,  to  dispose  of  to  each  of  my 
children  in  any  way  she  may  think  proper  and  right.'*  By 
a  subsequent  clause  of  the  will  it  was  provided  that  if  F 
died  without  making  a  will,  the  children  should  have  an 
equal  distribution  of  testator's  estate.     Held  : 

1.  That  F  has  an  unlimited  discretion  as  to  the  time  and 
manner  of  distributing  the  property  among  the  tes- 
tator's children.  She  may  distribute  it,  or  any  part 
of  it,  in  her  life  time  or  at  her  death,  by  any  instru- 
ment adapted  to  pass  property  of  the  kind  which 
she  distributes;  and  she  may  distribute  to  either 
child  such  kind  of  property  as  she  may  choose  to 
give  to  him  or  her. 

2.  That  F  may  sell  and  convey  the  whole  or  any  part  of 
the  property,  and  distribnte  the  proceeds  of  sale. 

3.  That  F  having  a  discretion  as  to  the  time  and  manner 
of  distribution,  a  purchaser  of  land  from  her  is  not 
bound  to  see  to  the  application  of  the  purchase 
money. 

4.  Qu-ERE  :  If  each  child  is  entitled  to  have  ultimately  an 
equal  share  of  the  estate. 

At  the  June  term  of  the  County  court  of  Augusta 
in  1835,  the  will  of  Samuel  Steele,  junior,  was  ad- 
mitted to  probat,  and  Frances  Steele,  his  widow,  who 
was  named  executrix  therein,  qualified  as  such.  The 
second,  third  and  fourth  clauses  of  the  will  are  as 
follows : 

"  2d.  Having  implicit  confidence  in  my  beloved 
wife,  Frances  Steele,  and  knowing  that  she  will  dis- 
tribute to  each  of  my  children  in  as  full  and  fair  a 
manner  as  I  could,  I  hereby  invest  my  said  beloved 
wife  Frances  with  the  right  and  title  of  all  my  pro- 
perty, both  real  and  personal,  to  dispose  of  to  each  of 
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my  children   in   any  way  she  may  think  proper  and       ism. 
right. 


Term. 


"  3d.  If   my  wife  Frances  should  depart  this  life      steeie 


V. 


Aal8. 


without  making  and  publishing  her  last  will  and  tes-     i^'W 
tament,  then  my  son  James  Henry  shall  account  to 
my  estate  for  the  sum  of  one  thousand  dollars,  which 
has  been  expended  upon  his  education,  &c.,  over  and 
above  any  other  children. 

"  4th.  If  my  said  wife  Frances  should  depart  this  life 
without  making  her  will  as  aforesaid,  it  is  my  desire 
that  all  my  young  children  shall  have  a  good  English 
education,  and  that  each  one  shall  have  an  equal  dis- 
tribution of  my  estate,  except  my  son  James  Henry, 
who  shall  account  as  aforesaid  out  of  his  share." 

The  testator  left  six  children.  In  1841  Mrs.  Steele 
entered  into  a  contract  in  writing  with  Jesse  J.  Levi- 
say,  by  which  she  contracted  to  sell  to  him  a  tract  of 
land  in  the  county  of  Greenbrier,  a  part  of  Samuel 
Steele's  estate ;  and  she  bound  herself  to  convey  the 
same  to  hinf^ith  general  warranty  upon  the  payment 
of  the  purchase  money.  Levisay  paid  all  but  the  last 
installment  of  the  purchase  money ;  and  a  questiou 
being  started  as  to  the  power  of  Mrs.  Steele  to  sell 
and  to  make  a  good  title,  he  filed  his  bill  in  the  Cir- 
cuit court  of  Augusta  county,  in  which  he  stated  the 
will  of  Samuel  Steele,  the  sale  to  himself  by  Mrs. 
Steele,  and  his  payment  of  nearly  all  the  purchase 
money.  That  the  money  he  had  paid  had  been  divided 
among  all  the  children  but  John  H.  Steele ;  and  that 
he  was  therefore  unwilling  to  unite  with  the  other 
heirs  and  the  executrix  in  making  a  suflBcient  deed  to 
the  plaintiff  :-And  that  the  other  heirs  were  only  wil- 
ling to  convey  with  special  warranty.  And  making 
Mrs.  Steele  and  the  children  of  Samuel  Steele  defen- 
dants, he  called  upon  her  to  state  by  what  title  she 
held  the  land,  and  what  interest  she  claimed  in  ti ; 
what  disposition  she  had  made  of  the  purchase  money 
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1854.       paid  to  her  ;  and  how  she  had  disposed  of  the  rest  ot 
Term.      the  estate  of  her  husband.     And  he  prayed   that  the 


Steele      court  would  ascertain  and  settle  the  rights  of  the  par 
Le^W     ties  in  the  land  purchased  by  him,  and  decree  to  him 
a  good  and  sufficient  title  according  to  the  contract; 
and  for  general  relief. 

Mrs.  Steele  answered,  admitting  the  contract,  and 
that  the  plaintiff  had  paid  nearly  all  the  purchase 
money.  She  insisted  that  she  had  a  perfect  right  to 
sell  and  convey  the  land ;  and  she  says  that  she  bad 
always  been  ready  to  make  the  conveyance  so  soon  as 
the  plaintiff  paid  the  balance  of  the  purchase  moDey. 
She  admitted  that  the  will  of  her  late  husband  did  not 
constitute  her  the  absolute  owner  of  the  whole  estate; 
but  she  insisted  that  it  conferred  upon  her  the  legal 
control  and  title,  subject  to  a  fair  distribution  among 
her  children  ;  a  trust  for  which  she  was  responsible  to 
her  children,  but  to  no  other  person.  She  therefore 
declined  to  account  to  the  plaintiff  for  the  manner  in 
which  she  had  disposed  of  the  purchase  money  re- 
ceived of  him,  or  the  application  she  intended  to  make 
of  that  yet  to  be  paid,  further  than  to  say  that,  in  what 
she  believed  to  have  been  the  sound  exercise  of  the 
discretion  vested  in  her  by  the  will,  she  had  thought 
it  proper  to  sell  the  land  purchased  by  the  plaintiff, 
and  to  use  the  proceeds  in  the  advancement  of  her 
children  in  a  full  and  fair  manner,  such  as  she  believed 
to  have  been  contemplated  by  her  husband,  and  to  be 
just  and  expedient  under  the  circumstances  of  the 
family. 

John  H.  Steele  and  two  others  of  the  children  an- 
swered, insisting  upon  an  equal  distribution  of  the 
estate ;  but  not  objecting  to  the  sale,  if  the  purchase 
money  was  thus  distributed. 

The  cause  came  on  to  be  heard  in  November  1851, 
when  the  court  held  that  Frances  Steele  took  nnder 
the  will  of  her  husband  a  life  estate  for  her  own    use 
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in  the  estate,  with  a  power  of  distributing  it  equally        1854. 
by  will  at  her  death  among  the  children  of  the  testa-       Term. 


tor;  that  her  power  of  sale  was  confined  to  the  per-  g^^eie 
sonal  estate,  and  was  only  such  as  she  might  lawfully  LewW 
exercise  as  executrix ;  that  as  devisee  she  had  a 
power  of  distribution  or  appointment  only  among 
certain  persons,  the  children  of  the  testator,  but  not 
of  sale  to  strangers;  and  that  if  she  could  not  con- 
veniently distribute  or  appoint  without  selling,  she 
must  apply  to  a  court  of  equity  for  power  to  sell. 
And  even  if  she  had  the  power  of  sale,  the  purchaser 
was  bound  to  look  to  the  application  of  the  purchase 
money. 

And  the  sale  not  being  objected  to  by  any  of  the 
children  of  the  testator,  if  the  proceeds  were  to  be  dis- 
tributed equally,  and  the  court  seeing  no  objection  to 
it,  the  sale  was  confirmed,  and  Frances  Steele  was 
decreed  to  convey  the  land  to  the  plaintiflF  with  gene- 
ral warranty ;  and  that  the  other  defendants  should 
release  in  writing  endorsed  on  her  deed  all  their  claim 
in  and  to  the  land  so  conveyed.  That  upon  the  filing 
said  deed  among  the  papers,  duly  authenticated,  for 
record,  the  plaintiflF  should  pay  to  Frances  Steele  the 
balance  of  the  purchase  money,  after  deducting  his 
costs  in  this  cause ;  and  that  she  should  distribute  the 
proceeds  of  said  sale  equally  among  all  the  children  of 
her  testator,  so  as  to  place  each  child  on  an  equal  foot- 
ing with  the  rest.  From  this  decree  Mrs.  Steele  ap- 
plied for  and  obtained  an  appeal  to  this  court. 

Baldwin^  for  the  appellant,  insisted  : 
1.  That  by  the  second  clause  of  the  will  of  Samuel 
Steele,  Mrs.  Steele  was  placed  in  loco  parentis  to  his 
children  ;  and  that  she  had  full  power  and  authority 
to  sell  and  convey  the  property  and  distribute  the  pro- 
ceeds of  sale  among  the  children,  when  and  in  such 
proportions  as  she  deemed  just  and  reasonable  under 
Vol.  XI.— 58 
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1864.        the  circumstances.     He   cited  on  this  question  Ken- 
Term.      wovthy  V.  JBate^  6  Ves.  R.  793 ;  Long  v.  Long^  5  Id. 


Steele      4:45 ;  Bullock  V.  Fladgate^  1  Ves.  &  Bea.  471  ;  1  Sugd. 
Levigay     on  Powcrs  508-510 ;  2  Lomax  Dig.  169, 170  ;  4  Kent's 
Com.  345. 

2.  That  there  being  in  this  case  a  discretion  in  the 
trustee  as  to  the  application  of  the  purchase  money, 
the  purchaser  was  not  bound  to  see  to  its  application. 
2  Story's  Eqn.  Jur.  §  1134 ;  1  Lomax  Dig.  245. 

3.  That  the  will  does  not  require  an  equal  distribu- 
tion among  the  children  by  Mrs.  Steele  :  And  that  the 
fact  of  conferring  the  power  to  distribute  implies  the 
power  to  appoint  unequally.  At  law  the  giving  a 
penny  is  suflRcient ;  but  it  it  held  in  equity  that  the 
appointment  must  not  be  illusory.  2  Lomax  Dig. 
170-172;  1  Sugd.  on  Powers  568;  Maddison  v.  An- 
drew^ 1  Ves.  sen.  57  ;  Kemp  v.  Kerajp^  5  Ves.  R.  S55. 

H.  W.  Sheffey  and  Michie^  for  the  appellees,  insisted : 

1.  That  Mrs.  Steele  had  no  power  to  sell  the  estate, 
but  that  her  power  was  confined  to  a  disposition  by 
will;  that  it  was  certain  the  will  gave  no  express 
power  to  sell ;  and  there  was  nothing  in  the  will  from 
which  such  a  power  might  be  inferred ;  but,  on  the 
contrary,  the  third  and  fourth  clauses  showed  that  tie 
testator  contemplated  the  disposition  of  the  property 
by  her  will.  They  cited  Carrington  v.  Belt^  6  Munf. 
374 ;  Knight  v.  Yarhrough^  Gilm.  27. 

2.  That  equality  of  benefit  to  the  children  was 
plainly  intended.  The  testator,  by  the  provisions  of 
the  third  and  fourth  clauses,  showed  what  he  con- 
sidered a  full  and  fair  disposition  of  his  property: 
And  the  phrase  ''  in  any  way  she  may  think  proper '' 
referred  to  the  mode  in  which  the  property  was  to  be 
distributed,  and  not  to  the  proportion  which  was  to  be 
given.  They  cited  Harrison  v.  Harrison^  2  Gratt.  1 ; 
Briggs  v.  Penny ^  8  Eng.  Law   and  Equ.  R.  231 ;  i 
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White  &  Tudor's  Cases  in  Equ.,  part  2,  p.  349-352, 
72  Law  Libr. 

3.  That  there  being  no  discretion  vested  in  Mrs. 
Steele,  but  she  being  bound  to  distritjute  the  estate 
equally  among  the  children,  the  purchaser  was  bound 
to  see  to  the  application  of  the  purchase  money.  3 
Sugd.  on  Vend.  96-112. 
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Daniel,  J,  The  main  questions  to  be  considered 
are :  First,  whether  the  will  of  the  testator  confers 
upon  his  wife  Frances  the  power  to  sell  the  real 
estate  ?  And  if  so,  secondly,  whether  the  purchaser  is 
bound  to  see  to  the  application  of  the  purchase 
money  ? 

The  second  clause  of  the  will,  taken  apart  from  the 
other  provisions,  seems  to  me  to  indicate  a  design  on 
the  part  of  the  testator  to  leave  his  wife,  after  his 
death,  clothed  with  all  the  control  over  his  estate 
which  he  had  himself  enjoyed  in  his  life  time,  subject 
only  to  the  restriction  that  his  children,  as  a  class^ 
should  become  ultimately  the  beneficiaries  of  the 
whole,  and  that  each  of  his  children  should  receive  a 
j>ortion  of  the  estate. 

The  expressions  of  confidence  in  respect  to  his 
wife's  distribution  and  disposition  of  the  estate,  whilst 
they  raise  a  trust  in  favor  of  the  children,  impose  no 
limitation  on  the  discretion  of  the  donee  of  the  power, 
as  to  the  time  or  mode  of  executing  it.  Under  this 
clause,  the  appointment  might  be  made  by  Mrs.  Steele 
in  her  life  time,  by  the  performance  of  any  act  or  the 
execution  of  any  instrument  by  her  which  would  be 
BuflBcient  to  pass  property  of  the  like  kind  belonging 
to  her  absolutely ;  or  she  might  defer  the  appointment 
till  her  death,  and  make  it  by  last  will  and  testament. 
I  think  it  equally  clear  that  she  is  left  free  to  select  the 
species  of  property  belonging  to  the  estate  to  be  ap- 
pointed to  the  several   children  ;   that  she  might  give 
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land  to  one,  slaves  to  another,  and  money  or  bonds  to 
a  third.  The  power  to  sell  the  estate,  or  any  portion 
of  it,  is  not  given  expressly,  but  is,  I  think,  fairly  to 
be  inferred  from  the  obvious  scheme  of  the  testator 
and  the  broad  terms  used  in  relation  to  the  distribu- 
tion and  disposition  of  the  property.  A  power  to 
convert  land  into  money  or  money  into  land  or  other 
species  of  property,  and  thus  to  shape  and  adapt  the 
intended  bounties  to  the  wants  and  conveniences  of 
the  several  beneficiaries,  falls  so  manifestly  within  the 
scope  of  the  broad  and  parental  control  with  which  it 
was  the  design  of  the  testator  to  leave  his  wdfe  in- 
vested after  his  death,  that  it  seems  to  me  to  deny  it 
would  be  to  run  counter  to  the  rule  which  makes  the 
intention  of  the  testator  the  main  guide  in  the  con- 
struction of  his  will. 

The  courts  have  been  liberal  not  only  in  sustaining 
a  substantial  execution  of  the  power  in  cases  where 
the  appointment  has  been  perfected,  but  also  in  b- 
ferring  the  power  to  sell  when  essential  to  the  fall 
execution  of  the  trust,  in  cases  where  efforts  have 
been  made  to  arrest  the  donee  of  the  power  in  the 
course  of  his  proceeding  to  execute  it.  Thus  in  the 
case  of  Roberts  v.  Dixall^  2  Equ.  Cas.  Abr.  668,  where 
a  father  had  a  power  to  appoint  and  divide  an  estaU 
among  his  children  in  such  proportions  as  he  should 
think  proper,  and  bequeathed  a  legacy  of  three  thou- 
sand pounds  to  one  of  them  as  a  charge  upon  the 
estate,  Lord  Hardwicke  held  that  the  power  was  in 
substance  well  executed.  "  It  is  true  (he  said)  the 
direct  terms  of  the  power  are  not  pursued,  but  the 
intent  and  design  of  it  are.  It  is  admitted  that  the 
father  might  have  appointed  part  of  the  estate  to  he  €oid 
and  the  money  raised  by  such  sale  ;  and  what  is  done  is 
exactly  the  same  thing  ;   this  court  may  order  a  sale." 

So  in  Long  v.  Long^  5  Ves.   R.  445,  where  a  father 
was  clothed  with  a  power  to  charge  an  estate  with  the 
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payment  of  such  sum  or  sums  of  money,  for  the  bene- 
fit of  such  child  or  children,  payable  in  such  propor- 
tions and  at  such  time  or  times  as  he  should  by  deed 
or  by  will  direct,  limit  and  appoint,  the  power  was 
held  well  executed  by  a  will  directing  a  sale  and 
appointing  the  money. 

And  again,  in  the  case  of  Kenworthy  v.  Bate^  6  Ves. 
R.  793,  where  an  estate  was  devised  to  the  use  of  such 
child  or  children  as  the  father  should,  by  his  will,  give, 
direct,  limit  and  appoint,  the  power  was  held  to  be 
substantially  executed  by  a  devise  by  the  father  to 
trustees  to  sell,  and  an  appointment  of  the  money  pro- 
duced by  the  sale.  The  master  of  the  rolls  said,  it 
having  been  decided  that  a  power  to  charge  included 
a  power  to  sell,  it  would  be  diflScult  to  maintain  that 
a  power  to  give  did  not  include  a  power  to  sell  for  the 
purpose  of  giving  the  money  instead  of  the  land. 

In  the  case  of  Winston  v.  Jones^  dtc,^  6  Alab.  R.  550, 
the  will  was,  in  many  of  its  features,  like  the  one  here, 
and  the  question  whether  a  power  of  sale  was  given 
was  considered  in  immediate  reference  to  its  bearing 
on  the  rights  and  responsibilities  of  the  purchaser. 
The  decision  in  that  case  is,  therefore,  more  directly 
applicable  to  the  state  of  things  in  this.  The  will  in 
that  case,  after  providing  for  the  payment  of  the  tes- 
tator's debts,  and  giving  one-third  of  the  real  estate  to 
his  wife  for  life,  proceeds  :  "  Now  it  is  my  will  and 
desire  that,  after  the  payment  of  all  my  just  debts  and 
allotting  to  my  wife  her  portion,  to  add  to  the  residue 
of  my  estate  of  every  description  the  sum  of  one  dol- 
lar value  of  property  conveyed  in  trust  for  the  use  of 
my  daughter,  Sarah  "W.  Washington,  and  to  divide  the 
sum  total,  after  making  such  addition,  into  seven 
parts  ;  and  I  do  hereby  direct  my  executors  to  distri- 
bute and  pay  over  the  residue  of  my  estate,  both  real 
and  personal,  in  the  following  manner,  to  wit:  After 
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deducting  from  one  of  said  seven  parts  the  said  sum  of 
one  dollar  conveyed  for  the  use  of  my  daughter,  Sarah 
W.  Washington,  to  pay  over  to  said  trustees  the  r^i- 
due  of  said  portion,  to  be  held  by  them  in  like  trust  for 
her  use,  ifec.,and  to  pay  to  my  other  children  (naming 
them)  each  one-seventh  part  of  the  residue  of  my 
estate  as  aforesaid,"  &c. 

The  executors  sold  a  tract  of  land  belonging  to  the 
estate  of  the  testator,  and  received  the  purchase 
money;  but  having  delayed  to  make  the  conveyance, 
the  purchaser  filed  his  bill  seeking  to  rescind  the  con- 
tract, and  for  general  relief,  mainly  on  the  ground  that 
the  will  did  not  confer  on  the  executors  the  power  of 
making  sale  of  the  real  estate  of  their  testator.  The 
bill  was  dismissed  by  the  chancellor  on  demurrer;  and 
the  Court  of  appeals  aflSrmed  his  decree. 

The  court  held  that  no  precise  form  of  words  was 
necessary  to  the  creation  of  a  power  of  sale  :  If  the 
intention  to  confer  the  power  was  apparent,  to  enable 
the  executor  to  execute  the  trusts  of  the  will,  it  would 
be  inferred.  They  said  that  the  use  of  the  terms  (Mdd 
to  the  rciddue  ofhia  estate  of  every  description  the  sum  of 
one  dollar,  &c.,  and,  after  making  such  addition,  to 
divide  the  sum  total  into  seven  parts,  and  to  distrihutt 
and  pay  over  the  residue  of  the  estate,  both  real  and 
permnal^  &c.,  was  persuasive  that  the  prevailing  idea 
in  the  testator's  mind  was  that  of  a  sum  of  money, 
which  might  be  added  to,  divided  and  paid  over.  It 
ought  not  to  be  overlooked  (they  further  said)  in  con- 
struing the  will,  that  an  entire  plantation  is  more 
valuable  as  a  whole  than  the  aggregate  of  all  its  parts 
would  be  if  divided  ;  and  that  the  process  of  selling 
land  so  circumstanced,  for  the  purpose  of  more  e<]ual 
distribution,  is  common  in  the  country;  the  power 
being  lodged  with  the  County  court,  and  with  which 
all  persons  were  familiar.     The  probability,  therefore, 
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was,  that   the  testator  was  merely  providing  by  his       ism. 
will  for  doing  that  which  he  knew  would  be  done  on       Term. 


dala. 


application  to  the  County  court.  steeie 

Much  of  the  reasoning  on  which  the  decision  in  that  Len'say 
case  was  rested  is,  I  think,  applicable  to  this.  And 
whilst  there  are  no  terms  employed  in  the  clause  of 
the  will  under  consideration  which,  in  their  ordinary 
sense,  negative  the  idea  of  a  distribution  of  the  estate 
in  kind,  the  terms  "  to  dispose  of  to  each  of  my  chil- 
dren in  any  way  she  may  think  proper  and  right^^  are,  I 
think,  sufficiently  broad  to  confer  a  discretionary  power 
not  only  in  respect  to  the  shares  and  proportions  in 
which  the  estate  is  to  be  distributed,  and  the  act  or 
instrument  by  which  it  is  to  pass,  but  also  to  the  kind, 
form  or  nature  of  the  property  which  may  be  given  ; 
as  whether  real  estate  or  personal  chattels,  or  the 
proceeds  of  both  or  either,  in  the  shape  of  bonds  or 
money.  That  these  terms  were  designed  to  confer 
such  a  power  is,  I  think,  rendered  more  probable  when 
they  are  read  in  connection  with  the  terms  "  knowing 
that  she  will  distribute  to  each  of  my  children  in  as 
full  and  fair  a  manner  as  I  could  ^'^ 

It  has  been  held,  that  when  the  intention  is  clear,  a 
power  may  enable  the  disposition  of  a  fee,  although 
no  words  of  inheritance  are  used ;  as  where  a  testator 
gives  a  power  to  sell  lands,  the  donee  may  sell  the 
inheritance,  because  the  testator  gives  the  same  power 
he  himself  had.  1  Sugd.  on  Powers  501.  This  was  de- 
cided in  the  case  of  Liefe  v.  Saltingsione^  1  Mod.  K. 
189.  The  devise  was  to  the  testator's  wife  for  life, 
"  and  by  her  to  be  disposed  of  to  such  of  my  children 
as  she  shall  think  fit."  It  was  held  by  one  of  the 
judges,  that  the  wife  had  power  to  dispose  of  an  estate 
for  life  only,  because  if  the  testator  had  said,  I  dispose 
of  it  to  my  son,  it  would  have  been  but  an  estate  for 
life :  But  a  majority  of  the  court  held  otherwise,  as 
there  was  a  difierence  (they  said)  between  the  devise 
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Term.      the  testatoF  had  said,  I  dispose  of  it  to  my  son^  it  wonld 


A  als. 


st«»eie  have  been  but  for  life ;  hut  here  the  testator  gives  a  power 
i^visay  to  dispose^  which  seems  to  imply  such  a  power  as  he  him- 
self  had^  which  was  to  dispose  of  the  fee.  Ibid.  503. 
It  is  true  there  is  no  question  here  as  to  the  quantity 
of  estate,  or  whether  for  fee  or  for  life,  which  may  be 
given  under  the  power;  yet  the  reasoning  upon  which 
the  decision  in  the  foregoing  case  is  founded  seems  to 
me  to  be  not  without  force  as  applied  to  this.  When 
the  testator,  in  clothing  his  wife  with  such  broad 
powers,  as  must  be  conceded  under  any  reasonable 
construction  of  the  clause  in  question,  employs  lan- 
guage susceptible  of  a  construction  which  (without 
violence  to  the  ordinary  import  of  the  words)  would 
carry  the  power  of  sale,  and  this,  too,  in  close  connec- 
tion and  association  with  the  idea  of  his  own  power 
and  control  over  the  estate,  it  would  seem  to  be  in 
accordance  with  the  spirit  and  reasoning  of  the  fore- 
going case  to  hold  that  he  designed  to  make  his  own 
power  and  control  the  measure  or  standard  of  that 
which  he  was  conferring  on  the  wife,  subject  only  to 
the  restriction  already  mentioned :  that,  in  conferring 
such  a  broad  discretion,  he  did  not  mean  to  withhold 
a  power  which  might  be  so  essential  to  its  proper 
exercise,  to  wit,  a  power  to  bestow  the  gifts  in  such 
shape  as  would,  in  the  judgment  of  his  wife,  probably 
be  most  advantageous  to  the  several  objects  of  his 
bounty. 

Whether  the  third  and  fourth  clauses  of  the  will 
are  to  be  taken  as  restrictions  on  the  powers  of  the 
wife  in  respect  to  the  shares  or  proportions  in  which 
the  estate  is  to  be  distributed,  and  as  requiring  that 
ultimate  equality  is  to  be  the  rule  of  such  distribution, 
IS  a  question  which,  in  the  view  I  take  of  the  case,  it 
is  not  necessary  for  us  to  decide.  I  think  it  clear,  that 
in  making  provision  for  the  manner  in  which  the  estate 
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should  be  apportioned  in  the  event  his  wife  should  die       ir64. 
"  without  making  or  publishing  her  last  will  and  testa-      Term. 
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ment,"  the  testator  did  not  mean  to  point  to  such  last  steeie 
will  or  testament  as  the  only  instrument  or  means  by  LeviBay 
which  his  wife  might  dispose  of  his  intended  bounty. 
It  is  true  that  the  express  grant  of  a  power  as  to  the 
disposition  of  the  estate,  which  the  donee  would  have 
had  without  such  express  grant,  has  in  many  cases 
been  taken  as  indicative  of  an  intention  to  confine  the 
donee  to  that  power,  on  the  ground  that  such  express 
grant  would  otherwise  be  supererogatory.  But  to 
give  the  will  such  a  construction  here  would  be  to 
destroy  that  scheme  of  placing  the  wife  in  his  stead, 
of  conferring  on  her  a  parental  control,  and  clothing 
her  with  the  power  and  means  of  advancing  the  in- 
terests of  the  children,  as  and  when  they  might  in  her 
judgment  require  aid  and  assistance,  which  is  so  ob- 
vious on  reading  the  whole  will. 

It  is  to  be  observed,  too,  that  the  power  to  make  the 
appointment  by  last  will  and  testament  is  not  given  in 
express  and  direct  terms ;  and  if  that  was  the  only 
mode  of  appointment  in  the  mind  of  the  testator,  it  is 
difficult  to  suppose  that  he  would  not  have  given  more 
prominence  to  a  provision  so  directly  in  conflict  with 
the  otherwise  apparent   general  intention  of  the   will. 

In  the  case  of  Grace  v.  Wilson  the  inference  in  favor 
of  restricting  the  appointment  to  a  devise  was  far 
stronger  than  here ;  and  yet  it  was  held  that  the 
power  was  general.  In  that  case  Thomas  Grace  by 
his  will  gave  to  his  wife,  Mary  Grace,  four  thousand 
pounds,  or  whatever  surplus  might  arise  after  the 
moiety  left  to  his  two  minor  children,  subject  to  a 
proviso  therein  contained  (that  is  to  sa,y)  that  she 
should  enjoy  the  interest  thereof  for  her  natural  life, 
and  dispose  of  the  same  to  such  of  her  children  as  she 
shouXA  devise  and  think  proper.  It  was  insisted  that 
the  power  was  confined  to  a  will.     In  favor  of  the 

Vol.  XI.— 59 


Digitized  by 


Google 


A.  als. 


466  COURT    OF    APPEALS    OF    VIRGINIA. 

18M        contrary  construction  Tomlinsoii  v.  Dightoiij  1  P.  Wms. 

Julv  * 

Term.  149,  and  other  cases  were  relied  on,  and  the  case  was 
Steele  distingiiislied  iroin  Doe  v.  TKornley^  10  East's  H.  438; 
T^visay  and  the  case  was  decided  accordingly.  Sir  William 
Grant  was  clearly  of  opinion  that  the  power  was  not 
confined  to  a  will.  If  the  devis^  had  been  to  her  for 
life,  and  then  to  devise  as  she  might  think  proper,  ihe 
said,)  then  the  word  devise  would  have  admitted  but  of 
one  sense ;  but  here  it  is,  as  she  shall  dispose,  which 
admits  of  two  constructions,  and  thus  means  as  she 
should  think  right.  Suppose  you  translate  devise,  a^ 
she  shall  bequeath  by  will;  how  then  would  it  read? 
To  dispose  thereof  as  she  shall  bequeath  by  will  and 
think  proper;  therefore  she  has  a  general  power. 

I  have  taken  the  statement  of  the  case  from  Sugden 
on  Powers,  vol.  1,  p.  271.  Take  the  language  of  the 
will  here,  providing  for  the  event  of  the  wife's  dying 
without  a  w^ill,  in  connection  with  the  preceding  clause, 
and  the  inference  of  a  general  power  from  the  whole 
is  much  more  obvious  than  in  the  case  just  cited. 

If  the  views  I  have  already  presented  be  correct, 
little  remains  to  be  considered  in  order  to  dispose  of 
the  only  other  question  in  the  case  necessary  to  l>e 
decided,  viz:  Whether  the  purchaser  is  bound  to  see 
to  the  application  of  the  purchase  money.  For  even 
upon  the  supposition  that  the  testator  designed  ulti- 
mate equality  in  the  gifts  to  his  children,  (as  to.  whici 
I  express  no  opinion,)  the  wife  is  left  free  to  sell  the 
estate  if  she  thinks  proper,  and  to  make  advancements 
to  the  children  in  money  or  property,  from  time  to 
time,  as  she  in  her  discretion  may  deem  best.  I  know 
of  no  rule  which  would  involve  the  purchaser  in  the 
performance  of  a  trust  so  broad  and  complicated,  and 
requiring  such  a  time  for  its  final  consummation.  The 
general  rule  is,  I  think,  clearly  the  other  way  ;  for 
when  the  trusts  are  defined,  and  yet  the  money  is  not 
merely  to  be  paid  over  to  third  persons,  but  is   to  be 
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applied  by  the  trustees  to  certain  purposes,  which  re-       ^^ 
quire,  on  their  part,  time,  deliberation  and  discretion,  __^*^*__ 


it  seems  that  the  purchaser  is  not  bound  to  see  to  the  steeie 
due  application  of  the  purchase  money.  As  where  it  ^'^^f^ 
is  to  pay  all  debts  which  shall  be  ascertained  within 
eighteen  months  after  the  sale  ;  or  where  the  trustees 
are  to  lay  out  the  money  in  the  funds,  or  in  the  pur- 
chase of  other  lands  on  certain  trusts.  2  Story  Equ. 
Jur.  §  1134. 

Upon  the  whole,  it  seems  to  me  not  only  that  a  sale 
of  the  real  estate,  followed  by  an  appointment  of  the 
proceeds  thereof  to  the  children,  should  be  sustained 
by  a  court  of  equity  as  a  substantial  execution  of  the 
powers  under  the  will,  in  accordance  with  the  prin- 
ciples declared  in  the  cases  of  Hoberts  v.  Dixall,  Long 
V.  Long,  and  Kenworthy  v.  Bate,  but  that  upon  the  pay- 
ment of  the  purchase  money  by  Levisay  to  Mrs.  Steele, 
he  would  stand  discharged  of  all  other  duty;  and  on 
receiving  the  conveyance  which  she  has  stipulated  to 
make,  he  would  be  invested  with  a  title  to  the  land 
he  has  purchased,  which  would  be  available  to  him  as 
well  at  law  as  in  equity. 

I  think,  therefore,  that  Levisay  has  shown  no  case 
for  the  interposition  or  aid  of  a  court  of  equity ;  and 
that  the  decree  rendered  should  be  reversed,  and  the 
bill  dismissed :  But  as  the  questions  raised  by  the  bill 
are  not  free  from  doubt,  it  should  be  dismissed  on  the 
terms  of  the  plaintiff's  paying  only  his  own  costs. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

Decree  reversed. 
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gjewlBbtitfl. 
18B4.  Bailey  v,   James. 

July 


Term 


Absent  Danielj  J. 
AugQBt  22d. 

1.  Where  the  contract  for  the  sale  of  land  is  entire,  for  a  specific 

sum  of  money,  and  the  title  to  a  part  of  it  fails  from  a  cause 
of  which  both  vendor  and  vendee  were  ignorant,  it  is 
ground  for  the  rescission  of  the  whole  contract ;  bnt  the 
vendee  cannot  insist  upon  a  partial  rescission. 

2.  In  such  a  case,  if  the  vendee  declines  to  rescind  the  contract, 

he  must  pay  the  whole  purchase  money. 

3.  Upon  a  bond  to  pay  the  purchase  money  of  land,  but  nith  a 

provision  that  upon  the  vendee's  failure  to  get  the  legal 
title  from  a  third  party  the  contract  of  sale  shall  be  void, 
the  vendee  having  been  let  into  possession  and  continuing 
to  hold,  and  himself  neglecting  to  get  in  the  title,  be  sbali 
pay  interest. 

4.  The  vendor  having  but  an  equitable  title,  and  only  selling  bia 

interest  in  the  property  without  warranty,  and  authorizing 
the  vendee  to  proceed  to  get  in  the  legal  title,  it  is  not  error 
to  decree  a  specific  execution  of  the  contract  at  the  soito^ 
the  vendor,  without  directing  a  conveyance  by  him. 

This  was  an  appeal  from  a  decree  of  the  Circuit 
court  of  Wood  county,  rendered  in  September  1S5L 
in  a  cause  in  which  John  James  was  plaintiff  and 
Charles  P.  Bailey  was  defendant. 

In  the  year  1797  or  1798  John  James  the  elder  pur- 
chased from  Joseph  Spencer  a  tract  of  between  seven 
hundred  and  eight  hundred  acres  of  land  in  Wood 
county,  and  received  a  title  bond  for  the  title.  He 
died,  as  the  bill  alleges,  in  or  about  1800,  leaving  seve- 
ral children  and  heirs,  of  whom  each  was  entitled  to 
one-seventh  of  the  land.  On  the  8th  of  July  1S«^3 
John  Gillispie  and  Esther,  his  wife,  who  was  one  of 
the  heirs,  entered  into  an  agreement  to  sell  to  John 
James,  another  of  the  heirs,  their  interest  in  the  est4ite 
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of  John  James  the  elder,  in   consideration  of  eighty       ism. 
dollars.     And  on  the  19th  of  January  1804  James      T«rm. 


})urcha8ed  of  Seth  Bailey  and  Mary,  his  wife,  another  of      BaUey 
the  heirs,  their  interest,  for.  the  price  of  one  hundred      Jam««. 
and  sixty  dollars*.     The   wives  of  Gillispie  and   Seth 
Bailey    signed    the   instruments  evidencing   the  con- 
tracts ;  but  there  seems   to  have  been   no  regular  con- 
veyance or  privy  examination,  and  the  contracts  could 
only  be  effectual  in  transferring  the  life  interests  of  the 
husbands.     John  James  the  younger  resided  in  Ohio, 
and  was  there  visited  by   the  appellant,  his  nephew, 
who,  on  the  Slst  of  July  1832,  entered  into  a  contract 
with  him  for  the  purchase  of  his  interest  as  heir,  and 
the   interests  he  had   acquired   under  the   executory 
contracts  aforesaid  with   Gillispie  and  wife  and  Seth 
Bailey  and  wife.     The  agreement  executed  ^  James 
to  Bailey  recites,  amongst  other  things,  that  for  and  in 
consideration  of  three  hundred  dollars  in  hand  paid  he 
sells  all  his  right,  title,  claim  and  demand  in  said  land, 
being  the  land  sold  to  John  James  by  Joseph  Spencer, 
and  descended   to  and  acquired  by  John   James,  one 
undivided  seventh  as  a  child  and  heir  of  John   James 
the  elder,  and  two  other  undivided   sevenths  by   pur- 
chase from   Gillispie   and  wife   and  Bailey  and  wife ; 
and  he  further  covenanted  to  give  the  appellant  im- 
mediate possession  of  the  land  ;  and   authorized  him 
to   acquire  the  legal  title    to  the    land,  by  virtue  of 
Spencer's  bond,  from  his  heirs. 

On  the  same  day  the  appellant  executed  his  bond 
to  James  for  three  hundred  dollars,  with  a  condition 
reciting  the  purchase  in  nearly  the  same  terms  as  the 
agreement ;  and  with  a  further  provision,  that  if  the 
appellant  should  not  succeed  in  setting  aside  a  decree 
obtained  in  the  County  court  of  Wood  in  the  name  of 
Joseph  Spencer  against  John  James'  heirs,  and  should 
not  succeed  in  acquiring  the  legal  title  from  the  heirs 
of  Spencer,  then^khe  obligation  to  be  void  ;  but  if  he 
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1854.  should  succeed,  then  to  be  valid.  The  agreements 
Term.  with  Gillispic  and  wife  and  Seth  Bailey  and  wife  seem 
Bailey  to  havc  been  delivered  to  the  appellant,  as  he  filed 
James,  them  as  part  of  his  exhibits  with  his  answer  in  another 
suit  brought  against  him  by  Gillispie  and  wife,  heard 
together  with  the  present  case. 

In  some  short  time  after  the  sale  and  transfer  as 
aforesaid  to  the  appellant,  Gillispie  and  wife  brought 
suit  against  the  appellant  and  the  heirs  of  John 
James,  asserting  their  right  to  their  one-seventh  of 
the  land ;  and  alleging  that  the  contract  between 
them  and  John  James  was  executed  when  they  were 
both  under  age.  The  appellant  answered,  insisting 
on  the  right  acquired  by  his  purchase  from  John 
James  ;  and  furthermore  contending  that  if  the  con- 
tract should  be  annulled,  the  complainants  asking 
equity  should  be  compelled  to  refund  the  ei^^hty  dol- 
lars paid  by  James,  which  he,  being  substituted  to  the 
place  of  his  vendor,  would  be  entitled  to  receive. 

About  the  same  time  or  shortly  after  Gillispie  and 
wife  instituted   their  suit,  the  bill  in  this   case  was 
filed  by  the   appellee  against  the  appellant,  in    which, 
after  setting  out  the  contract  between  himself  and  the 
appellant,  and  averring  that  the  decree  referred  to  in 
the  bond  and   agreement  had  been  rendered  inopera- 
tive, and  though  no  deed  had  been  made  by  Spencer's 
heirs,  yet  possession   had  been   held  under   the  title 
bond  for  thirty-five  years,  which  was  supposed  to  be  a 
good   title,   he   charges  that  the    appellant   does  not 
intend  to  attempt  to  get  a  deed,  but  held  and  enjoyed 
the  land  and  refused  to  pay  the  three  hundred   dollars 
or  cancel  the  contract.     The  bill  asked   that  the  con- 
tract be  rescinded  on  the  ground  of  fraud,  or   because 
of  the  failure  of  the  appellant  to  comply  with  it  :   or, 
if  it  could  not  be  rescinded,  that   the  land   should  be 
subjected  to  the  payment  of  the  purchase  money. 
The  appellant  in  his  answer  admits  that  he    vras  in 
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possession  of  the    land,  but  resisted  payment  for  it,       i854. 
because,  as  he  alleged,  Spencer's  heirs  were  seeking  to      Term. 


subject  the  land  to  the  payment  of  purchase  money      Baiiey 
said  to  be  due  by  John  James  the  elder  ;  and  also  upon      james. 
the  ground  that  Gillispie  and  wife  and  Seth  Bailey  and 
wife  refused  to  confirm  the  sales  of  their  undivided  in- 
terests aforesaid  :  And   he   denied    the   right   of  the    • 
court  to  rescind  the  contract. 

The  cause,  together  with  the  cause  of  Gillispie  and 
wife,  came  on  to  be  heard  together  on  the  17th  of 
February  1847;  and  it  appearing  that  the  suit  insti- 
tuted by  Spencer's  representatives  had  been  dismissed 
on  the  25th  of  March  1846,  a  copy  of  the  decree  dis- 
missing the  said  suit  being  filed  as  an  exhibit,  whereby 
the  decree  in  favor  of  Spencer's  representatives  could 
not  be  enforced  ;  but  it  further  appearing  that  the 
appellee  could  make  no  title  to  the  share  of  Gillispie 
and  wife,  because  in  that  suit,  heard  at  the  same  time, 
the  court  had  annulled  their  sale,  upon  the  ground  of 
infancy,  the  court  gave  the  appellant  his  election  to 
rescind  the  contract  or  pay  the  entire  purchase  money. 
Upon  his  failure  to  elect  to  rescind,  the  court  directed 
the  sale  of  the  one-seventh,  the  share  of  said  John 
James,  for  the  payment  of  the  entire  purchase  money* 
The  land  was  sold ;  and  upon  the  report  of  the  sale,  a 
decree  was  rendered  against  the  appellant  for  three 
hundred  dollars,  with  interest  from  the  date  of  the 
contract,  to  be  credited  by  the  net  proceeds  of  sale. 
From  this  decree  the  appellant  has  appealed. 

Price^  for  the  appellant. 
Fry^  for  the  appellee. 

Allen,  P.,  after  stating  the  case,  proceeded : 

It  is  objected  by  the  appellant's  counsel  that  the 
court  erred  in  not  decreeing  a  deed  from  the  vendor  to 
the  vendee.     The  vendor  had  not  the  legal  title.     This 
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18B4.  was  known  to  the  vendee,  and  the  vendor  merely  sold 

Jaly 

Term.  -  his  equitable  interest  under  the  title  bond,  and  autho- 


BaUey  rized  and  empowered  the  vendee  to  acquire  the  legal 
James,  title  from  Spencer's  heirs.  The  obligation  devolved 
on  the  appellant  to  institute  proper  proceedings  to  get 
in  the  legal  title,  if  he  had  deemed  it  of  any  importance 
•  to  him.  He  was  no  doubt  content  to  rest  on  the  title 
bond  executed  more  than  fifty  years  prior  to  the  final 
decree  in  this  cause,  and  the  possession  held  under  it 
by  himself  and  those  under  whom  he  claimed.  His 
default  in  not  getting  in  the  legal  title  furnishes  him 
with  no  protection  against  the  payment  of  the  pur- 
chase money. 

As  to  the  decree  referred  to  in  the  condition  of  the 
bond,  it  appears  from  the  decrees  in  this  case  and  the 
case  of  Gillispie  and  wife  against  the  appellant  and 
others,  that  the  said  decree  has  been  rendered  inopera- 
tive by  the  decree  of  the  same  court  of  the  25th  of 
March  1846,  in  the  case  of  Spencer's  administratore 
and  heirs  against  John  James,  &c. 

It  is  further  insisted,  that  the  appellant  purchased 
three-sevenths  of  the  land  and  gets  but  one  seventh  : 
that  Seth  Bailey  and  wife  have  not  conveyed  ;  and 
that  Gillispie  and  wife  have,  by  the  decree  rendered  in 
their  favor,  annulled  their  contract  of  sale  to  the  ap- 
pellee, on  the  ground  of  infancy.  The  appellee  agreed 
to  sell  all  his  right,  title  and  interest  in  and  to  three 
undivided  seventh  parts  of  said  land,  one  being  his 
own  undivided  equitable  interest  as  an  heir ;  the 
other  two  undivided  interests  he  claimed  by  purchase 
as  aforesaid  ;  and  the  contracts  of  purchase  were  de- 
livered over  to  the  appellant,  and  are  filed  by  him  as 
evidence  of  the  interests  he  acquired  in  the  land,  \rith 
his  answer  to  the  bill  of  Gillispie  and  wife.  He  saw, 
therefore,  when  he  contracted,  the  extent  of  his  ven- 
dor's interest.  He  required  and  received  no  covenant 
of  warranty.     He  knew,  or  is  presumed  to  have  known, 
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that  the  contracts  of  the  husbands  would  not  pass  the 
equitable  estates  of  their  wives,  and  that  they  were 
effectual  only  to  pass  the  life  estates  of  the  husbands. 
He  agreed  to  pay  for  the  absolute  interest  of  James, 
as  heir,  to  one-seventh,  and  these  interests  acquired  by 
the  contracts  with  Gillispie  and  S.  Bailey,  a  specific 
sum. 

The  contract  was  entire,  and  there  is  nothing  on  the 
face  thereof  from  which  it  can  be  ascertained  at  what 
price  the  different  interests  were  valued.  In  relation 
to  the  one-seventh,  the  interest  of  John  James,  there 
is  no  dispute  or  controversy.  Nor  is  it  shown  that  the 
appellant  has  not  obtained  all  that  he  was  entitled  to 
under  the  contract  with  S.  Bailey  and  wife.  It  does 
not  appear  that  the  validity  of  this  contract  has  been 
impeached,  or  that  the  appellant  has  been  disturbed 
in  the  enjoyment  of  what  the  contract  vested  in  John 
James,  and  which  the  latter  sold  to  him.  Seth  Bailey 
and  wife,  by  the  contract  of  January  1804,  merely 
sold  and  relinquished  their  equitable  interest  to  the 
appellee  ;  nor  did  the  latter,  by  his  agreement,  cove- 
nant with  the  appellant  that  they  should  make  any 
farther  conveyance.  But  in  regard  to  Gillispie,  though 
there  was  no  covenant  or  warranty  as  to  the  title  of 
the  thing  contracted  to  be  sold,  there  was  an  implied 
undertaking  oh  the  part  of  the  appellee  that  the  con- 
tract of  Gillispie  was  what  it  purported  to  be,  a  con- 
tract by  a  party  who  was  competent  to  enter  into  and 
bind  himself  by  such  contract.  In  this  it  appears  he 
was  mistaken.  Gillispie  has  succeeded,  by  the  decree 
of  the  court,  in  vacating  and  annulling  the  contract, 
upon  the  ground  of  infancy  ;  and  the  appellant  thereby 
loses  the  life  interest  of  said  Gillispie  in  the  subject 
for  which  he  contracted  to  pay  the  appellee  the  sum 
of  three  hundred  dollars.  For  this  cause  he  would 
have  been  entitled  to  call  for  a  rescission  of  the  con- 
tract.    But  instead  of  resorting  to  this  course,  he  re- 
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1864.       sisted  all  efforts  of  the  appellee  to  procure  a  rescission  ; 
Term.      and  he  did  this  with  full  knowledge  of  the  pretension? 


Bailey  of  Gillispie.  He  purchased  from  the  appellee  on  the 
James.  31st  of  July  1832.  The  bill  of  Gillispie  was  filed  on 
the  3d  of  June  1833.  He  was  then  apprised  of  the 
difKculty  as  to  this  interest.  He  had  then  paid  no 
part  of  the  purchase  money.  Instead  of  abandoning 
his  claim,  he  insisted  in  his  answer  upon  the  validity 
of  the  transfer  in  the  first  instance,  or  that,  from  long 
acquiescence,  it  could  not  be  then  impeached ;  but,  in 
the  event  of  his  being  mistaken  in  these  views,  he 
claimed  the  right  to  recover  from  Gillispie  the  con- 
sideration paid  to  him  for  the  sale  of  his  interest  by 
the  said  John  James. 

In  a  short  time  after  the  institution  of  the  said  suit 
by  Gillispie,  the  appellee  filed  his  bill,  mainly  for  the 
purpose  of  rescinding  the  contract ;  but  this  was  re- 
sisted by  the  appellant;  and  when,  in  February  1847, 
the  cause  was  heard,  the  court,  by  its  interlocutory 
decree,  gave  the  appellant  the  election  to  rescind  the 
contract  or  to  pay  the  purchase  money.  In  this  case 
no  fraud  is  imputed  to  the  appellee.  It  is  nowhere 
pretended  that  he  knew  Gillispie  was  an  infant  in 
1803,  when  he  sold  to  the  appellee,  or  when  the  latter 
transferred  this  interest  to  the  appellant  in  1832.  On 
the  contrary,  he  had  a  right,  from  the  long  silence  of 
Gillispie,  to  presume  that  the  transfer  was  valid.  Bnt 
the  mutual  error  of  the  parties,  in  the  substance  of 
the  thing  contracted  for,  was  a  good  ground  for  re- 
scinding the  contract ;  and  if  the  appellant  had  sought 
such  rescission  when  the  knowledge  of  the  mistake 
was  first  acquired,  or  consented  to  it  when  the  ap- 
pellee filed  his  bill  for  that  purpose  so  soon  after  the 
sale,  the  parties  could  have  been  placed  in  statu  yw^, 
without  injury  to  either,  so  far  as  the  record  discloses- 
But  he  resisted  a  rescission,  and  even  so  late  as  1847: 
and  when  the  election   was  tendered  to  him   he  still 
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declined  it :    He  cannot  now  be  permitted  to  claim  a       i854. 
partial  rescission.  Term. 


The  contract  was  entire;  an  agreement  to  pay  a  Batiey 
gross  sum  for  the  interests  transferred  ;  and  he  has  no  James, 
right  to  rescind  one-third  of  the  contract,  and  enforce 
the  residue.  Glassell  v.  Thomas^  3  Leigh  113.  Tliere 
is  no  middle  ground  here  between  a  rescission  in  toto 
and  an  execution  in  toto.  But  the  record  shows  a  suffi- 
cient motive  for  his  not  desiring  a  rescission.  In  the 
suit  of  Gillispie  he  claimed  to  be  substituted  to  the 
rights  of  the  appellee,  and,  as  such,  entitled  to  a  decree 
against  Gillispie  for  the  price  paid  to  him  by  the  ap- 
pellee for  his  interest  in  the  land  ;  and  the  court,  upon 
vacating  Gillispie's  release,  decreed  he  should  refund 
the  consideration  with  interest,  subject  to  a  deduction 
for  rents  and  profits.  The  consideration,  with  interest 
from  1803,  would,  in  all  probability,  have  much  ex- 
ceeded the  value  of  Gillispie's  life  estate  in  the  sub- 
ject. The  appellant  may  have  rested  satisfied  that 
the  existence  of  this  claim  would  either  induce  Gillis- 
pie to  forego  the  assertion  of  his  right  to  the  subject, 
or  would  more  than  indemnify  him  for  the  price  he 
agreed  to  pay  to  the  appellee  for  this  particular  in- 
terest. In  truth,  it  would  seem  from  the  record  that 
the  appellant  was  rather  disposed  to  raise  up  objec- 
tions to  his  own  title,  so  long  as  they  would  avail  him 
to  resist  the  claim  of  his  vendor  for  payment.  It  does 
not  appear  that  he  instituted  any  proceedings  to  set 
aside  Spencer's  decree ;  and  it  was  not  until  the  dis- 
missal of  the  bill  filed  by  Spencer's  administrators  that 
said  decree  was  ascertained  to  be  inoperative.  He 
took  no  steps  to  procure  a  legal  title  from  Spencer'& 
heirs.  He  refused  to  rescind,  though  apprised  at  an 
early  day  of  the  mistake  as  to  Gillispie's  interest. 
He  has  availed  himself  of  his  right,  as  representing 
his  vendor,  to  repel  the  claim  of  Gillispie  until  he 
shall  refund  the  price  he  received  from   John  James, 
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with  the  long  arrears  of  interest.  In  the  mean  tirae 
he  has  held  all  he  contracted  for,  and  enjoyed  the 
profits.  I  think  the  court  properly  required  him  to 
pay  the  purchase  money  when  he  declined  to  rescind 
the  contract. 

It  is  further  argued,  that  the  court  erred  in  giving 
interest  on  the  three  hundred  dollars  from  the  date  of 
the  contract ;  that  it  was  not  payable  but  upon  a  con- 
tingency which  has  never  happened.  The  contract 
recites  that  it  was  in  consideration  of  three  hundred 
dollars  in  hand  paid ;  and  the  bond  was  payable  pre- 
sently, though  a  condition  was  attached,  in  the  nature 
of  a  defeasance,  upon  a  certain  contingency.  The  ap- 
pellee bound  himself,  by  the  contract  of  sale,  to  give 
immediate  possession ;  and  the  appellant,  by  his  an- 
swer, admits  that  he  was  in  possession.  He  has  en- 
joyed the  profits,  and  in  equity  should  pay  interest  on 
the  price  contracted  to  be  paid :  and  that,  it  seems  to 
me,  is  the  effect  of  the  bond  and  agreement.  The 
latter  shows  a  cash  sale,  and  the  bond  admits  an  exist- 
ing debt  due  presently,  but  liable  to  be  defeated  in  the 
event  of  his  failure  to  set  aside  the  decree  or  get  9l 
title.  It  seems  to  me  that  interest  was  properly 
allowed  from  the  date  of  the  contract. 

I  am  for  aflirming  the  decree. 

MoNCUEE  and  Lee,  Js,  concurred  in  the  opinion  of 
Allen,  J. 


Samuels,  J.  dissented. 
Decree  affirmed. 
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Wilson  v.  Lazier  cfc  als.  i854. 
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August  22d. 

1.  A  certificate  of  the  secretary  of  state  of  Ohio,  under  the  great 

seal  of  the  state,  that  the  statute  certified  is  correctly  copied 
from  the  original  rolls  now  on  file  in  this  (his)  office,  is  a 
due  authentication  of  the  statute,  according  to  the  act  of 
congress.* 

2.  A  note  made,  in  a  particular  country  is  to  be  deemed  a  note 

governed  by  the  laws  of  that  country,  whether  it  is  made 
payable  there,  or  it  is  payable  generally,  without  naming 
any  particular  place. 
8.  The  possession  of  a  negotiable  instrument  is  prima  facie  evi- 
dence that  the  holder  took  it  for  value,  and  that  he  came 
to  it  honestly. 

4.  A  total  failure  of  the  consideration  of  a  negotiable  note  does 

not  impose  on  the  innocent  holder  the  onus  of  proving  that 
he  gave  value  for  it. 

5.  If  the  evidence  raises  a  suspicion  of  fraud  in  the  procurepient 

of  the  note,  then  the  holder  is  bound  to  show  that  he  gave- 
value  for  it. 

6.  Bill  by  maker  of  a  negotiable  note  against  payee,  endorser 

and  holder  for  value,  to  enjoin  its  payment  on  the  ground 
of  failure  of  consideration.  As  between  the  maker,  payee 
and  endorser,  it  appears  the  consideration  of  the  note  had 
wholly  failed,  and  that  the  payee  had  endorsed  it,  without 
consideration,  as  a  gift  to  the  endorser.  Though  the  maker 
is  bound  to  pay  the  note  to  the  holder,  he  is  entitled  to 
recover  the  amount  so  paid  from  the  payee ;  or,  upon  his 
inability  to  pay,  to  recover  of  the  endorser  the  amount  re- 
ceived by  him  for  the  note. 

In  June  1848  Noah  L.  Wilson  filed  his  bill  in  the 
Circuit  court  of  Wood  county,  in  which  he  alleged 
that  on  the  26th  of  September  1837  Enoch  Rector,  of 
that  county,  sold  and  conveyed,  with  general  warranty,, 
to  the  plaintiff  and  John  Mills  one  undivided  fourth  of 
certain  lands  and  lots  in  the  county  of  Washington,  in 
the  state  of  Ohio  ;  and  that  for  one  moiety  of  the  pur- 

♦  See  Judge  DanieVs  opinion  for  the  act  of  congress,  2  Story's 
Laws  U.  S.,  p.  947-48. 
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chase  inoDev,  amounting  to  two  thousand  one  bnndred 
and  eighty-.seven  dollars  and  fifty  cents,  the  plaintiff 
executed  to  Rector  his  note,  bearing  date  the  1st  day 
of  January  1S3S,  payable  ten  years  thereafter,  and 
bearing  three  jnr  ctntum  per  aim  inn  interest.  That 
shortly  afterwards  Hector,  without  any  consideration, 
but  intending  it  as  a  gift,  assigned  the  said  note  to 
certain  persons,  trustees  of  Hector  College,  an  institn. 
tion  located  in  Taylor  county,  in  Virginia,  all  the  par- 
ties to  this  assignment  then  living  in  this  state,  and 
the  same  having  been  made  here;  and  that  these  trus- 
tees had  since  assigned  the  note  to  William  Lazier. 

The  bill  further  charged,  that  previous  to  the  con- 
veyance to  the  plain tiif  and  Mills,  Rector  had  mort- 
gaged the  property  to  the  Ohio  Life  and  Trust  Com- 
pany;  and  in  a  suit  by  that  company  in  the  state  of 
Ohio,  to  foreclose  the  mortgage,  all  the  property  had 
been  decreed  to  be  sold,  and  part  of  it  had  been  sold 
under  the  decree,  and  the  whole  of  it  would  be  re- 
quired to  be  sold  to  satisfy  the  mortgage  debt ;  so  that 
the  consideration  of  the  note  had  wholly  failed.  And 
it  was  further  alleged  that  Rector  was  insolvent. 

The  bill  made  Rector,  Lazier  and  the  trustees  of 
Rector  College  defendants;  called  upon  them  to  state 
the  consideration  Rector  had  received  for  the  assign- 
ment of  the  note,  and  what  was  the  consideration 
which  the  plaintiff  had  received  for  it.  And  the 
prayer  of  the  bill  was  that  the  contract  for  the  sale  of 
the  land  might  be  rescinded  ;  that  the  note  might  be 
delivered  up  to  be  canceled  ;  and  for  general  relief. 

Lazier  answered  the  bill.  He  stated  that  he  pur- 
chased the  note  of  Wright  and  Baldwin  for  a  full, 
valuable  consideration  :  That  they  were  house  carpen- 
ters, and  had  built  Rector  College,  and  received  the 
note,  in  part  payment  of  their  bill,  from  the  trustees. 
That  he  had  afterwards  endorsed  it,  and  passed  it  off; 
but,  when   it  became  due,  he  had  been   sued   upon  it, 
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had  no  knowledge  whatever  of  the   transactions  be-       Term, 
tween  Wilson  and  Hector  and  liector  and  the  trustees      wikon^ 
of  the  college.     That  he  was  a  purchaser  for  value,      lmW 
without  notice  of  any  equity,  want  of  consideration, 
or  any  other  fact  or  circumstance  connected  with  said 
note,  until  some  time  after  he  had  purchased  it.     And 
he  alleged   that  the  note  was  made  and   delivered   to 
Hector  in  Ohio  ;  and  that  by  the  laws  of  Ohio  it  was 
a  negotiable  instrument,  and   to  be  governed  by  the 
law  merchant. 

Rector  also  answered,  and  alleged  that  the  note  was 
given  upon  a  compromise  between  himself  and  the 
plaintiff  and  Mills,  with  a  fulj  knowledge,  on  their 
part,  of  the  existence  of  the  mortgage  on  the  pro- 
perty. He  states  that  he  never  received  any  value  for 
the  note.  The  bill  was  taken  for  confessed  as  to  the 
trustees  of  Rector  College. 

There  was  no  evidence  but  the  answer  of  Rector, 
that  the  consideration  of  the  note  was  the  land  in 
Ohio.  If  that  was  the  consideration,  it  had  wholly 
failed.  The  note  was  dated  at  Marietta,  in  Ohio,  and 
was  payable  generally  to  the  order  of  Rector ;  and 
Wilson,  the  maker,  lived  at  the  time,  and  continued  to 
live,  in  Marietta.  It  did  not  appear,  except  from  the 
answer  of  Rector,  upon  what  terms  he  assigned  it  to 
the  trustees  of  Rector  College. 

It  was  also  shown  that  Wright  and  Baldwin  built 
the  college,  and  the  note  was  assigned  to  them  by  the 
trustees,  by  endorsement  on  the  back  thereof.  It  was 
proved  that  they  stated  they  liad  sold  the  note  to  La- 
zier ;  and  there  was  in  the  record  a  deed  by  which  the 
trustees  conveyed  the  college  property  in  trust,  that  if 
Lazier  failed,  upon  the  use  of  due  diligence,  to  recover 
the  amount  of  the  note  from  Wilson  or  Rector,  the 
property  should  be  sold,  and  Lazier  should  be  paid  the 
6um  of  one  thousand  three  hundred  dollars,  with  six 
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Term.      1839  Until  paid  ;  that  being  the  amount  they  had  re- 


ft ais. 


Wilson  ceived  for  the  note.  These  statements  of  Wright  and 
Liu'ier  Baldwin,  and  the  deed  from  the  trustees,  were  ex- 
cepted to  by  the  plaintiff  as  incompetent  evidence. 

There  was  also  in  the  record  the  copy  of  an  act  of 
the  legislature  of  the  state  of  Ohio,  by  which  all  notes 
for  a  sum  certain,  and  payable  to  order,  were  made 
negotiable.  The  first  section  will  be  found  in  the 
opinion  of  Judge  Daniel.  The  copy  of  the  act  was 
certified  by  the  secretary  of  state  of  Ohio,  under  the 
great  seal  of  the  state,  as  being  correctly  copied  from 
the  original  rolls  then  on  file  in  his  office. 

When  the  cause  came  on  to  be  heard  the  court  dis- 
missed the  bill  as  to  all  the  parties  but  Rector,  and 
gave  the  plaintiff  a  decree  against  him  for  the  amonnt 
of  the  note,  with  three  per  cent,  per  annum,  interest. 
And  thereupon  Wilson  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Price^  for  the  appellant. 
Grattan^  for  the  appellee,  Lazier. 

Daniel,  J,  I  do  not  perceive  any  ground  for  the 
objection  made  to  the  authentication  of  the  copies  of 
the  statutes  of  the  state  of  Ohio,  filed  by  the  appellee, 
Lazier.  The  act  of  congress,  approved  March  27, 
1804,  declares  that  all  records  and  exemplifications  of 
office  books,  which  may  be  kept  in  any  public  office 
of  any  state,  not  appertaining  to  a  court,  shall  be 
proved  or  admitted  in  any  other  court  or  office  in  any 
other  state,  by  the  attestation  of  the  keeper  of  said 
records  or  books,  and  the  seal  of  his  office  thereto 
annexed,  if  there  be  a  seal ;  together  with  a  certificate 
of  the  presiding  justice  of  the  county  or  district  in 
which  such  office  may  be  kept,  or  of  the  governor, 
the  secretary  of  state^  the  chancellor,  or  the  keeper  of 
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the  great  seal  of  the  state,  that  the  said  attestation  is       ism. 
in  due  form,  and  by  the  proper  officer.     And  if  the      Term. 


&als. 


said  certificate  be  given  by  the  governor,  the  secretary  ""ii^ji^ 
of  state,  the  chancellor  or  keeper  of  the  great  seal,  it  Liuier 
shall  be  under  the  great  seal  of  the  state  in  which  the 
said  certificate  is  made.  Story's  Laws  of  the  U.  S., 
vol.  2,  947-8.  And  we  have  the  certificate  of  the 
secretary  of  state  of  the  state  of  Ohio,  under  the  great 
seal  of  the  state,  stating  that  the  said  acts  "  are  cor- 
rectly copied  from  the  original  rolls  now  on  file  in  this 
(his)  office." 

From  this  certificate  it  appears  that  the  secretary  of 
state  is  himself  also  the  keeper  of  the  rolls.  If  the 
offices  had  been  separate,  his  certificate  of  the  attesta- 
tion of  the  keeper  of  the  rolls  would,  plainly,  under 
the  provisions  of  the  law,  have  been  sufficient,  without 
any  additional  certificate  by  the  governor.  I  do  not 
see  how  the  fact  that  he  happens  to  hold  both  offices 
detracts  at  all  from  the  efficacy  of  his  certificate  as 
secretary  of  state. 

By  the  first  section  of  the  first  of  the  above  men- 
tioned acts,  all  bonds,  promissory  notes,  bills  of  ex- 
change, foreign  or  inland,  drawn  for  any  sum  or 
sums  of  money  certain,  and  made  payable  to  any  per- 
son, or  order,  &c.,  are  placed  on  the  footing  of  nego- 
tiable paper.  The  note  for  two  thousand  one  hundred 
and  eighty-seven  dollars  and  fifty  cents  is  dated  "  Ma- 
rietta." In  the  deed  from  Rector  to  Mills  and  Wilson, 
of  the  29th  of  September  1837,  the  two  latter  are 
described  as  of  Marietta,  Washington  county,  Ohio. 
And  the  witness  Murdock  in  his  deposition  states  that 
he  has  been  acquainted  with  Wilson  for  some  ten 
years,  and  during  that  time  had  always  understood 
that  his  residence  was  in  the  town  of  Marietta,  in  the 
state  or  Ohio.  The  evidence  is,  therefore,  I  think, 
ample  to  show  that  the  note  was  executed  in  Ohio ; 

Vol.  XI.— 61 
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Term,      stands  on  tlie  footing  of  a  negotiable  instrument. 
Wilson  Such  being  the  lex  loci  contractus^  the  note  must  be 

Lanier  treated  as  negotiable  paper  here :  For  it  seems  to  be 
well  settled  that  a  negotiable  note,  made  in  a  par- 
ticular country,  is  to  be  deemed  a  note  governed  by 
the  law  of  that  country,  whether  it  is  expressly  made 
payable  there  or  is  payable  generally,  without  naming 
any  particular  place ;  since  at  most,  under  the  latter 
circumstances,  it  is  as  much  payable  in  that  country  as 
elsewhere.  Hence  such  a  note  makes  the  maker  liable 
only  according  to  the  law  of  the  country  where  the  note 
is  executed,  although  endorsed  in  another  country; 
and  his  liabilities,  and  so  also  his  rights ;  as  for  ex- 
ample, the  right  to  set  up  equitable  defences  against 
the  note,  if  allowed  by  the  country  where  the  note 
is  executed,  are  regulated  by  the  law  of  the  same 
country.     Story  on  Promissory  Notes,  §  172. 

Lazier  must  be  presumed  to  heprima  facie  a  holder 
for  value.  Story  on  Promissory  Notes,  §  196.  "  The 
owner  of  a  bill  is  entitled  to  recover  upon  it,  if  he 
came  to  it  honestly ;  that  fact  is  im^We&j  p7*ima  facie^ 
by  possession  ;  and  to  meet  the  inference  so  raised, 
fraud,  felony,  or  some  such  master,  must  be  proved." 
Extract  from  the  opinion  of  Lord  Denman  in  Arhouin 
V.  Anderson.l  Ad.  &  Ellis  N.  K.  498,  504,  41  Eng.  C. 
L.  R.  642,  cited  in  note  to  foregoing  section.  Vathir 
V.  Zaiie^  6  Gratt.  266,  opinion  of  Allen,  J.  Upon  the 
supposition,  however,  that  the  establishment  of  want 
or  failure  of  the  consideration  would  make  it  incum- 
bent upon  the  holder  to  show  that  he  had  given  value 
for  the  note,  no  such  matter  is  established  here  as 
against  Lazier.  In  his  answer  he  denies  all  know- 
ledge whatever  of  the  transactions  between  Wilson 
and  Rector.  He  avers  that  he  is  an  innocent  pur- 
chaser for  a  full,  fair  and  valuable  consideration,  with- 
out any  notice  whatever  of  any  equity,  want  of  con- 
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sideration,  or  any  other  fact  or  circumstance  connected        ism. 
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with  the  note,  until  some  time  after  he  had  purchased. 


Term. 


The  statements  in  the  bill,  and  the  admissions  in  the     wuson 
answer  of  Rector  as  to  the  contract  on  which  the  note      La^er 

StaiB. 

was  founded,  furnish  no  proof  against  Lazier.  As  to 
him  there  seems  to  be  the  entire  absence  of  any  com- 
petent evidence  to  show  what  was  the  origin  of  the 
note. 

Even,  however,  if  there  were  evidence  competent 
and  plenary,  as  against  Lazier,  to  show  a  failure  of  the 
consideration  of  the  note,  I  should  still  hold  that  he 
was  not  bound  to  prove  that  he  paid  value  for  it. 
There  is  no  evidence  of  fraud  in  the  origin  or  negotia- 
tion of  the  note  ;  and  the  mere  failure  of  consideration 
does  not  impose  on  the  innocent  holder  the  onus  of 
showing  the  consideration  he  gave  for  the  note.  In  a 
note  to  Chitty  on  Bills,  10th  American  edition,  p.  648, 
we  have  a  report  of  the  case  of  Whitaker  v.  Edtnunds^ 
1  Mood.  &  Rob.  366.  In  that  case  Patterson,  judge, 
said  :  *'  Since  the  decision  of  Heath  v.  Sansom^  2  Bar. 
&  Adol.  291,  22  Eng.  C.  L.  R.  78,  the  consideration  of 
the  judges  has  been  a  good  deal  called  to  the  subject ; 
and  the  prevalent  opinion  among  them  is,  that  the 
courts  have  of  late  gone  too  far  in  restricting  the  ne- 
gotiability of  bills  and  notes.  If,  indeed,  the  defendant 
can  show  that  there  has  been  something  of  fraud  in 
the  previous  steps  of  the  transfer  of  the  instrument, 
that  throws  upon  the  plaintiff  the  necessity  of  show- 
ing under  what  circumstances  he  became  possessed  of 
it.  So  far,  I  accede  to  the  case  of  Heath  v.  Saiisom^ 
for  there  were  in  that  case  circumstances  raising  a  sus- 
picion of  fraud  ;  but  if  I  added  on  that  occasion,  that 
even  independently  of  those  circumstances  of  suspicion, 
the  holder  would  have  been  bound  to  show  the  con- 
sideration which  he  gave  for  the  bill,  merely  because 
there  was  an  absence  of  consideration  as  between  the 
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wflson  And  in  Knight  v.  Pughy  4  Watts  &  Sergeant  445, 

the  authorities  are  fully  examined  and  reviewed,  and 
the  rule  stated  to  be,  that  in  a  suit  against  the  maker, 
by  an  endorsee,  the  plaintiff  cannot  be  called  upon  to 
prove  that  he  paid  value  for  the  note,  until  the  defen- 
dant has  shown  it  was  obtained  or  put  in  circulation 
by  fraud  or  undue  means.  In  the  opinion  of  Sergeant, 
judge,  it  is  conceded  that  the  rule  at  one  time  obtained 
of  allowing  the  defendant,  on  proving  that  he  received 
no  consideration,  to  call  upon  the  plaintiff  to  show 
the  consideration  he  gave  for  the  note ;  but  he  pnv 
ceeds  to  show  that  the  latest  authorities  exclude  want 
of  consideration  in  the  note,  or  subsequent  failure, 
from  the  class  of  cases  in  which  the  defendant  may 
call  on  the  plaintiff  to  prove  the  consideration  he  paid. 
See  Low  v.  Chifney,  27  Eng.  C.  L.  R.  383. 

There  is  nothing  in  Vathir  v.  Zane^  6  Gratt.  246, 
decided  by  the  court,  or  intimated  by  any  of  the 
judges,  in  conflict  with  these  authorities.  The  propo- 
sition there  decided  is,  that  when  fraud  in  the  pro- 
curement of  the  note  is  averred  and  proved,  the  maker 
has  brought  himself  within  the  exception  to  the  gene 
ral  rule  ;  that  the  onus  jprobandi  is  then  shifted,  and 
thrown  on  the  holder  to  show  he  has  paid  value. 

In  this  view  of  the  law  the  exclusion  of  the  declara- 
tions of  Wright  and  Baldwin,  in  reference  to  the  trans- 
fer of  the  note,  could  not  affect  the  case,  so  far  as  Lazier 
is  concerned,  no  ground  being  laid  for  requiring  him 
to  prove  what  consideration  he  paid  for  the  note. 
The  court  below  has  therefore,  I  think,  very  properly 
refused  any  relief  against  the  note  in  the  hands  of 
Lazier. 

As  between  the  maker  and  the  payee  of  the  note, 
however,    the    want    of  consideration    or    subsequent 
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failure  is  a  proper  defence,  and  the  equities  between        ism. 

T«r«. 


them  are  not  lost  or  destroyed  by  the  transfer  of  the 
note :  As  between  Wilson  and  Hector,  the  testimony 
is  ample  to  show  that  there  has  been  an  entire  failure 
of  the  consideration  for  which  the  note  was  given,  the 
whole  of  the  land,  in  payment  of  the  purchase  money 
of  which  it  was  executed,  having  been  absorbed  by  a 
paramount  incumbrance. 

In  this  state  of  things  the  principles  decided  in  the 
cases  of  Dade* 8  adrn^r  v.  Madison^  5  Leigh  401,  and 
Pettii  V.  Jennhigs^  2  Rob.  R.  676,  would  seem  fully  to 
sanction  such  a  decree  as  has  been  rendered  by  the 
Circuit  court  in  favor  of  Wilson  against  Rector.  In 
the  first  mentioned  case  an  order  was  drawn  by  Dade 
on  Madison  in  favor  of  Tankersly,  and  accepted  by 
Madison.  Tankersly  having  obtained  a  judgment  at 
law  on  the  order  against  Madison,  the  latter  enjoined 
the  judgment,  on  the  ground  that  the  order  and  accep- 
tance were  founded  on  a  gaming  consideration.  Dade, 
in  his  answer,  admitted  that  the  order  was  drawn  by 
him  for  money  which  he  had  won  of  Madison  at  cards; 
and  he  said  that  Tankersly  was  apprised  of  the  con- 
sideration and  took  the  order*  at  his  own  risk.  Tan- 
kersly denied  all  knowledge  of  the  transactions  be- 
tween Dade  and  Madison,  in  consideration  of  which 
the  order  was  drawn  ;  averred  that  he  had  given  Dade 
an  adequate  valuable  consideration  for  it ;  and  that 
Madison  accepted  it  without  hesitation  or  objection, 
and  had  obtained  indulgence  from  time  to  time,  on 
promise  of  payment.  There  was  no  evidence  as  be- 
tween Madison  and  Tankersly  to  establish  that  the 
order  was  founded  on  a  gaming  consideration,  unless 
the  answer  of  Dade  could  be  used  against   Tankersly. 

This  court  held  that  the  answer  of  Dade  was  no 
evidence  against  Tankersly ;  and  there  being  a  failure 
to  show,  by  any  testimony  competent,  as  against  him, 
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1864.        that  there  was  any   vice   in   the  consideration  of  the 
Term.      Order,  Tankersly  was  permitted  to  execute  his  jndg- 


wusoD      ment  against   Madison.     But  the  court  also   held  that 

LAd«r      the  Circuit  court  had  properly  rendered  a  decree  over 

in  favor  of  Madison  against  Dade,  of  which  Madison 

should   be  permitted   to  avail  himself  as  soon   as  he 

satisfied  the  judgment  in  favor  of  Tankersly. 

In  the  second  case,  {Peiiit  v.  Jennings^)  the  same 
principles  were  reafiirmed.  In  an  injunction  suit  bv 
the  obligor  in  a  gaming  security  against  the  obligee 
and  an  assignee,  the  gaming  consideration  was  ad- 
mitted by  the  obligee  in  his  answer,  but  there  was  no 
competent  proof  against  the  assignee.  The  assignee 
was  permitted  to  recover,  but  the  obligor  was  indem- 
nified by  a  decree  over  against  the  obligee.  The 
grounds  for  such  relief  are  forcibly  stated  by  Judge 
Baldwin  in  his  opinion :  ''  When  a  failure  of  proof 
(he  says)  as  to  the  assignee,  on  a  supervening  equity 
between  him  and  the  obligor,  induces  a  court  of 
equity  to  enforce  the  security  in  behalf  of  the  as- 
signee, or,  what  is  in  effect  the  same,  to  suflfer  it  to  be 
enforced,  then  the  court  ought  to  proceed,  if  the  sub- 
ject and  parties  be  properly  before  it,  to  administer 
the  justice  of  the  case  as  between  the  obligor  and  the 
obligee.  The  latter  having  by  his  contract  of  assign- 
ment appropriated  to  himself  the  avails  of  the  secu- 
rity, and  being  enabled  to  retain  them  by  the  act  of 
the  court,  which  relieves  him  incidentally  from  all  re- 
sponsibility to  his  assignee,  the  result  is,  when  the  se- 
curity shall  have  been  enforced  against  the  obligor, 
that  the  obligee  has  obtained  from  him  in  substance, 
though  not  in  form,  by  means  of  a  compulsory  pro- 
ceeding, satisfaction  of  a  debt  destitute  of  considera- 
tion, and  denounced  by  the  law  :  but  the  subject  and 
the  parties  are  still  before  the  court,  and  I  am  at  a  loss 
to  conceive  upon  what  principle  the   court  can  refuse 
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redress  to  the  obligor  against  the  obligee."     So  here,       ih64. 
the  whole  foundation  on  which  the  note  rested  having      Term. 


&  als. 


been  swept  away  by  an  entire  failure  of  the  conside-  wiiaon 
ration,  it  was  a  worthless  paper,  and  liable  to  be  can-  La^er 
celed  so  long  as  it  remained  in  the  hands  of  Rector. 
By  means  of  his  transfer,  and  of  the  transfers  of  others 
claiming  under  him,  the  note  has  reached  the  hands  of 
one  who,  from  considerations  of  commercial  policy 
favoring  the  negotiability  and  circulation  of  such  in- 
struments, is  allowed,  under  the  circumstances,  to  en- 
force it  against  the  maker  as  a  valid  security.  But 
Rector  has  thereby  acquired  no  advantage  which  can 
avail  him  in  a  court  of  equity.  Having  voluntarily 
placed  it  out  of  his  power  to  cancel  the  note,  he  is 
bound,  in  equity  and  good  conscience,  to  place  Wilson, 
as  nearly  as  may  be,  in  the  position  he  occupied  be- 
fore the  note  was  endorsed  away.  The  measure  of 
the  indemnity  is  the  amount  that  Wilson  is  bound  to 
pay  to  Lazier,  viz  :  the  principal  and  interest  of  the 
note. 

The  decree  in  favor  of  Wilson  against  Rector  is, 
therefore,  I  think,  clearly  right ;  but  the  court  has,  it 
seems  to  me,  stopped  short  of  giving  to  Wilson  the 
whole  relief  to  which  he  is  entitled.  It  is  alleged  in 
the  bill  that  Rector  assigned  or  endorsed  the  note  to 
the  trustees  of  Rector  College,  without  consideration ; 
that  he  made  a  donation  of  said  note  to  the  college ; 
and  that  the  said  trustees  had  transferred  the  note  to 
Lazier.  They  have  not  answered,  and  the  bill  as  to 
them  has  been  taken  as  confessed  ;  and  from  the  deed 
executed  by  the  trustees  on  the  11th  November  1839, 
styling  themselves  Trustees  of  the  Western  Virginia 
Education  Society,  it  is  recited  that  Rector  transferred 
the  note  to  the  said  trustees,  and  that  they,  for  the 
purpose  of  raising  funds  to  erect  the  necessary  build- 
ings of  said  society,  sold  and  transferred  the  said  note 
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1864.  to  James  D.  Wright  and  David   Baldwin,  and   that 

July 

Term.  Wright  and  Baldwin  subsequently  «^irf  and  transferred 


Wilson      it  to  Lazier  :  And  the  said  deed  conveys  property  for 
LMier      the  purpose  of  indemnifying  and  securing  Lazier,  in 
the  event  that  he  should  fail,  after  using  due  diligence, 
to  recover  the  debt  from  Wilson  and  Rector. 

The  want  or  failure  of  consideration  in  the  note 
may  be  insisted  upon  as  a  defence,  not  only  between 
the  original  parties  to  the  contract,  but  also  between 
the  maker  and  one  who  claims  under  the  payee  with- 
out having  given  value  for  the  note.  Story  on  Pro- 
missory Notes,  §  190.  If  the  note  were  now  in  the 
possession  of  the  society,  they  would  have  nothing  to 
plead  against  its  cancellation.  The  presumption  which 
has  stood  to  Lazier  in  the  place  of  proof,  and  protected 
him  as  a  hona  fide  holder  for  value,  cannot  be  invoked 
by  the  society.  They  have  not  denied  the  positive 
allegation  of  the  bill,  that  they  acquired  the  note  by 
donation.  They  have,  by  their  own  admission,  sold 
and  transferred  the  note,  and  have  placed  their  en- 
dorsee in  a  position  to  enforce  it.  If  permitted  to  re- 
tain the  purchase  money  of  the  note  to  the  prejudice 
of  Wilson,  they  will,  in  substance  and  effect,  have 
coerced  him  to  pay  to  them  the  amount  of  a  note 
against  which,  as  between  him  and  them,  he  had  a 
valid  defence.  They  may  have  parted  with  the  note^ 
and  most  probably  did  part  with  it,  without  any 
knowledge  of  the  defect  or  failure  in  the  considera- 
tion. But  they  gave  nothing  for  the  note,  and  to  the 
extent  that  they  have  received  value  for  it  they  are 
in  the  receipt  of  money  which  they  had  no  right,  in 
equity,  to  collect.  They  are  holding  funds  to  which 
another  inforo  conscientioe  has  a  better  right.  Rector  is 
alleged  and  proved  to  be  insolvent.  The  decree  over 
against  him  will,  therefore,  in  all  probability,  prove 
unavailing.     In  such  an  event,  I  do  not  perceive  upon 
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what  grounds  of  equity  his  voluntary  donee  can  claim 
to  hold  the  funds  which  have  been  realized,  in  effect, 
by  the  collection  of  an  instrument  wholly  void  of 
consideration. 

It  seems  to  me  that  the  society,  in  such  a  state  of 
things,  is  bound  to  hand  over  to  Wilson  whatever  they 
may  have  received  as  the  price  of  the  transfer  of  the 
note. 

Upon  the  whole,  I  think  the  decree  is  right  in  all 
things  except  in  dismissing  the  bill  as  to  the  Western 
Virginia  Education  Society.  I  am,  therefore,  for  atBrm- 
ing  the  decree,  so  far  as  it  refuses  to  relieve  Wilson 
against  the  note  in  the  hands  of  Lazier,  and  gives  him 
a  decree  over  against  Rector;  but  for  reversing,  so  far 
as  it  dismisses  the  bill  against  the  society,  and  for  re- 
manding the  cause  for  further  proceedings,  with  liberty 
to  Wilson,  on  paying  the  amount  of  the  note  and  in- 
terest to  Lazier,  and  on  showing  that  the  decree  against 
Rector  has  proved  unavailing,  to  apply  for  and  have  a 
decree  against  the  society  for  the  amount  that  they 
received  as  the  price  of  the  note,  with  its  interest. 


1854. 
July 
Term. 

Wilson 

V. 

Lasier 
&als. 


The  other  judges  concurred  in  the  opinion  of 
Daniel^  J. 

The  decree  was  as  follows : 

The  court  is  of  the  opinion  that  the  appellee  Lazier 
ought  to  be  regarded  as  the  bona  fide  endorsee  for 
value  of  the  note  for  two  thousand  one  hundred  and 
eighty-seven  dollars  and  fifty  cents,  in  the  bill  and 
proceedings  mentioned,  without  notice  of  the  failure  of 
the  consideration  for  which  it  was  given,  and  that  the 
said  note,  as  between  the  said  Lazier  and  the  maker, 
the  appellant  Wilson,  is  a  valid  instrument,  liable  to 
be  enforced  against  the  said  Wilson. 

The  court  is  further  of  opinion,  that  the  testimony 

Vol.  XI.— 62 
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1854.        in  the  cause  is  competent  and  plenary  to  show,  as  be- 

Term.      tween  the  said   Wilson  and  the  appellee  Rector,  that 

Wilson      the  consideration  of  the  said  note  has  entirely   failed  ; 

LaxW      and    that  if  Rector  still  held  it,  it  would  be   liable  to 
&als.  ' 

be  canceled  at  the  suit  of  the  said  Wilson. 

The  court  is  further  of  opinion,  that  as  the  said 
Rector  has  endorsed  the  note  and  placed  it  in  the 
power  of  his  remote  endorsee,  the  said  Lazier,  to  en- 
force it  as  a  valid  instrument  against  the  said  Wilson, 
he  is  bound  in  equity  to  indemnify  the  latter  by  paying 
to  him  the  principal  and  interest  of  the  said  note, 
whenever  he  (the  said  Wilson)  shall  have  paid  the  sanie 
to  the  said  Lazier. 

The  court  is  further  of  opinion,  that  as  the  trustees 
of  Rector  College  obtained  the  said  note  from  the  said 
Rector,  without  having  paid  value  therefor,  and  by 
way  of  donation  from  the  said  Rector,  and  have  en- 
dorsed the  same  for  a  valuable  consideration,  and  have, 
by  means  of  the  said  endorsement  and  of  the  subse- 
quent endorsement  of  their  endorsees,  Wright  and 
Baldwin,  enabled  Lazier  to  enforce  the  note  against 
the  said  Wilson,  the  said  Wilson  has  a  right  in  equity, 
on  showing  that  he  has  paid  the  same,  and  that  he  is 
unable  to  obtain  the  indemnity  against  the  said  Rector 
to  which  he  is  entitled,  by  reason  of  the  insolvency  of 
the  latter,  to  recover  of  the  said  trustees  of  Rector 
College  the  price  of  their  transfer  of  said  note,  with  its 
interest. 

The  court  is  therefore  of  opinion  to  affirm  the 
whole  of  the  decree,  except  so  much  thereof  as  dis- 
misses the  bill  against  the  said  college,  with  costs  to 
the  said  Lazier ;  and  to  reverse  so  much  as  dismisses 
the  bill  against  the  said  college,  with  costs  to  the 
plaintiff  in  error  against  said  college ;  and  to  remand 
the  cause  for  further  proceedings,  with  liberty  to  the 
said  Wilson,  on  showing  that  he  has  paid  the  principal 
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and  interest  of  the  said  note  to  the  said  Lazier,  and        i854. 

July 

that  the  decree  in  his  favor  against  Rector  has  proved  Term, 
unavailing,  to  ask  for  and  have  a  decree  against  the 
said  trustees  of  Rector  College  for  so  much  as  they 
received  from  their  endorsees  Wright  and  Baldwin,  as 
the  price  of  their  endorsement  of  said  note  to  the 
latter. 

Upon  the  application  of  the  said  Wilson  to  have 
the  decree  aforesaid,  the  trustees  of  the  college  may, 
if  they  can,  show  that  they  received  less  for  their 
transfer  than  the  nominal  value  of  the  said  note ;  and 
in  such  event,  the  decree  will  be  for  such  smaller  sum, 
with  its  interest.  But  in  case  they  fail  to  furnish 
such  proof,  the  decree  must  be  for  such  nominal  value, 
and  its  interest. 
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MM.  ROSSETT    V.    FiSHEB    <j&    gL 

Jalj 


Term 


August  22d. 

1.  Real  estate  is  conveyed  in  trust  to  secure  debts.     The  sranior 

in  the  deed  has  at  the  time  but  an  equitable  title,  bat  is 
entitled  to  have'  the  legal  title.  It  is  an  abuse  of  bis  pover 
by  the  trustee  to  sell  the  property  before  getting  the  legil 
title. 

2.  The  trustee  having  sold  the  property  for  one-fourth  of  its  value, 

without  getting  the  legal  title,  and  the  principal  creditor 
secured  by  the  deed  having  become  the  parchaser;  an^ 
the  grantor  being  absent  at  the  time,  and  the  money  to 
pay  the  debts  having  been  forwarded  to  his  agent  at  the 
place  of  sale,  and  being  at  the  time  in  the  post-office  at 
the  place  and  not  delivered  to  the  agent,  though  in  the 
expectation  of  receiving  it  he  had  several  times  applied  tt 
the  office  for  the  letter,  a  court  of  equity  will  set  aside  the 
sale. 

Rossett,  by  deed  of  trust  dated  the  12th  of  April 
1844,  conveyed  certain  real  estate,  consisting  of  a  lot 
of  ground  with  a  brick  house  thereon,  in  the  town  of 
Ripley,  in  the  county  of  Jackson,  to  Joseph  Smith,  in 
trust  to  secure  the  payment  of  two  single  bill?,  one 
to  Andrew  Wilson  &  Co.,  for  forty-three  dollars  and 
seventy  cents,  dated  the  same  day  with  the  deed,  and 
payable  one  year  thereafter,  with  interest  from  the 
date,  and  the  other  to  Henry  J.  Fisher,  for  one  hun- 
dred and  fifty-two  dollars,  dated  the  2d  of  January 
1844,  and  to  indemnify  Fisher  as  security  for  costs  in 
the  case  of  IIa8de7*^8  lessee,  <&€,,  v.  King,  The  deed  pro- 
vided that  in  case  of  default  in  the  payment  of  the 
said  debts  and  exoneration  of  said  security  in  one  year 
from  the  date  of  the  deed,  the  trustee  should  sell  the 
property  for  ready  money,  at  public  auction,  before 
the  front  door  of  the  court-house  of  Jackson  county, 
and  apply  the  proceeds  to  the  satisfaction  of  the  pur- 
poses of  the  trust.     Rossett  having  made  default,  the 
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trustee,  at  the  request  of  Fisher,  after  ffiviuff  thirty       ism. 
d.y  notice  of  the  ti.e,  place  and  te™'ef  fale,  ^,      «. 


causing  an  advertisement  thereof  to  be  posted  at  the  Rowett 
door  of  the  said  court-house,  did,  on  the  23d  of  June  Filher 
1845,  (that  being  the  first  day  of  a  quarterly  term  of 
said  county,)  at  the  door  of  the  said  court-house,  ex- 
pose the  said  property  to  public  sale  for  ready  money, 
when  the  said  Fisher,  being  the  highest  bidder,  be- 
came the  purchaser,  at  the  price  of  two  hundred  dol- 
lars. And  the  property  was  accordingly  conveyed  to 
him  by  the  trustee,  who  received  the  purchase  money, 
and  applied  it  to  the  purposes  of  the  trust,  and  made 
a  report  of  the  sale  according  to  law. 

In  July  1847  Rossett  filed  his  bill  in  the  Circuit 
court  of  said  county,  for  the  purpose  of  setting  aside 
the  said  sale ;  stating  in  the  said  bill  that  for  a  short 
time  previous  to  the  expiration  of  the  trust  he  had 
been  in  Pennsylvania  for  the  purpose  of  raising  money 
to  discharge  the  debts  secured  by  the  deed,  having  left 
D.  G.  Morrill,  of  Ripley,  as  agent  to  attend  to  his  busi- 
ness. That  shortly  before  the  expiration  of  the  trust 
he  forwarded,  or  caused  to  be  forwarded,  to  his  said 
agent,  through  the  medium  of  the  mail,  a  draft  from 
the  treasury  department  at  Washington,  on  the  Com- 
mercial Bank  of  New  York,  for  the  sum  of  two  hun- 
dred and  twenty  dollars,  with  directions  to  be  applied 
towards  the  liquidation  of  the  said  debts ;  that  the 
draft  arrived  at  the  post-ofl5ee  in  Ripley  two  days  be- 
fore the  day  advertised  for  the  sale  of  the  property, 
but  from  some  cause,  either  accidental  or  designed,  the 
post-master  neglected  to  hand  the  letter  containing  the 
draft  to  the  said  agent,  although  repeated  applications 
were  made  therefor,  until  two  days  after  the  sale,  when 
the  agent  received  the  draft  and  tendered  it  to  Fisher, 
who  refused  to  receive  it.  That  when  the  property 
was  exposed  to  sale  Fisher  bid  two  hundred  dollars  for 
it,  and  directed  the  sale  to  be  suspended  for  the  time 
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1S54.        then    present ;  that  late  in  the  afternoon,  near  sun- 
Term,      down,  of  the  same  day,  when  there  were  no  bidders 


Aal. 


Ko88ett~  present,  as  complainant  was  advised,  but  the  said 
Filher  Fisher,  the  sale  was  resumed,  and  no  further  bid  being 
made,  the  property  was  cried  out  to  Fisher  at  his  said 
bid  of  two  hundred  dollars;  the  complainant's  said 
agent  being  present  and  forbidding  the  sale.  That  the 
sum  of  two  hundred  dollars  was  a  greatly  inadequate 
price  for  the  property,  which  was  worth  one  thousand 
tw^o  hundred  dollars,  and  complainant  believed  would 
have  sold  for  the  same,  if  it  had  not  been  represented 
to  some  who  w^ere  anxious  to  purchase  that  the  sale 
would  be  postponed  ;  and  that  Fisher  had  frequently, 
after  the  execution  of  the  deed  of  trust  and  before  the 
sale,  made  different  offers  for  the  property,  greatly  ex- 
ceeding the  price  at  which  he  purchased  it,  but  com- 
plainant rejected  them  as  inadequate.  Other  state- 
ments are  contained  in  the  bill,  but  it  is  unnecessary 
to  notice  them.  Fisher,  Smith  the  trustee,  and  Wilson 
&  Co.  were  made  defendants. 

In  August  1847  Fisher  filed  his  answer,  denying 
many,  if  not  most,  of  the  material  allegations  of  the 
bill.  He  denies  that  the  property  (the  imperfect  and 
dilapidated  condition  of  w^hich  he  minutely  describes) 
could  under  any  circumstances  have  been  sold  for  as 
much  as  one  thousand  two  hundred  dollars,  and  attri- 
butes the  sacrifice  (if  any)  at  which  it  was  sold  to  the 
fact  that  the  sale  was  forbid  by  Rossett's  agent,  and 
also  to  the  condition  of  the  title  at  the  time  of  the 
sale.  In  regard  to  the  latter,  he  states  that  Rossett 
had  no  deed  for  the  property,  and  only  incumbered  his 
ecjuitable  right  thereto,  the  legal  title  being  in  A.  N. 
Kinnaird,  of  Wood  county,  whose  wife  had  and  still 
has  a  claim  of  dower  therein ;  "  that  it  was  very  un- 
certain whether  Kinnaird  would  make  the  deed  or  not ; 
for,  if  there  is  not  now,  there  formerly  was,  a  suit  de- 
pending on  the  equity  side  of  Jackson  county  Superior 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA. 


495 


court,  brought  by  respondent  for  Rossett  against  Kin* 
naird,  to  compel  him  to  make  this  very  deed,  which 
suit,  or  another  similar  one,  had  to  be  brought  at  the 
sale  under  the  trust ;  all  of  which  was  well  known  to 
respondent,  and  it  is  believed  also  to  most,  if  not  all, 
of  the  capitalists  present  at  the  sale ;  and  it  is  believed 
most  of  the  capitalists  of  Jackson  county  were  pre- 
sent." lie  further  states  that  after  getting  the  trus- 
tee's deed,  he  turned  his  attention  to  getting  in  the 
legal  title  outstanding  in  Kinnaird  ;  and  on  the  1st  day 
of  August  1845  drew  a  deed,  which  was  by  him  exe- 
cuted and  acknowledged  on  the  4th  day  of  September 
1845,  and  came  to  respondent's  hands  some  months 
thereafter,  when  it  was  placed  on  record.  A  copy  of 
this  deed  is  filed  with  the  answer. 

In  October  and  November  1847  Wilson  &  Co.  and 
the  trustee  Smith  filed  their  respective  answers.  That 
of  the  former  it  is  unnecessary  to  notice.  The  latter 
states  in  his  answer  that  there  was  a  large  crowd  at 
the  sale;  that  at  its  commencement,  between  10  and 
11  o'clock,  D.  G.  Morrill,  representing  himself  to  be 
Rossett's  agent,  forbade  the  sale,  which  was  disre- 
garded, and  the  sale  went  on  ;  that  after  getting  two 
or  three,  or  perhaps  more  bids,  respondent  suspended 
the  sale  until  after  dinner,  when  he  recommenced  it, 
and,  there  being  no  other  bid,  was  about  to  close  the 
sale,  when  Morrill  requested  him  to  leave  it  open  as 
long  as  he  could,  representing  that  a  few,  perhaps 
two  or  three,  days  before  Rossett  had  gone  to  Point 
Pleasant,  and  would  very  likely  be  back  before  sun- 
down, and  perhaps  be  able  to  effect  an  arrangement 
and  obviate  the  sale ;  that  with  Fisher's  consent  the 
sale  was  suspended  until  near  sun-down  ;  that  shortly 
before  the  sale  was  closed  respondent  went  to  several 
who  had  during  the  day  bid,  or  talked  of  bidding,  and 
let  them  know  that  the  sale  would  shortly  be  closed 
at  the  court-house  door,  and  at   more  than  one  place 
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gave  public  notice  that  the  property  would  there  be 
cried  for  the  last  time ;  and  after  crying  it  thirty  or 
forty  minutes  at  the  court-house  door,  without  receiv- 
ing another  bid,  he  cried  it  out  to  Fisher,  who  re- 
quested respondent  not  to  make  a  deed  for  the  pro- 
perty until  he  should  see  respondent  again.  That  in 
fact  the  deed  was  not  made  until  the  date  of  the  ac- 
knowledgment, (which  is  the  30th  of  July  1845,) 
though  it  bears  date  on  the  day  of  sale.  That  it  was 
not  true  that  any  person  was  prevented  from  bidding 
at  the  sale  in  consequence  of  the  time  it  was  closed. 
That  he  knows  of  no  representation  having  been  made 
to  any  person  anxious  to  purchase,  that  the  sale  would 
be  postponed,  and  if  he  had  known  of  any  such  re- 
presentation he  would  at  once  have  undeceived  the 
person  to  whom  it  was  made ;  and  that  he  would  not, 
acting  as  trustee,  (and  knowing  his  duty  to  be  to  act 
as  the  agent  of  both  parties,)  have  sold  property  under 
such  circumstances  as  are  alleged  in  the  bill. 

Sundry  depositions  were  taken  in  the  case ;  and 
among  them  the  depositions  of  Smith  the  trustee, 
Morrill  the  agent  of  Eossett,  Wetzel  the  deputy  post- 
master at  Ripley,  and  Hassler.  Smith  proved  substan- 
tially the  same  facts  stated  in  his  answer.  Morrill 
proved  that  he  was  Rossett's  agent  in  Jackson,  at  and 
before  the  time  of  the  sale,  informed  Rossett,  who  was 
absent,  that  the  property  would  probably  be  sold 
under  the  deed  of  trust,  and  furnished  him  with  a 
statement  of  the  probable  amount  necessary  to  dis- 
charge the  deed.  Rossett  replied  that  he  would  make 
arrangement  with  Hassler  to  have  the  requisite  amount 
forwarded  for  that  purpose.  Previous  to  the  sale  de- 
ponent had  frequently  called  at  the  post-office  at 
Ripley  and  enquired  for  a  letter  in  which  he  expected 
a  draft  to  discharge  the  deed  of  trust,  and  was  as  often 
informed  by  the  post-master  that  there  was  no  such 
letter.     When  the   trustee   was  about   to  proceed   to 
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make  the  sale,  deponent,  as  the  agent  of  Kossett,  for-       i854. 
bade  it,  stating  that  he  had  received  the  most  positive       Term. 


AaL 


assurance  that  an  arrangement  would  be  made  to  pay 
the  money,  and  that  he  expected  Kossett  (who  had  pilher 
been  a  few  days  before  in  Ripley,  and  had  gone  to 
Point  Pleasant  to  see  if  the  draft  had  not  been  sent  to 
that  place)  to  arrive  every  hoar.  Deponent's  state- 
ment of  what  followed  the  sale  substantially  agrees, 
as  far  as  it  goes,  with  that  of  the  trustee.  On  the 
27th  of  June,  four  days  after  the  sale,  deponent  re- 
ceived the  draft,  which  he  had  no  doubt  was  in  the 
office  at  the  time  of  the  sale.  He  afterwards  called 
on  Fisher  and  asked  him  if  he  would  receive  the  draft 
in  discharge  of  the  deed,  which  he  refused  to  do. 
Deponent's  impression  was  that  in  the  letter  convey- 
ing the  draft  Hassler  required  that  Fisher,  on  receiving 
the  draft,  should  have  the  trust  deed  assigned  to  him. 
Wetzel's  deposition  confirms  that  of  Morrill  in  regard 
to  his  repeated  enquiries  for  letters,  and  his  belief  that 
the  letter  enclosing  the  draft  was  in  the  post-office  at 
the  time  of  the  sale  and  when  the  enquiries  were 
made ;  but  it  was  overlooked,  being,  as  deponent 
thought,  in  a  wrong  box.  Hassler  proved  that  early 
in  the  spring  of  1845  Rossett  applied  to  him  for  two 
hundred  and  twenty  dollars  to  pay  to  Fisher  for  the 
redemption  of  his  property  in  Ripley.  Deponent  would 
have  advanced  the  money  immediately  to  Rossett,  but 
he  preferred  a  check  for  the  amount  to  be  forwarded 
to  Morrill  ;  arid  deponent  accordingly  enclosed  a  go- 
vernment check  on  the  Commercial  Bank  of  New 
York  for  the  amount,  and  mailed  the  letter  on  the 
12th  of  June  1845.  Such  checks  he  was  in  the  habit 
of  disposing  of  for  a  premium  in  gold.  A  letter  from 
Rossett  to  Fisher,  dated  the  9th  of  June  1845,  and 
directed  to  Point  Pleasant,  stating  the  arrangement 
made  with  Hassler,  was  received  by  Fisher  on  the  18th 
of  June  1845,  and  was  filed  as  an  exhibit  by  him* 
Vol.  XI.— 63 
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1854.       From  that  letter  it  appears  that  Rossett  expected  the 
Term.      eheck  to  be  sent  to  Fisher  at  Point  Pleasant,  the  place 


&al. 


Roggett     of  his  residence,  about  thirty  miles  distant  from  Rip- 
Filhw      ley  :  But  it  was  sent  to  Morrill  at  Ripley. 

The  evidence  of  the  value  of  the  property  at  the 
time  of  the  sale  is  somewhat  complicated  and  conflict- 
ing. A  great  deal  of  evidence  was  taken  by  Fisher  to 
show  the  bad  construction  and  dilapidated  condition  of 
the  building  ;  but  none  of  it,  I  believe,  fixes  the  value 
in  numero  at  that  time.  A  letter  from  Fisher  to  Ros- 
sett, dated  May  29th  1844,  between  one  and  two 
"months  after  the  date  of  the  deed  of  trust,  is  exhi- 
bited with  the  bill.  In  that  letter  the  writer  mani- 
fested a  strong  desire  to  purchase  the  property,  and 
complained  that  Rossett  had  asked  him  one  thousand 
dollars  for  it,  while,  as  the  writer  had  been  informed, 
Rossett  had  offered  to  sell  it  for  six  hundred  dollars. 
The  fair  inference  to  be  drawn  from  this  letter  is,  that 
when  it  was  written  Fisher  would  have  given  at  least 
«ix  hundred  dollars  for  the  property.  But  I  think  the 
best  evidence  of  the  value  of  the  property  at  the  time 
of  the  sale  is  to  be  found  in  the  deposition  of  William 
Shcpard,  high  sheriff  of  Jackson,  who  proved  that  in 
his  opinion  the  property  was  then  worth  at  least  eight 
hundred  and  fifty  or  nine  hundred  dollars. 

On  the  19th  of  September  1848  the  cause  came  on 
for  final  hearing,  and  the  bill  was  dismissed.  From 
that  decree  Rossett  has  appealed. 

Pricej  for  the  appellant,  and  Patton^  for  the  appel- 
lees, submitted  the  case. 

MoNCURE,  «/.,  after  stating  the  case,  proceeded  : 

A  trustee  in  a  deed  of  trust  is  the  agent  of  both 

parties,  and  bound  to  act  impartially  between   them  ; 

nor  ought  he  to  permit   the  urgency  of  the  creditors 

to  force  the  sale  under  circumstances  injurious  to  the 
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debtor  at  an  inadequate  price.  1  Lorn.  Dig.  323 ;  ism. 
Quarles  v.  Zacy,  4  Munf.  251.  He  is  "  bound  to  bring  Term, 
the  estate  to  the  hammer,"  as  has  been  said  by  Lord  Rosaet* 
Eldon^,  "  under  every  possible  advantage  to  his  cestui  pJher 
que  trust  "  /  and  he  should  use  all  reasonable  diligence 
to  obtain  the  best  price.  Hill  on  Trustees  479,  raarg. 
and  the  cases  cited.  He  may  and  ought,  of  his  own 
motion,  to  apply  to  a  court  of  equity  to  remove  impe- 
diments to  a  fair  execution  of  his  trust ;  to  remove  any 
cloud  hanging  over  the  title ;  and  to  adjust  accounts 
if  necessary,  in  order  to  ascertain  the  actual  debt 
which  ought  to  be  raised  by  the  sale,  or  the  amount 
of  prior  incumbrances.  And  he  will  be  justified  in 
delaying,  for  these  preliminary  purposes,  the  sale  of 
the  property,  until  such  resort  may  be  had  to  a  court 
of  equity.  If  he  should  fail,  however,  to  do  this,  the 
party  injured  by  his  default  has  an  unquestionable 
right  to  do  it ;  whether  such  party  be  the  creditor 
secured  by  the  deed,  or  a  subsequent  incumbrancer, 
or  the  debtor  himself  or  his  assigns.  And  this  may  be 
done  notwithstanding  the  impediments  in  the  way  of 
a  fair  sale  may  have  been  known  to  the  debtor  at  the 
time  of  the  execution  of  the  deed,  and  the  removal  of 
them  before  the  time  prescribed  in  the  deed  for  the 
sale  was  impracticable,  and  could  not  therefore  have 
been  contemplated  by  him. 

For  these  principles  I  refer  to  1  Lom.  Dig.  322-326; 
1  Tuck.  Com.,  book  2,  p.  101-106  ;  Quarles  v.  Lacy^  4 
Munf.  251 ;  Gay  v.  Hancoclc^  1  Rand.  72  ;  Chowning  v. 
Cox^  Id.  306;  Gibson\$  heirs  v.  Jones ^  5  Leigh  370; 
Miller  v.  Argyle^s  ex^or]  Id.  460  ;  Wilkins  v.  Gordon,  11 
Leigh  547. 

Let  us  apply  these  principles  to  this  case.  The  pro- 
perty was  sold  for  less  than  a  fourth  of  its  value.  The 
sale  was  made  under  circumstances  and  in  a  manner 
well  calculated  to  produce  such  a  result.  Even  if'the 
title   had   been    unexceptionable,  I  think  the  trustee 
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1864.       ought  to  have  postponed  the   sale    to  another  day ; 
Term.      which  would  have  subjected  the  creditors  to  no  other 


BoMett  inconvenience  than  a  little  delay,  while  it  would  have 
Fisher  avoided  a  sacrifice,  and  might  have  obviated  the  neees- 
sity  of  a  sale.  It  may  be  said  that  Rossett's  agent 
ought  not  to  have  forbid  the  sale.  Whether  he  ought 
or  not,  he  did  what  he  thought  was  his  duty,  and  I  do 
not  think  that  this  act  of  the  agent  justified  tlie  sacri- 
fice of  the  principal's  property.  See  Ord  v.  Noel^  6 
Madd.  R.  126  ;  ^yilHns  v.  Gordon,  11  Leigh  547. 

But  in  my  view  of  this  case  it  is  unnecessary  to  con- 
sider whether  the  sacrifice   of  the  property,  and    the 
circumstances  under  which  it  was  sold,  independently 
of  the  state  of  the  title,  would,  severally  or  together, 
be  sufficient  ground  for  setting  aside  the  sale.     I  am  of 
opinion  that  the  cloud  over  the  title  at  the  time  of  the 
sale   is  of  itself  a  sufficient  ground  for  that  purpose. 
The    deed    conveyed,  and    the    trustee  sold,  only  the 
equitable  title  to  the  property.     The  legal  title  was 
outstanding  in  A.  N.  Kinnaird.     It  should  have  been 
gotten  in  before  the  sale;   and  the  trustee  would  have 
been  justified  in  delaying  the  sale,  and  in  bringing  a 
suit,  if  necessary,  for  that  purpose.     No  eflforts  were 
used  to  get  it  in.     It  probably  might  have  been  gotten 
in  without  a  suit,  and  merely  by  calling  on  Kinnaird 
and  presenting   him  a  deed  for  execution.     The  deed 
of  trust  recited  that    Rossett  had   paid  Kinnaird  for 
the  property.     Fisher  obtained  a  deed  from  Kinnaird 
shortly  after  the  sale,  and  seems  to  have  had  no  diffi- 
culty in    obtaining  it.     That  this  defect  was  a  dond 
over  the  title,  which  it  was  the  duty  of  the  trustee  to 
have   had    removed  before   the  sale,  and   that  on  his 
failing  to  do  so  the  debtor  had  a  right  to  have  the  sale 
enjoined   until  the  cloud  was  removed,   are  proposi- 
tions which  are  fully  established   by  the  authorities 
before  referred   to.     The  existence  of  the  defect  ap- 
peared upon   the  face  of  the  deed  of   trust,  and  was 
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well    calculated  to    affect   the   sale.     Indeed,    Fisher       is64. 
states  in  his  answer  that  it  was  well   known   to  him,       Term.  • 


and  most  if  not  all  the  capitalists  present  at  the  sale,  Roseett 
that  the  legal  title  was  in  Kinnaird ;  that  it  was  very  FiJher 
uncertain  whether  he  would  make  a  deed  for  it  or  not ; 
and  that  a  suit  would  probably  be  necessary  to  compel 
him  to  do  so  :  And  this  is  stated  in  the  answer  as  one 
of  the  causes  of  the  sacrifice  in  the  sale  of  the  pro- 
perty. But  the  trustee  having  made  the  sale  without 
having  the  cloud  over  the  title  removed,  and  the  prin- 
cipal creditor  secured  by  the  deed  having  become  the 
purchaser,  the  question  is,  whether  the  debtor  is  en- 
titled to  have  the  sale  set  aside?  He  had  provided 
funds  for  the  payment  of  the  trust  debts,  and  expected 
in  that  way  to  prevent  a  sale ;  but  was  disappointed 
by  an  unforeseen  and  unaccountable  accident.  But  for 
having  made  such  provision  he  might  have  resorted  to 
an  injunction.  He  was  not  present  at  the  sale,  forbade 
it  by  his  agent,  and  has  never  acquiesced  in  it.  The 
purchaser  was  the  principal  creditor,  was  well  ac- 
quainted with  all  the  facts  which  rendered  the  sale 
improper,  and  yet  insisted  on  its  being  made.  A  few 
days  after  the  sale,  and  before  a  deed  was  made  to  him 
by  the  trustee,  the  draft  for  two  hundred  and  twenty 
dollars,  which  exceeded  the  amount  of  the  trust  debts, 
was  offered  him  by  the  debtor's  agent,  but  he  refused 
to  receive  it,  or  give  up  the  benefit  of  his  purchase, 
and  required  the  trustee  to  execute  the  deed  ;  assign- 
ing as  a  reason  therefor  that  the  debtor  had  used 
abusive  language  to  him.  He  says  in  his  answer,  that 
be  believes  when  Rossett's  agent  first  offered  him  the 
draft,  he  required  an  assignment  of  the  deed  of  trust ; 
though  after  the  draft  was  refused  on  these  terms,  he 
perhaps  offered  it  as  a  payment.  All  that  Hassler 
could  have  expected  was,  to  be  substituted  to  the 
place  of  the  creditors  whose  claims  he  was  willing  to 
pay ;  and  not  that  they  should  incur  any  personal  lia- 
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1864.       bility  as  assignors  to  him,  or  that  the  operation  of  the 
Term.      deed  as  an  indemnity  to  Fisher  as  security  for  costs  in 


Roflsett 


Aal. 


Hassler^s  lessee^  i&c,  v.  King  should  be  impaired.  It  is 
Ftoher  obvious  that  Fishcr  did  not  refuse  to  give  up  the 
benefit  of  his  purchase  on  account  of  the  terras  on 
which  the  draft  was  offered  to  him  ;  though  I  do  not 
consider  that  question  material. 

Whatever  might  have  been  the  rights  of  a  hona  fidt 
purchaser  without  notice  at  such  a  sale,  as  to  which  I 
express  no  opinion,  I  think  that  the  creditor  being  the 
purchaser  under  the  circumstances  before  stated,  the 
debtor  has  lost  none  of  his  rights  by  the  sale,  but  is 
entitled  to  have  it  set  aside  and  the  property  resold,  if 
necessary,  for  the  purposes  of  the  trust.  See  Gih%ofC% 
heirs  V.  Jones^  5  Leigh,  370  ;  Brechenridge  v.  Auld^  1 
Rob.  R.  148 ;  Dahney^  c&c,  v.  Green,  4  Hen.  &  Munf. 
101  \^Lord  Cranstown  v.  Johnston,  3  Ves.  jr.  R.  170. 

But  it  mav  be  said  that  the  cloud  over  the  title  is 
not  mentioned  in  the  bill  as  one  of  the  causes  of  the 
sacrifice  of  the  property  ;  and  therefore  the  sale  should 
not  be  set  aside  on  that  ground.  It  is  true  that  no- 
thing is  said  about  it  in  the  bill ;  but  it  is  fully  stated 
in  the  answer,  and  is  thus  made  a  part  of  the  case.  A 
defect  in  a  bill  may  be  cured  by  a  statement  in  the 
answer,  where  such  statement,  as  in  this  case,  is  not 
inconsistent  with  the  case  made  by  the  bill.  An  in- 
stance of  this  kind  occurred  in  Wood  v.  Dummer^  3 
Mason's  R.  308.  There  the  bill  charged yVawe/ as  the 
ground  for  relief;  whereas  trust  was  the  only  ground 
on  which  it  could  be  given  ;  and  to  maintain  that 
ground  it  was  necessary  to  show  that  a  certain  corpo- 
ration was  insolvent.  That  fact  was  not  charged  in 
the  bill,  but  was  admitted  in  the  answer ;  and  there- 
upon relief  was  given.  After  the  answer  was  filed  in 
this  case  the  appellant  might  have  amended  his  bill 
and  stated  the  fact  in  rescard  to  the  title.  He  actually 
did  move  at  the  hearine:for  leave' to  make  such  amend- 
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ment,  but  it  was  denied  by  the  court.  If  an  amend- 
ment of  the  bill  had  been  necessary,  I  think  the  court 
ought  to  have  granted  the  leave,  even  at  the  late  pe- 
riod at  which  it  was  asked.  Bellows  v.  Stone^  14  New 
Hamp.  K.  176.  But  I  do  not  think  it  was  necessary. 
It  could  have  answered  no  good  purpose,  and  would 
have  been  attended  with  expense  and  delay.  There  was 
much  less  reason  for  an  amendment  of  the  bill  in  this 
case  than  in  ShugarVs  adrnW  v.  Thompson'^s  adtrCr^  10 
Leigh  434,  which  was  a  suit  to  set  aside  a  settled  ac- 
count. The  answer  denied  the  grounds  on  which  the 
settlement  was  impeached  in  the  bill.  There  was  an 
order  of  account,  .and  proofs  were  adduced  which, 
though  they  did  not  sustain  the  specific  objections 
taken  in  the  bill,  yet  ascertained  that  the  settlement 
might  be  justly  surcharged  in  other  respects.  It  was 
held,  that  although,  according  to  the  strictest  and  most 
formal  practice,  the  plaintiff  may  be  required  to  amend 
his  bill,  and  urge  therein  the  objections  to  the  settle- 
ment shown  by  the  evidence,  yet  it  is  competent  to 
the  court  to  dispense  with  this  proceeding,  and  permit 
the  plaintiff  to  proceed  in  respect  to  the  objections 
shown  by  the  evidence  in  like  manner  as  if  they  had 
been  noticed  by  the  bill.  Judge  Stanard  said  :  "  Such 
a  practice  seems  to  me  recommended  by  many  con- 
siderations. It  is  more  compendious  and  less  expen- 
sive, and  tends  to  prevent  or  shorten  those  delays  in 
the  administration  of  justice  which  are  grievances  ad- 
mitted by  all,  and  by  many  urged  as  a  reproach  to  its 
ministers." 

Upon  the  whole,  I  think  the  decree  should  be  re- 
versed, the  sale  set  aside,  the  property  reconveyed  by 
Fisher,  with  covenants  against  his  own  acts  only,  to 
the  appellee  Smith,  on  the  trusts  declared  by  said  deed 
of  trust,  and  the  said  Fisher  should  account  for  the 
rents  and  profits  of  the  property  since  the  sale,  after 
deducting  the  value  of  any  permanent  improvements 
made  thereon  by  him,  and  also  deducting  any  reason- 
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able  expense  he  may  have  incurred  in  getting  in  the 
legal  title  which  was  outstanding  in  Kinnaird  at  the 
time  of  the  sale.  And  the  cause  should  be  remanded 
to  the  Circuit  court  for  further  proceedings  to  be  had 
therein,  as  follows,  to  wit :  An  account  should  be 
taken  of  the  said  rents  and  profits,  and  of  any  such 
improvements  and  expense,  for  the  purpose  of  ascer- 
taining the  balance  due  thereon  by  said  Fisher  ;  which 
balance  should  be  applied  to  the  purposes  of  said  deed 
of  trust,  to  wit,  to  the  payment  of  the  debts  secured 
thereby,  (both  of  which  are  now  due  to  said  Fisher, 
he  having  paid  the  debt  to  Wilson  &  Co.  out  of  the 
price  at  which  the  land  was  sold  to  him  at  the  trust 
sale,)  with  the  interest  which  may  be  due  thereon,  and 
to  the  indemnity  of  the  said  Fisher  as  security  for 
costs  in  the  case  of  Hassler^s  lessee^  i&c,^  v.  Khig.  If 
the  said  balance  should  be  sutficient  to  satisfy  the  said 
purposes,  the  surplus,  if  any,  should  be  paid,  and  the 
property  released,  forthwith  to  the  appellant.  If  there 
should  be  no  such  balance,  or  it  should  be  insufficient 
to  satisfy  the  said  purposes,  and  the  appellant,  in  a 
reasonable  time  to  be  prescribed  by  the  court,  should 
satisfy  the  same,  or  so  much  thereof  as  might  remain 
unsatisfied  by  the  application  of  any  such  balance  as 
aforesaid,  then  the  property  should  be  released  to  the 
appellant.  But  if  he  should  fail  to  make  such  satis- 
faction, then  the  said  property  should  be  sold  in  the 
manner  and  on  the  terms  prescribed  by  the  said  deed 
of  trust ;  and  the  proceeds  applied  to  the  satisfaction 
of  the  purposes  of  the  trust,  or  so  much  thereof  as 
might  remain  unsatisfied  as  aforesaid.  The  costs  of 
the  appellant  in  the  Circuit  court  should  be  paid  by 
the  appellee  Fisher. 


The   other    judges   concurred    in     the    opinion    of 
Moncure^  J. 

Decree  reversed. 
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Caperton  i&  al,  V,  Gregory  <J&  als.  lessee, 

(Absent  AUen  and  Daniel y  Js.) 
AagUHt  2*2d. 

J  T  died  in  1823,  leaving  seven  children,  and  seized  in  fee  of  a 
tract  of  land.  S  T,  one  of  his  sons,  took  possession  of  the 
land  soon  after  his  death,  claiming  that  J  T  had  made  a  will 
giving  it  to  him  for  life,  with  remainder  to  his  two  sons; 
and  he  filed  a  bill  against  the  other  heirs  to  set  up  the  will, 
which  could  not  be  found.  This  suit  was  pending  until  1837, 
when  it  was  dismissed  for  a  failure  to  give  security  for  costs. 
S  T  held  the  exclusive  possession  of  the  land  during  his  life, 
and  his  two  sons  and  those  claiming  under  them  continued 
to  hold  it  until  1844,  when  the  other  heirs  filed  a  bill  for  par- 
tition of  the  land  ;  and  in  that  suit  the  court  directed  that  the 
plaintiffs  should  first  establish  their  title  at  law.  At  the  death 
of  J  T  four  of  his  heirs  were  married  women,  and  three  of 
them  so  continued  ;  one  of  them  died  in  1832,  leaving  infant 

•  children  and  her  husband  surviving  her;  and  he  died  in 
1833.    This  suit  was  brought  in  1848.     Held  : 

1.  That  S  T  having  taken  possession  of  the  land  in  1823, 

claiming  title  to  it,  and  his  sons  having  taken  posses- 
sion on  his  death,  and  they  and  those  claiming  under 
them  having  continued  to  hold  the  land,  claiming 
title,  such  taking  and  holding  possession  was  ad- 
verse to  the  other  heirs,  and  tl»e  statute  of  limita- 
tions commenced  to  run  from  the  time  of  such  taking 
possession  by  S  T. 

2.  That  the  pendency  of  the  suit  brought  by  8  T  to  set  up 

the  will  of  J  T  did  not  prevent  the  running  of  the 
statute;  that,  having  commenced  to  run,  could  not 
be  stopped  by  anything  occurring  subsequently : 
And  moreover,  the  will,  as  a  will  of  lands,  being 
valid  without  probat,  and  the  suit  being  not  to 
acquire  title,  but  to  establish  evidence  of  title. 

3.  If  in  the  suit  for  partition  the  heirs  of  J  T  had  alleged 

and  proved  any  equitable  grounds  to  repel  the  sta- 
tute, the  chancery  court  might  have  given  it  eflfect  by 
an  order,  when  directing  the  suit  to  be  brought  for 
trial  of  title ;  but  no  such  ground  having  been  shown, 
and  no  such  order  made,  the  statute  must  have  the 
operation  which  a  common  law  court  ascribes  to  it. 

4.  The  statute  runs  against  the  femes  corerl  and  their  hus- 

bands ;  so  as  to  bar  a  recovery  during  the  coverture. 
Vol.  XI. — 64 
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o.  The  infant  children  of  the  female  heir,  who  died  a  f^m/ 
r-„trt^  are  barred  after  three  years  from  the  death 
of  their  mother,  thoagh  they  may  continue  infants 
all  that  time.* 


This  action   wa?  instituted    in   1S4S. 
stated  in  the  opinion  of  Judge  Samuels. 


Th 


e  case  is 


Price  and  Caperton^  for  the  appellants. 

N.  Harrison  and  Sianard^  for  the  appellees. 

Samuels,  J,  This  cause  is  brought  here  by  super- 
sedeas to  a  judgment  of  the  Circuit  court  of  Monroe 
county,  rendered  upon  a  special  verdict  in  an  action  of 
ejectment,  wherein  the  defendant  here  was  plaintiff, 
and  the  plaintiffs  here  were  defendants. 

The  finding  of  the  jury  shows  this  case :  John 
Thompson  was  seized  in  fee  of  the  land  in  contro- 
versy, and  departed  this  life  in  June  1823.  He  left 
seven  children,  and  several  grand  children,  the  issue  of 
two  sons  who  had  died  in  the  life  time  of  their  father; 
the  lessors  of  the  plaintiff  are  some  of  the  children 
and  grand  children  of  the  deceased  claiming  as  heirs, 

»  Sess.  Acts  of  1836-7,  p.  11,  ^  10:  Be  it  further  enacted,  that 
all  writs  of  formedon  in  deccndery  remainder  or  reverter,  of  any 
lands  in  that  part  of  this  commonwealth  which  lies  west  of  the 
Alleghany  mountains,  hereafter  to  be  brought  upon  any  title  or 
cause  heretofore  accrued,  or  which  may  hereafter  fall  or  accrue, 
in  that  part  of  this  commonwealth,  of  lands  situated  there,  shall 
be  sued  within  seven  years  next  after  such  title  or  cause  of  ac- 
tion accrued,  and  not  afterwards ;  and  that  no  person  or  persons 
who  now  hath  or  have,  or  hereafter  may  have,  any  right  or  title 
of  entry  into  any  lands,  shall  make  an  entry  but  within  seven 
years  next  after  such  right  or  title  accrued ;  and  such  person  or 
persons  shall  be  barred  from  any  entry  afterwards :  provided 
nevertheless,  if  any  person  or  persons  entitled  to  such  writ  or 
writs,  to  such  right  or  title  of  entry  as  aforesaid,  shall  be  or  were 
under  the  age  of  twenty-one  years, /f me  covert,  non  compof  tn^niit^ 
or  imprisoned,  at  the  time  such  right  or  title  accrued  or  came  to 
them,  every  such  person,  and  his  or  her  heirs,  shall  and  may, 
notwithstanding  tiie  said  seven  years  are  or  may  be  expired, 
bring  and  maintain  his  or  her  action,  or  make  his  or  her  entry. 
within  three  years  next  after  such  dipabilities  removed,  or  the 
death  of  the  person  so  disabled,  and  not  afterwards. 
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and  others  claiming  by  purchase  from   others  of  the 
heirs. 

The  defendants  below  also  claim  title  as  derived 
from  John  Thompson  deceased.  It  appears  that  after 
the  death  of  the  ancestor  in  June  1823,  and  before 
August  29th  of  that  year,  Samuel  Thompson,  one  of 
his  sons  and  heirs  at  law,  entered  upon  tho  land  in 
controversy,  claiming  that  his  father  had  left  a  will 
wherein  he  devised  the  land  in  controversy  to  said 
Samuel  for  life,  remainder  to  said  Samuel's  wife  for 
life,  remainder  in  fee  to  John  Thompson  and  William 
Thompson,  the  sons  of  said  Samuel.  This  alleged 
will  was  not  found  after  John  Thompson's  death. 
Samuel  Thompson,  however,  having  taken  possession 
of  the  land  at  some  time  after  his  father's  death  in 
June  1823,  and  before  the  29th  of  August  of  that  year, 
on  the  day  last  named  instituted  a  suit  in  chancery  in 
the  District  court  of  chancery  holden  at  Lewisburg,  al- 
leging the  due  making  of  the  will  devising  the  land  to 
the  complainant,  his  wife,  and  sons,  as  above  stated ; 
that  the  will  was  in  force  at  testator's  death  ;  that  it 
could  not  be  found ;  and  praying  that  the  whole  will, 
or  so  much  of  it  as  devised  the  land  to  complainant, 
his  wife,  and' sons,  might  be  established.  To  this  bill 
the  heirs  at  law  of  John  Thompson  were  made  defen- 
dants, and  served  with  process  to  answer.  Under  this 
color  or  claim  of  title  Samuel  Thompson  took  and 
held  the  exclusive  possession  of  the  land  during  his 
life.  After  his  death  the  parties  claiming  under  the 
will  successively  took  and  held  the  land  for  their  own 
nse,  to  the  exclusion  of  John  Thompson's  other  heirs 
at  law.  The  title  thus  claimed  has  been  transmitted 
by  intermediate  alienations,  until  equal  moieties  of 
the  land  vested  in  the  parties  Caperton  and  Tiflfany  re- 
spectively, who  are  the  plaintiffs  here,  and  who  were 
in  possession  at  the  time  of  bringing  this  suit,  using 
and  enjoying  the  property  as  their  own. 
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The  entry  and  possession  of  Samuel  Thompson 
must,  under  the  circumstances,  be  held  to  have  l)een 
adverse  to  the  other  heirs  at  law  of  his  father,  John 
Thompson.  A  will,  although  not  admitted  to  probat, 
is  a  valid  will  of  land.  Bagwell  v.  Elliott^  2  Rand. 
190.  And  the  record  shows  that  Samuel  Thom{>son 
had  reason  to  insist  on  his  claim  under  the  alleged 
will.  The  exclusive  use  and  enjoyment  of  the  prth 
perty  in  the  hands  of  the  several  and  successive  holders, 
accompanied  with  a  denial  of  all  right  in  the  parties 
now  claiming  as  coparceners,  from  1823  to  1848,  when 
this  suit  was  brought,  is  such  an  adverse  possession  as  is 
protected  by  the  statute  of  limitations.  See  Shanks  v. 
LancoMer^  5  Gratt.  110 ;  Purcell  v.  Wih(rti^  4  Gratt.  16. 

The  defendant  must  be  barred  bv  the  statute,  unless 
it  can  be  shown  that  his  lessors,  or  some  of  them,  are 
exempt  from  its  operation.  The  counsel  for  the  de- 
fendants here  seek  to  withdraw  all  the  lessors  of  the 
plaintiif  from  the  bar  of  the  statute,  for  several  rea- 
sons :  As  that  the  entry  and  possession  by  Samuel 
Thompson,  one  of  the  coparceners,  must  be  regarded 
as  the  entry  and  possession  of  all  the  coparceners; 
and,  therefore,  the  statute  did  not  run.  Conceding 
that  the  entry  and  possession  by  one  coparcener  enures 
to  the  benefit  of  all  in  the  absence  of  proof  to  the 
contrary,  yet  when  it  appears  that  the  coparcener  en- 
tering and  taking  possession  claimed  the  property  as 
his  own  under  color  of  title  ;  that  he  took  the  profits 
to  his  own  exclusive  use,  and  denied  the  title  of  the 
other  coparceners,  of  all  which  they  had  notice,  the 
party  so  taking  and  holding  is  regarded  as  having  dis- 
seized his  coparceners.  See  Clymor^s  lessee  v.  Dawkingj 
3  How.  S.  C.  R.  674  ;  liicard  v.  Williams^  7  Wheat. 
R.  59  ;  McClung  v.  Eoss,  5  Wheat.  R.  116  ;  Purrell  v. 
Wils(m,  4  Gratt.  16. 

Another  reason  for  which  the  counsel  sought  to 
-Nvithdraw  all  the  plaintiff^'s  lessors  from  the  operation 
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of  the  statute  is  the  fact  that  Samuel  Thompson,  i864. 
after  his  entry,  filed  a  bill  in  chancery  against  the  Term, 
other  heirs  at  law  seeking  to  establish  the  alleged  will  naperton- 
of  their  common  ancestor;  that  this  bill  was  pending  *!** 
nntil  the  year  1837,  when  it  was  dismissed  for  a  failure  i^Se? 
to  give  security  for  costs,  which  complainants  had  been 
required  to  give.  The  answer  is  obvious,  that  the 
statute  commenced  running  the  day  Samuel  Thomp- 
son disseized  the  other  heirs ;  and  the  course  of  the 
statute  would  not  be  arrested  by  anything  occurring 
subsequently.  The  further  answer  is  equally  obvious, 
that  this  cause  was  decided  in  a  court  of  common  law 
jurisdiction,  which  court  necessarily  decided  it  upon 
its  own  rules  and  principles,  without  reference  to  the 
principles  governing  chancery  courts.  Without  doubt, 
in  the  absence  of  any  injunction  restraining  the  lessors 
of  the  plaintiff  from  making  an  entry  or  from  bringing 
suit,  the  law  court  must  allow  full  force  to  the  statute. 
The  chancery  suit  was  not  brought  for  the  purpose  of 
acquiring  title;  that,  as  was  alleged,  had  been  ac- 
quired by  the  will  and  the  death  of  the  testator :  It 
was  brought  to  establish  the  evidence  of  the  title.  It 
would  be  strange  if  a  party  in  possession  of  property, 
claiming  it  under  color  of  title,  should  lose  the  pro- 
tection of  the  statute  by  making  an  ineffectual  effort 
to  procure  evidence  to  sustain  his  title. 

The  defendants  here  further  sought  to  obviate  the 
effect  of  the  statute  by  the  suit  for  partition  brought 
in  1844,  in  which  suit  an  order  was  made  requiring 
complainants  to  establish  their  title  by  suit  at  law, 
under  which  order  this  suit  was  brought.  In  the  view 
I  take  of  the  subject,  this  suit  for  partition  is  wholly 
without  the  effect  ascribed  to  it,  as,  if  the  statute  ap- 
plied at  all,  it  had  run  its  course  before  the  suit  was 
brought:  The  adverse  entry  was  made  before  the 
29th  of  August  1823;  the  suit  for  partition  was  com- 
menced 21st  of  March  1844.     If  the  complainants  in 
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i!ie  suit  fur  partition  had  alleged  and  proved  any 
e^jni table  reas*>n  to  repel  the  statute,  the  chancery 
court  mi^ht  have  given  effect  to  snch  reason  by  aD 
apj»ropriate  order  when  directing  the  soit  to  be  brought 
tor  trial  of  title.  No  reason  of  this  nature  is  shown, 
no  j^uih  order  of  the  court  was  made ;  and  the  statute 
is  thus  lett  to  have  the  operation  which  a  common 
law  court  ascriV>es  to  it. 

The  counsel  for  the  defendants  here,  if  they  may 
not  exempt  all  the  lessors  from  the  bar  of  the  statute, 
yet  seek  to  exempt  some  of  them  by  bringing  them 
within  the  proviso  in  favor  of yemes  covert  and  infants. 

At  the  time  of  John  Thompson's  death,  some  of  his 
heirs,  that  is  to  say,  Margaret  the  wife  of  Isaac  Cole, 
ElizaWth  the  wife  of  Joseph  Canterbury,  Isabella  the 
wife  of  AVillis  Ballard,  and  Jane  the  wife  of  Samuel 
Gregory,  were  J'emeji  covert.  The  first  named  three  of 
these /eTWe*  still  survive,  and  have  continually  remained 
covert  since  the  death  of  John  Thompson  ;  and  they 
unite  with  their  husbands  in  this  suit.  Jane  Gregory 
lived  until  1832,  when  she  died,  leaving  issue  and 
leaving  her  husband,  Samuel  Gregory,  surviving;  he 
died  in  1833.  The  issue  of  Jane  Gr^ory  are  lessore 
of  the  plaintiff  in  this  suit.  The  title  of  Canterbury 
and  wife,  who  unite  as  lessors  of  the  plaintiff,  was 
divested  by  the  decree  of  a  court  of  competent  juris- 
diction, and  vested  in  Nancy  Thompson  for  life;  re- 
mainder in  fee  to  her  sons,  John  and  William,  under 
whom  the  plaintiffs  here  claim ;  no  recovery,  there- 
fore, can  be  had  under  this  title. 

The  titles  of  Cole  and  wife  and  Ballard  and  wife 
stand  upon  a  different  footing  from  that  of  Jane 
Gregory's  lieirs ;  and  must  be  separately  considered. 
That  title  descended  from  John  Thompson  to  the/em« 
when  they  were  covert-baron,  in  which  condition  they 
have  hitherto  continually  remained.  Samuel  Thomp- 
son made  his   adverse  entry  upon  the  land  alleged  to 
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have  descended,  whereof  the  husbands  and  wives  were 
jointly  seized  in  right  of  the  wives,  thereby  putting 
these  panHes  to  their  right  of  entry,  and  giving  them 
cause  of  action  to  recover  possession. 

The  question  whether  the  statute  is  a  bar  under 
such  circumstances  has  never  before  occurred  in  this 
court ;  it  must,  therefore,  be  decided  upon  the  terms 
of  the  statute  itself,  applied  to  estates  of  the  nature  of 
this,  and  claimed  by  parties  in  their  condition.  We 
must  look  to  the  decisions  of  other  courts  upon  the 
question. 

The  statute  giving  the  rule  is  found  in  Sess.  Acts 
1837,  p.  11,  §  10.  The  body  of  the  enactment  in- 
cludes all  rights  of  entry,  by  whomsoever  held ;  and 
creates  a  bar  in  seven  years.  The  proviso  declares, 
"  that  if  any  person  or  persons  entitled  to  such  writ  or 
writs,  to  such  right  or  title  of  entry,  as  aforesaid,  shall 
be  or  were  under  the  age  of  twenty-one  years,  feme  co- 
vert^ non  compos  mentis^  or  imprisoned,  at  the  time  such 
right  or  title  accrued  or  came  to  them,  every  such  per- 
son, and  his  or  her  heirs,  shall  and  may,  notwithstand- 
ing the  said  seven  years  are  or  shall  be  expired,  bring 
and  maintain  his  or  her  action,  or  make  his  or  her 
entry,  within  three  years  after  such  disabilities  re- 
moved, or  the  death  of  the  person  so  disabled,  and  not 
afterwards." 

The  body  of  the  statute  gives  seven  years  to  every 
party  having  a  right  of  entry  in  which  to  assert  the 
right,  and  interposes  a  bar  after  that  time ;  the  proviso 
gives  a  further  time  of  three  years  to  parties  under 
disability  :  this  three  years  to  be  computed  from  the 
removal  of  the  disability.  The  period,  if  any,  be- 
tween the  end  of  the  seven  years  and  the  beginning  of 
the  three  years,  is  not,  in  terms,  withdrawn  from  the 
operation  of  the  statute. 

In  regard  to  an  infant,  and  a  person  non  compos  men- 
tis^ it  has  been  decided  that  the  right  of  action  exists 
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continually  from  its  accrual  until  the  end  of  the  time 
allowed  after  the  disability  removed  :  that  suit  maybe 
brought  by  such  parties  after  the  end  of  the  time  pre- 
scribed as  a  bar,  and  before  the  beginning  of  the  time 
secured  by  the  proviso.  However  this  may  be  in  re- 
gard to  such  persons,  ^  ferae  covert  stands  on  a  different 
ground.  She  and  her  husband  are  jointly  seized  in  her 
right;  but  the  husband  has  also  certain  interests  in  the 
property,  and  capacity  to  dispose  of  such  interests 
without  the  concurrence  of  the  wife,  and  against  her 
consent.  He  may  invest  another  with  seizin  by  con- 
veying a  freehold  estate  for  the  joint  lives  of  himself 
and  wife  ;  and  if  issue  be  born,  (Cole  and  wife  had 
issue,)  the  husband  may  convey  the  property  for  his 
own  life ;  his  estate  by  the  curtesy  intervening  before 
that  of  the  heirs  of  the  wife.  The  husband  may 
moreover  subject  the  freehold  estate  for  the  joint  lives 
of  himself  and  wife,  or  for  his  own  life  in  case  issue 
be  born,  to  the  payment  of  his  debts.  See  Clancy  on 
the  Rights  of  Married  Women  161 ;  Bac.  Abr.  Baron  <fe 
Feme  C.  1;  Watson  v .Watson^  10  Conn.  R.  75,^1, 
Judge  Church's  opinion.  If  the  husband  may  do  all 
this  by  direct  conveyance ;  if  he  may  thereby  deprive 
himself  and  wife  of  a  right  of  entry  for  their  joint 
lives,  I  perceive  no  reason  why  he  may  not  allow  his 
and  her  right  of  entry  to  pass  away  by  operation  of 
law.  This  construction  of  the  statute  is  sustained  by 
Littleton,  §  403,  and  the  commentary  thereon,  3  Thos. 
Coke  Litt.,  p.  47  ;  Moore  v.  Jackson^  4  Wend.  R.  58. 

I  am  of  opinion  that  no  recovery  can  be  had  in  this 
action  under  the  title  of  Cole  and  wife,  or  that  of 
Ballard  and  wife. 

The  sixth  count  in  the  declaration  is  upon  the  de- 
mise of  Jane  Gregory's  heirs ;  and  upon  this  count 
only  judgment  was  rendered  for  the  plaintiff  by  the 
Circuit  court.  As  already  said,  Jane  Gregory's  title 
descended  to  her  heirs,  and  is  somewhat  different  from 
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those  of  Cole  and  wife  and  Ballard  and  wife.  Mrs. 
Gregory  was  2^  feme  covert  at  the  time  her  right  of  entry 
accrued  in  1823 ;  and  so  continued  until  her  death  in 

1832.  She  left  her  husband   surviving,  who  died  in 

1833.  She  also  left  children  her  heirs  at  law,  who 
were  infants  under  the  age  of  twenty-one  years  at  the 
time  of  her  death,  to  whom  descended  her  right  of 
entry,  with  capacity  to  make  the  entry  after  the  death 
of  the  husband.  This  entry  was  not  made  nor  suit 
brought  by  the  heirs  within  three  years  after  their  ca- 
pacity to  do  either  had  accrued  to  them,  nor  within 
the  further  time  allowed  by  the  act  of  1837.  The 
question  is  thus  presented.  Whether  their  right  is 
protected  by  the  proviso  ? 

It  is  insisted  by  the  counsel  for  the  defendant  in- 
error,  that  the  possession  of  Samuel  Thompson,  and  of 
those  holding  in  succession  after  him,  was  not  adverse 
to  Jane  Gregory  at  any  time  during  her  life ;  and  as  a 
consequence,  she  was  not  under  the  necessity  of  rely- 
ing on  the  proviso  to  preserve  her  rights:  that  the 
possession  became  adverse  after  her  death,  and  that 
her  heirs  are  the  parties  to  whom  the  right  of  entry 
on  the  adverse  possession  for  the  first  time  accrued. 
This  position  of  the  counsel,  to  be  of  any  avail,  must 
be  true  in  all  its  parts  ;  for  if  the  right  of  entry  ac- 
crued to  Jane  Gregory  in  her  life  time,  her  coverture 
must  be  relied  on  to  save  the  right  of  entry  in  her  per- 
son :  her  heirs  in  that  case  can  claim  only  the  benefit 
secured  to  them  as  her  heirs.  That  the  possession  of 
Samuel  Thompson  and  others  holding  after  him  was 
adverse  to  John  Thompson's  other  heirs  has,  I  con- 
ceive, been  fully  shown.  Jane  Gregory's  right  of  en- 
try would  then  be  preserved  only  by  her  coverture  ; 
and  her  heirs  can  recover  only  by  showing  an  entry, 
or  suit  brought,  within  the  time  allowed  to  them  for 
these  purposes.  Is  this  the  full  period  allowed  to  par- 
ties who  are  infants  "  at  the  time  such  right  or  title 
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1854.  accrued  or  came  to  them,"  or  ^  it  only  the  three  years 
Term.  allowed  to  the  heirs  of  one  whose  right  of  entry  has 
raperton  oDce  already  been  protected  ?  I  think  the  latter.  Jane 
V.  Gregory's  right  of  entry,  whatever  it  was,  descended 
uJ^  at  her  death  to  her  heirs ;  her  right  up  to  that  time 
was  protected  by  the  proviso  :  her  heirs,  however,  in 
express  terms,  are  bound,  unless  they  enter  within 
three  years,  no  disability  of  theirs  being  protected. 
Yet  this  plain  language  is  to  be  set  at  naught,  if  the 
counsel  be  right ;  the  heirs  are  not  to  be  regarded  as 
heirs  succeeding  to  a  limited  right  of  entry,  but  as 
infants  "  at  the  time  such  right  or  title  accrued  or  came 
to  them."  We  must  take  a  new  departure  in  the  com- 
putation of  time ;  we  must  hold  that  the  heirs  do  not 
take  the  right  of  entry  held  by  the  ancestor,  but  a  re- 
newed and  prolonged  right,  to  be  transmitted,  per- 
chance, to  other  infant  heirs,  with  a  renewed  right 
engrafted  thereon  and  still  further  prolonged :  and 
thus  onwards  indefinitely.  Such  a  construction  I  re- 
gard as  at  war  alike  with  the  letter  and  purpose  of  a 
statute  of  limitations.  Our  act  of  assembly  is  sub- 
stantially copied  from  the  statute  21  James  1,  ch. 
16.  The  English  courts  hold  that  an  heir  under  dis- 
ability, acquiring  a  right  of  entry  by  descent  from  an 
ancestor  also  under  disability,  cannot  claim  the  whole 
time  allowed  by  the  statute  to  a  party  in  whom  the 
right  originally  vested  to  make  the  entry,  bjut  that  the 
heir  may  only  claim  the  time  secured  by  the  proviso 
to  a  party  taking  derivatively  by  descent. 

An  English  court,  acting  on  established  principles,  in 
applying  a  statute  like  ours  in  the  case  of  Jane  Gre- 
gory's heirs,  would  hold  that  the  heirs,  notwithstand- 
ing their  disability  of  infancy,  could  enter  only  within 
three  years  after  their  right  of  entry  accrued.  See 
Doe  V.  Jesson^  6  East's  R.  80. 

Justice  McLean,  in  delivering  the  opinion  of  the 
Supreme  court  of  the  United  States  in  Mercer* s  lessee  v. 
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Selden,  1  How.  S.  C.  R.,  at  page  55,  in  regard  to  the 
right  of  Mrs.  Swaim's  infant  heirs,  who  were  alleged  to 
have  acquired  a  right  of  entry  from  their  mother,  a 
feme  covert^  says, "  They  were  bound,  without  regard  to 
their  infancy  or  other  disabilities,  to  bring  their  action 
in  ten  years  from  the  decease  of  their  ancestor."  This 
was  the  construction  placed  upon  the  statute  of  limita- 
tions of  Virginia  existing  prior  to  the  act  of  1 837,  and 
applying  at  that  time  throughout  the  whole  state.  The 
act  of  1837  prescribes  different  times  of  limitation  for 
lands  lying  west  of  the  Alleghany  mountains.  The 
old  and  the  new  statutes,  however,  are  identical  in 
all  particulars  except  time  and  the  territory  to  which 
they  apply.  Thus  the  decision  of  the  case  is  directly 
upon  the  question  in  which  Jane  Gregory's  heirs  are 
concerned  ;  and  is  adverse  to  their  pretensions.  See 
also  Floyd* 8  heirs  v.  Johnson  et  al.^  2  Litt.  K.  109,  in 
which  the  same  question  is  decided  in  the  same  way ; 
Moore  v.  Jackson^  4  Wend.  R.  58. 

Following  these  decisions,  as  giving  the  true  meaning 
of  the  statute,  as  well  according  to  its  letter  as  to  its 
obvious  spirit  and  policy,  I  am  of  opinion  no  recovery 
can  be  had  under  the  title  asserted  by  Jane  Gregory's 
heirs. 

Having  thus  passed  upon  the  title  of  each  one  of 
John  Thompson's  heirs,  in  whose  behalf  an  attempt 
could  be  made  to  exempt  them  from  the  statute  of 
limitations,  on  the  facts  found  in  the  verdict,  and  find- 
ing the  attempt  in  regard  to  each  without  foundation 
in  law,  I  am  of  opinion  to  reverse  the  judgment  of  the 
Circuit  court,  and  to  render  a  judgment  for  the  plain- 
tiffs in  error. 
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MoNCURE  and  Lee,  Js,  concurred  in  the  opinion  of 
Samxiels^  J. 

Judgment  reversed. 
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Aagnst  2tttb. 

1.  A  party  claiming  title  under  a  deed  from  a  deputy  sheriff,  for 

land  sold  for  nonpayment  of  taxes  under  the  act  of  Feb- 
ruary 9th,  18)4.  must  show  that  the  person  de8cril>ed  slb 
high  sheriff  was  such,  and  the  grantor  in  the  deed  was  his 
deputy. 

2.  Though  such  deed  recites  an  insufficient  advertisement  of  the 

property  conveyed,  it  is  not  thereby  vitiated  ;  but  is  valid 
to  convey  such  title  as  by  law  the  sheriff  was  authorized 
to  convey. 

3.  A  deposition  purporting  in  the  caption  to  have  been  taken  in 

the  state  and  county  designated  in  the  commission  and 
notice,  and  certified  by  a  person  who  adds  to  his  name  the 
letters  J.  P.,  is  duly  authenticated. 

This  was  a  writ  of  right  brought  in  the  Circnit  court 
of  Giles  county  by  Thomas  J.  Hobbs  against  Thomp- 
son and  Wilson  Shumate,  for  the  recovery  of  a  tract 
of  land  containing  fifty  acres.  On  the  trial  the  de- 
mandant having  first  proved  that  Michael  Erskine  was 
deputy  sheriflT  of  Monroe  county,  Virginia,  at  the  time 
he  sold  and  conveyed  to  William  Vawter,  under  whom 
the  demandant  claims,  the  land  which  is  alleged  by 
the  demandant  to  be  the  land  in  controversy,  then 
proposed  to  oflfer  in  evidence  the  deed  executed  by 
Erskine  to  Vawter.  This  deed  bore  date  the  30th  day 
of  August  1815,  and  purported  to  be  by  Michael 
Erskine,  deputy  for  William  Haynes,  high  sheriflT  of 
the  county  of  Monroe,  of  the  one  part,  and  William 
Vawter,  of  the  other  part ;  and  recited  that  Erskine,  as 
deputy  of  Haynes,  sheriff,  "  after  having  given  notice 
by  advertisement  as  well  in  the  Virginia  Argus,  a 
public  paper,  as  at  the  court-house  door  of  the  said 
county,  agreeably  to  law,  previous  to  the  August  court 
of  said  county,  did  expose  to  sale  at  said  court-house 
whilst  the  court  was  in   session,  at  the  August  term 
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aforesaid,  the  lands  heretofore  returned  delinquent  for       ism. 
the  nonpayment  of  taxes  due  thereon   in  the   county      Term. 


aforesaid ;  whereupon  William  Vawter  became  the  Hobb« 
purchaser  of  a  tract  of  land  containing  fifty  thousand  shamatee. 
acres,  which  formerly  belonged  to,  and  was  returned 
delinquent  in  the  name  of,  Andrew  Eeirs,  for  the 
years,"  &c. :  And  it  then  proceeded  to  convey  the  land 
to  Yawter.  The  tenants  objected  to  the  introduction 
of  the  evidence ;  and  the  court  refused  to  permit  the 
deed  to  go  in  evidence  before  the  jury  as  anything  or 
for  any  purpose,  save  that  of  color  of  title,  until  the 
demandant  should  first  establish  that  all  the  require- 
ments of  the  law  as  to  the  sale  had  been  complied 
with:  And  the  demandant  excepted. 

The  demandant  further  offered  in  evidence  the 
deposition  of  Erskine,  who  lived  in  Texas.  The  com- 
mission under  which  this  deposition  was  taken  was 
directed  to  any  commissioner  appointed  by  the  go- 
vernor of  Virginia,  or  to  any  justice  or  notary  public 
of  Guadaloupe  county,  in  the  state  of  Texas.  The 
deposition  purported  on  its  face  to  have  been  taken  in 
that  county  ;  and  the  certificate  was  headed,  ^^  State  of 
Texas^  Ouadalovpe  county^  to  wit :  "  and  was  signed, 
"  S.  B.  MooRE,  J.  P.  {Seal.) "  The  court  refused  to 
admit  the  evidence :  And  the  demandant  again  ex- 
cepted. 

There  was  a  verdict  and  judgment  for  the  tenants, 
whereupon  the  demandant  applied  to  this  court  for  a 
supersedeas^  which  was  awarded. 

N.  Harrison^  for  the  appellant. 
Caperton^  for  the  appellees. 

Allen,  P.  This  was  a  writ  of  right,  in  which  there 
was  a  verdict  and  judgment  for  the  tenant.  On  the 
trial  the  demandant  filed  two  bills  of  exceptions  to 
decisions  of  the  court  against  him.     By  the  first  bill 
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HobbB  of  Monroe  county  at  the  time  he  sold  and  conveyed  to 
Bham'ateB.  William  Vawtcr,  under  whom  the  demandant  claimed 
the  land  alleged  by  him  to  be  the  land  in  controversy, 
proposed  to  offer  a  deed  in  evidence  which  is  set  forth 
in  the  bill  of  exceptions.  It  purports  to  be  a  deed 
executed  by  said  Erskine,  deputy  for  William  Haynes^ 
high  sheriff  of  Monroe  county,  to  said  Vawter,  and 
recites  that  pursuant  to  the  act  concerning  taxes  on 
land,  passed  on  the  9th  of  February  1814,  the  said 
Erskine,  as  such  deputy,  after  having  given  notice  by 
advertisement  in  the  Virginia  Argus,  a  public  paper, 
and  at  the  court-house  door  of  said  county,  according 
to  law,  previous  to  August  court,  exposed  to  sale  at 
said  court,  the  lands  theretofore  returned  delinquent 
for  the  nonpayment  of  taxes  in  said  county  ;  and  there- 
upon William  Vawter  became  the  purchaser  of  a  tract 
of  fifty  thousand  acres,  which  formerly  belonged  to, 
and  was  returned  delinquent  in  the  name  of,  Andrew 
Beirs,  for  the  sum  of  five  hundred  and  ninety-four  dol- 
lars and  twenty-four  cents,  &c.  But  the  court  refused 
to  permit  the  deed  to  go  in  evidence  as  anything  or  for 
any  purpose,  save  that  of  color  of  title,  until  the  de- 
mandant should  first  establish  that  all  the  require- 
ments of  the  law  as  to  the  sale  had  been  complied 
with. 

This  court  decided  in  the  case  of  Flanagan  v. 
Grimmet^  10  Gratt.  421,  that  a  deed  containing  such 
recital  of  the  circumstances  of  the  sale,  if  shown  to 
have  been  executed  by  a  duly  qualified  ofiicer,  autho- 
rized by  the  law  to  sell  lands  returned  delinquent  for 
nonpayment  of  taxes,  and  to  execute  a  conveyance  to 
the  purchaser,  furnished  prima  facie  evidence  of  the 
transfer  of  such  title  to  the  purchaser  as,  at  the  time 
the  land  was  returned  delinquent,  was  vested  in  the 
person  in  whose  name  it  was  returned,  his  heirs,  ifec. 
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But  that  said  deed  was  liable  to  be  impeached,  after 
the  time  for  redemption  allowed  by  the  law  had 
elapsed,  by  proof  of  irregularity  appearing  on  the 
face  of  the  proceedings ;  or  by  the  fact  appearing  on 
the  face  of  the  proceedings,  that  the  arrearage  of 
taxes,  for  the  nonpayment  of  which  the  land  was  sold, 
did  not  exist,  according  to  section  38  of  the  act  of 
February  9th,  1814.  The  onus  prohandi  is  cast  upon 
the  contesting  party  to  show,  by  the  face  of  the  pro- 
ceedings, such  irregularity  as  affected  the  validity  of 
the  deed. 

A  similar  principle  has  been  established  in  the  state 
of  Kentucky,  although  it  does  not  appear  that  their 
law  contained  any  provision  similar  to  the  38th  section 
of  the  act  of  February  1814.  By  the  law  of  that 
state  the  register  was  directed  to  sell  such  lands  at  the 
State-house,  after  advertising  the  sale,  &c.  ;  and  he 
was  empowered  to  execute  deeds  for  the  lands  sold. 
Under  this  law  it  has  been  held,  in  numerous  instances, 
that  the  deed  of  the  register,  purporting  to  have  been 
made  for  the  sale  of  land  for  taxes,  implies,  prima 
facie^  a  compliance  with  the  requisitions  of  the  laws 
under  which  the  land  was  sold  and  the  deed  executed, 
liable  to  be  repelled  by  proof  that  the  law  was  not 
regularly  pursued  in  making  the  sale  ;  and  that  it  is 
not  necessary  to  the  validity  of  the  register's  deed  that 
it  should  recite  that  the  land  had  been  advertised  ac- 
cording to  the  statute.  Allen  v.  Robinson^  3  Bibb's  R. 
326 ;  Graves  v.  Hayden^  2  Litt.  R.  62 ;  Hickman  v. 
Skinner,  ^^onr.  210  ;  Terry  v.  Bleight,  Id.  271 ;  Cur- 
rie  V.  Fowler,  5  J.  J.  Marsh.  R.  145.  The  statute  in 
Virginia  gives  the  same  effect  to  the  sheriff's  deed  which 
the  courts  of  Kentucky  ascribed  to  the  deed  of  the 
register,  because  he  was  an  officer  of  government  pre- 
sumed to  do  his  duty ;  and  the  38th  section  of  the  act 
of  February  9th,  1814,  limits  the  proof  to  repel  this 
prima  facie  presumption  to  irregularities,  &c.,  appear- 
ing on  the  face  of  the  proceedings. 
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July 
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The  decision  of  the  court,  excluding  the  deed  uiiti] 
the  party  offering  it  established  that  all  the  require- 
ments of  the  law  as  to  such  sale  had  been  complied 
with,  reversed  this  rule,  and  cast  the  onus  probandi  on 
the  grantee,  instead  of  the  contesting  party.  In  this 
case  it  is  stated  that  the  demandant,  having  first  proved 
that  said  Michael  Erskine  was  deputy  sheritf  at  the 
time  of  said  sale  and  conveyance,  offered  the  deed  in 
evidence.  The  bill  of  exceptions  does  not  state,  in  so 
many  words,  that  he  had  proved  that  William  Haynes 
was  high  sheriff.  In  Rockhold  v.  Barnes^  3  Hand.  473, 
it  was  held  that  where  land  was  sold  and  a  deed  made 
by  the  deputy  sheriff,  it  was  indispensably  necessary 
that  there  should  be  proof  that  one  was  sheriff  and 
the  other  was  deputy.  In  Flanagan  v.  Grimmei  it  did 
not  appear  from  the  bill  of  exceptions  taken  to  the 
decision  of  the  court  rejecting  the  deed,  that  any  such 
proof  had  been  offered.  This  court  held,  under  the 
authority  referred  to,  that  such  proof  was  necessary. 
But  as  the  bill  of  exceptions  did  not  purport  to  set 
out  all  the  evidence,  and  as  it  appeared  that  the  court, 
when  the  deed  was  first  offered,  rejected  it  as  evidence 
for  objections  appearing  on  the  face  thereof,  thereby 
precluding  any  further  proof  in  relation  thereto,  if 
such  proof  had  not  been  offered  or  waived  ;  the  court 
below  deciding  upon  the  invalidity  of  the  deed  alone, 
and  the  bill  of  exceptions  intending  to  present  for  re- 
vision the  single  question  so  decided  ;  this  court,  con- 
sidering that  decision  erroneous,  reversed  the  judg- 
ment, and  remanded  the  cause  for  a  new  trial,  with 
instructions  to  admit  the  deed  ?l%  prima  facie  evidence 
of  such  title  as,  according  to  the  37th  section  of  the 
said  act,  it  purported  to  vest  in  the  purchaser,  upon 
proof  that  the  person  therein  named  as  sheriff  was 
sheriff,  and  the  other  was  deputy  sheriff.  In  this  case, 
perhaps,  by  a  liberal  construction  of  the  bill  of  excep- 
tions, it  might  be  considered  there  was  such  proof,  as 
it  sets  out  that  there  was  proof  that  Michael  Erskine 
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was  deputy,  from  which  it  might  be  inferred  there  had 
been  proof  that  William  Haynes  was  high  sheriff. 
But  be  that  as  it  may,  the  bill  of  exceptions  shows 
that  no  objection  was  made  to  the  deed  on  that  ac- 
count. The  proof  may  have  been  offered,  or  have 
been  waived,  or  probably,  if  required,  could  readily 
have  been  supplied,  if  the  deed  had  not  been  rejected, 
for  the  purpose  for  which  it  was  offered,  on  other 
grounds.  Those  grounds  are  set  forth,  and  the  bill  of 
exceptions  was  designed  to  present  for  revision  in  the 
appellate  court  the  correctness  of  that  decision.  In 
the  judgment  of  the  court,  upon  the  question  thus 
raised,  there  was  error,  according  to  the  decision  of 
this  court  in  the  case  referred  to ;  it  not  being  incum- 
bent on  the  purchaser  holding  under  such  a  deed  to  do 
more  to  entitle  himself  to  the  benefit  thereof  than 
prove  its  execution  and  the  official  characters  of  the 
sheriff  and  deputy  sheriff. 

I  think  the  court  erred  also  in  excluding  the  deposi- 
tion set  forth  in  the  second  bill  of  exceptions,  upon  the 
ground  that  it  was  not  properly  authenticated.  The 
case  falls  within  the  principle  decided  in  Pollard's  heirs 
V.  Lively^  2  Gratt.  216,  which  held  that  a  certificate 
such  as  is  found  in  this  case,  headed  with  the  state  and 
county,  and  signed  by  the  party  taking  the  deposition 
with  his  name  and  the  letters  J.  P.,  is  sufficient  evi- 
dence of  the  fact  that  the  deposition  was  taken  by  a 
justice  of  the  peace. 


1854. 
July 
Term. 

HobbB 

V, 

Shu  mates. 


The    other    judges    concurred    in     the    opinion    of 
Allen y  J. 

Judgment  reversed. 
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1M4.  Hill  v.  Manser  dr  al. 

JuLt 


Term. 


Aa^st  26th. 

1.  A  suret}^  in  a  forfeited  forthcoming  bond  is  a  surety  for  tlie 

debt ;  and  when  he  pays  it,  as  such  surety,  he  is  entitled  to 
all  the  rights  of  the  creditor  against  the  original  debtor, 
subsisting  at  the  time  he  became  bound  for  the  debt :  And 
the  judgment,  for  the  benefit  of  the  surety  so  paying,  is 
not  extinguished,  but  transferred  with  al!  its  obligatory 
force  against  the  principal,  and  constitutes  a  legal  lien 
upon  his  real  estate  owned  at  the  date  of  the  judgment  or 
afterwards  acquired. 

2.  The  surety  in  the  forthcoming  bond  pays  to  the  creditor  a  sum 

certain  on  the  execution  issued  on  the  bond  against  the 
principal  and  himself,  and  takes  a  receipt  as  for  monej 
paid  by  him.  The  evidence  of  payment  afforded  by  the 
receipt  will  not  be  repelled  by  proof  of  loose  declarations 
that  he  had  loaned  tlie  money  to  the  principal  debtor,  who 
was  his  brother,  so  as  to  deprive  him  of  the  right  to  be 
substituted  to  the  rights  and  remedies  of  the  creditor. 

3.  The  creditor  having  taken  a  deed  of  trust  from  the  principal 

debtor  to  secure  his  debt,  and  the  debtor  having  sab- 
sequently  given  another  deed  of  trust  upon  the  same  and 
other  property,  to  secure  debts  due  to  a  third  F>arty,  one  of 
which  was  for  money  loaned  to  pay  a  balance  due  upon  the 
judgment,  of  which  this  third  party  had  notice,  the  surety 
in  the  forthcoming  bond  is  entitled  to  have  the  property 
embraced  in  the  first  deed  of  trust  applied  to  satisfy  the 
amount  he  has  paid,  with  interest  on  so  much  thereof  as 
went  to  discharge  the  principal  of  the  debt;  and  if  that 
property  does  not  discharge  it,  to  have  the  land  embraced 
in  the  second  deed  subjected  to  discharge  the  balance. 

In  October  1840  Samuel  McD.  Moore  recovered  a 
judgment  in  the  Circuit  court  of  Fayette  county 
against  John  Hill,  for  one  thousand  six  hundred  dol- 
lars, with  interest.  On  this  judgment  an  execution 
was  issued,  on  which  Hill  executed  a  forthcoming 
bond  with  Hiram  Hill  and  Pleasant  Hawkins  as  his 
sureties.  This  forthcoming  bond  was  forfeited,  and 
execution  was  awarded  against  all  the  parties  in 
August  1841  :  And  the  execution  was  returned  levied, 
and  the  property  not  sold  for  want  of  bidders. 
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By  deed  bearing  date  the  12th  of  May  1842  John       i8&4. 
Hill  conveyed  to  Hudson  M.  Dickenson  two  tracts  of      Term. 


land,  some  slaves  and  other  personal  property,  in  trust,        hui 


V. 


.  that  if  Hill  did  not  pay  the  debt  due  to  Moore  by  the  Manser 
15th  of  the  next  August,  the  trustee  should  sell  the 
property  upon  ten  days'  notice,  for  cash,  and  apply 
the  proceeds  to  the  payment  of  the  debt. 

On  the  2d  of  September  Moore  received  from  Hiram 
Hill,  in  money,  fee  bills  and  bonds,  the  sum  of  five 
hundred  dollars,  and  he  gave  to  him  a  receipt  of  that 
date,  for  that  sum  received  on  account  of  Moore's  exe- 
cution against  John  Hill  and  others,  issued  from  the 
Circuit  court  of  Fayette  county.  On  the  same  day 
John  Hill  and  wife  conveyed  to  Dickenson  and  Wil- 
liam Tyree  a  number  of  tracts  of  land,  including  the 
two  previously  conveyed  to  Dickenson,  and  the  slaves 
included  in  said  deed,  to  secure  a  large  amount  of  debt 
for  which  Miles  Manser  was  bound,  and  also  the  sum 
of  five  hundred  dollars,  which  Manser  had  agreed  to 
pay  to  Moore  in  part  satisfaction  of  his  debt.  And  on 
the  16th  of  March  1844  John  Hill  and  wife  conveyed 
to  the  same  trustee  other  lands  and  some  personal 
property,  to  secure  some  of  the  same  and  other  debts, 
which  were  due  to  Manser,  or  for  which  he  was  bound, 
one  of  which  was  the  five  hundred  dollars  which 
Manser  had  paid  to  Moore. 

In  June  1849  Hiram  Hill  filed  his  bill  in  the  Circuit 
court  of  Fayette  county,  in  which  he  stated  the  fore- 
going facts  ;  and  insisted  that  he  was  entitled  to  be 
substituted  to  the  rights  and  remedies  of  Moore,  to  the 
extent  of  the  sum  of  five  hundred  dollars,  which  he 
had  paid  upon  the  debt  due  from  John  Hill  to  Moore. 
And  making  John  Hill,  Manser,  and  the  trustees,  Dick- 
enson and  Tyree,  parties  defendants,  he  prayed  that 
the  court  would  enforce  the  judgment  lien  and  other 
securities  of  Moore,  by  a  sale  of  the  incumbered  pro- 
perty, or  a  sufliciency  thereof  to  pay  oflT  the  debt  due 
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to  Moore  ;  and  that  he  might  be  substituted  to  the 
benefit  of  the  same  to  the  full  amount  he  had  paid, 
with  interest ;  and  for  general  relief. 

Manser  answered  the  bill,  and  denied  that  the  plain- 
tiflf  had  paid  five  hundred  dollars,  or  an 3^  other  sum,  as 
the  security  of  John  Hill.  He  said  that  the  money, 
fee  bills  and  bonds  mentioned  in  the  receipt  of  Moore 
were  advanced  by  the  plaintiff  not  as  a  payment,  but 
to  accommodate  his  brother,  and  to  get  some  foreign 
fee  bills  settled  ;  and  hence  he  made  the  arrangement, 
not  as  a  payment  as  surety,  but  as  an  advance  to  his 
brother  by  way  of  loan  :  And  therefore,  he  insisted,  the 
doctrine  of  substitution  did  not  apply  to  the  case. 
That  at  the  time  he  took  the  securities  from  John 
Hill,  mentioned  in  the  bill,  he  had  no  notice  of  any 
claim  upon  the  property  by  lien  of  any  kind  held  by 
the  plaintiff.  And  that  he  had  paid  off  the  debt  to 
Moore,  and  therefore  on  that  account  he  would  be  en- 
titled to  substitution  to  all  the  securities  of  said  Moore 
which  he  had  at  the  time  of  payment. 

Witnesses  were  examined,  who  spoke  of  conversa- 
tions with  Hiram  Hill,  in  which  they  understood  him 
to  speak  of  the  five  hundred  dollars  he  had  paid  to 
Moore  as  a  loan  to  his  brother,  John  Hill ;  but  the 
money  was  in  fact  paid  by  Hiram  Hill  to  Moore,  and 
it  seems  to  have  been  considered  by  both  John  Hill 
and  Moore  to  have  been  a  payment  by  Hiram  Hill. 

The  cause  came  on  to  be  heard  in  September  1851, 
when  the  court  dismissed  the  bill  with  costs.  And 
thereupon  Hiram  Hill  applied  to  this  court  for  an 
appeal,  which  was  allowed. 


Cajferton^  for  the  appellant.  • 

rrice^  for  the  appellee. 

Allen,  P.  delivered  the  opinion  of  the  court : 
The  court  is  of  opinion  that  the  appellant,  as  surety 
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for  John  Hill  in  a  forthcoming  bond   which  was  for-       ism. 
feited,  became  thereby  surety  for  the  debt ;   and  when      Term. 


he  paid  the  same  as  such  surety,  he  became  entitled,  hui 
upon  the  principles  of  a  court  of  equity,  to  all  the  ManW 
rights  of  the  creditor  against  the  original  debtor,  sub- 
sisting at  the  time  he  became  so  bound  for  the  debt ; 
and  that  the  judgment,  for.  the  benefit  of  the  surety  so 
paying,  is  not  regarded  as  extinguished,  but  transferred 
with  all  its  obligatory  force  against  the  principal,  and 
constituting  a  legal  lien  upon  his  real  estate  owned  at 
the  date  of  the  judgment  and  thereafter  acquired. 
Garland  v.  Lynch^  1  Rob.  R.  545  ;  PowelVs  ex^ors  v. 
White,  11  Leigh  309 ;  Robinson  v.  Sherman,  2  Gratt. 
178 ;  Leake  v.  Ferguson,  2  Gratt.  419. 

The  court  is  further  of  opinion,  that  the  receipt 
of  the  creditor,  dated  the  2d  of  September  1842,  shows 
that  the  appellant  on  that  day  paid  the  sum  of  five 
hundred  dollars  to  the  creditor,  on  account  of  the  exe- 
cution issued  on  said  forfeited  bond  against  his  prin- 
cipal and  himself;  and  the  evidence  in  the  record,  of 
loose  declarations  that  he  loaned  his  principal  that 
sum,  or  that  the  witnesses  understood  it  was  a  loan, 
do  not  show  any  intention  on  the  part  of  the  appel- 
lant to  waive  any  legal  right,  or  that  in  fact  he  knew, 
at  the  time  of  such  payment,  that  the  law  raised  any 
such  right  of  substitution  for  his  benefit. 

The  court  is  further  of  opinion,  that  it  fully  appears 
that  the  appellee  had  full  notice  of  said  judgment 
when  he  took  from  the  said  John  Hill  the  deed  of 
trust  of  the  2d  day  of  September  1842,  as  by  the 
terms  of  said  deed  provision  was  made  thereby  to 
indemnify  the  appellee  for  the  sum  of  five  hundred 
dollars,  which  he  had  bound  himself  to  pay  on  said 
judgment,  for  said  John  Hill,  at  a  future  day. 

The  court  is  further  of  opinion,  that  the  appellee  is 
not  entitled  to  priority  on  account  of  the  payment  of 
said  last  mentioned  sum.     No  such  claim  is  set  up  in 
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18M.  the  answer  ;  and   the  appellee  not  beinjj  surety,  if  he 

Jalj  .  rr  ^  . 

Term.  intended  or  contemplated  relying  on  previous   liens. 


A&L 


i 


Hm        should  have  taken   a  transfer  thereof;  his  was  a  loan 
yi&uf^     to  John    Hill,  for  the  security  of  which,  together  with 
other  claims  against  said  John  Hill,  he  took  his  deed 
of  trust  aforesaid,  and  upon  which  alone  he  must  rely. 

The  court  is  further  of  opinion,  that  as  it  appears 
that  said  John  Hill,  by  a  deed  of  trust  duly  executed, 
and  acknowledged,  and  recorded  on  the  12th  day  of 
May  1S42,  conveyed  sundry  lands,  together  with  per- 
sonal property,  to  a  certain  Hudson  M.  Dickenson,  in 
trust  for  the  security  and  payment  of  said  debt,  the 
appellant  is  entitled  to  be  substituted  to  the  rights  of 
the  creditor  under  said  deed  of  trust,  and  to  require  a 
sale  by  the  trustee  of  the  property  conveyed  by  said 
deed  of  trust,  or  so  much  thereof  as  may  be  forth- 
coming, and  the  application  of  the  proceeds  thereof, 
or  so  much  as  may  be  necessary  to  pay  said  sum  of 
five  hundred  dollars,  with  interest  from  the  2d  of  Sep- 
temVr  1S42,  on  s^^  much  thereof  as  at  the  time  of 
payment  was  appIicaMe  to  the  principal  of  said  exe- 
cution. And  if  the  property  described  in  said  deed  of 
trust  of  the  12th  •»f  May  1S42,  or  so  much  thereof  as 
may  V  forth  .-ouiin^,  should  prove  insufficient  to  pay 
sdd  si::u  of  dve  hundred  dollars^  with  interest  as  afore- 
said, then  that  the  ai'i>el!ant  should  be  at  liberty  to 
res^^rt  t«^  any  vther  lands  owned  by  said  John  Hill  at 
the  date  of  said  judgment,  or  afterwards  acquired,  for 
sarisfaotion. 

Tl.o  ooirt  is  tLert^t'  re  of  opinion,  that  said  decree 
is  crr^Tu-ns.  :ini  it  is  reversed  with  costs  against  the 
H:^:>l\int;  and  t-:e -^anse  is  remanded  to  be  further 
i^rvWr^itV,  in  awrtirjr  to  the  principles  of  the  fore- 
;ro>';r  . :  in:  n  ani  itXTx^e,  in  order  to  a  final  decree. 

PvNt^:  Ani  V   N.vsF.  *A,  dis^sected. 
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Harrison  v.  Middleton.  \^- 

July 


(Xhsent  Allen,  P.) 
Angtist  26tb. 

1.  If  a  case  of  unlawful  detainer  has  been  pendinj?  in  a  County 

court  for  more  than  twelve  months  without  a  final  decision, 
it  may  be  removed,  on  motion,  to  the  Circuit  court. 

2.  All  civil  causes  of  which  the  Circuit  court  has  either  original 

or  appellate  jurisdiction  may  be  removed  from  the  County 
to  the  Circuit  court,  upon  motion,  after  they  have  been 
pending  in  the  County  court  for  one  year. 

3.  An  unlawful  detainer  case  removed  to  the  Circuit  court  is 

properly  placed  on  the  docket  at  the  head  of  the  civil 
causes  in  the  court. 

4.  A  witness  may  refresh  his  memory  by  reference  to  a  paper, 

whether  an  original  or  a  copy,  and  whether  written  by 
himself  or  another ;  but  he  must  then  speak  from  his  own 
recollection  thus  refreshed. 

5.  But  a  surveyor  who  made  a  survey  from  a  diagram   handed 

him  by  the  plaintiff,  and  which  he  has  in  court,  may  refer 
for  the  courses  and  distances  to  the  diagram,  though  he 
may  not  be  able  to  remember  them  independent  of  the 
diagram.  The  diagram  is  itself  evidence,  and  he  may  point 
out  on  it  what  lines  he  ran. 

6.  An  extract  or  copy  taken  by  a  surveyor  from  his  field  notes 

is  not  evidence ;  and  he  can  only  use  it  to  refresh  his 
memory,  and  must  then  speak  from  his  recollection. 

7.  A  witness  is  offered  to  be  introduced,  who  is  objected  to  as 

being  interested,  and  proof  aliunde  of  his  interest  is  in- 
troduced. He  is  then  examined  by  the  party  offering  him, 
on  his  voir  dire,  to  show  that  he  has  no  interest,  and  this 
is  objected  to  by  the  other  party  ;  but  before  he  is  sworn 
in  chief  a  deed  is  produced  which  shows  he  has  no  in- 
terest. If  it  was  error  to  examine  him  on  his  voir  dire,  it 
was  cured  by  the  introduction  of  the  proof  of  his  want  of 
interest,  before  he  was  sworn  in  chief. 

8.  An  agreement  under  seal  by  a  tenant,  that  he  will  surrender 

possession  whenever  a  purchaser  from  the  landlord  re- 
quires it,  constitutes  him  a  tenant  at  will  or  at  sufferance ; 
and  he  is  not  entitled  to  six  months'  notice  to  quit. 

9.  If  a  tenant  claims  to  hold  adversely  to  his  landlord,  he  is  not 

entitled  to  notice. 


Term. 
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1854.         10.  A  landlord  sells  laud  in  possession  of  his  tenant  by  agree- 
Term.  inent  under  seal,  and  the  tenant  refuses  to  deliver  posses- 
sion  :    The  landlord  is  the  proper  party  to  institute  a  pro- 
Harrison               ceeding  of  unlawful  detainer,  to  obtain  possession. 
Middieton.    11.  If  a  deed  of  a  defendant  is  introduced  collaterally  upon  the 
trial,  as  evidence,  he  may  show  that  it  is  not  his  deed, 
without  making  oath  to  the  fact :  And  for  this  purpose  may 
introduce  a  subscribing  witness  to  it,  to  prove  that  it  wa« 
misread  to  the  defendant. 
12.  Proof  that  the  deed  when  read  was  understood  in  a  very  ma- 
terial respect  as  different  from  what  it  is  may  tend  to  show 
that  it  was  misread,  and  therefore  is  competent  evidence. 
But  if  the  deed  was  correctly  read,  the  misunderstanding 
of  it  by  a  party  cannot  affect  its  validity  as  a  deed. 

This  was  a  writ  of  unlawful  detainer,  brought  in  the 
county  of  Jackson,  by  Henry  O.  Middieton  against 
Josiah  Harrison,  to  recover  possession  of  a  tract  of 
seven  thousand  nine  hundred  and  twenty-three  acres 
of  land.  The  case  was  docketed  in  the  County  court 
of  Jackson  in  June  1847,  and  was  continued  on  the 
docket  of  that  court  without  a  trial  until  August  184S, 
when  the  court  being  about  to  adjourn,  on  the  motion 
of  the  plaintiff,  it  was  ordered  that  the  case  be  removed 
to  the  Circuit  court  of  Jackson  county.  And  in  Sep- 
tember of  the  same  year  the  plaintiff  produced  in  that 
court  the  original  papers,  and  the  orders  made  in  the 
cause,  and  on  his  motion  it  was  docketed,  and  was 
placed  at  the  head  of  the  civil  causes  on  the  docket. 

At  the  August  term  1850  of  the  Circuit  court,  when 
the  cause  was  called,  the  defendant,  by  his  counsel, 
moved  the  court  to  strike  it  from  the  docket,  on  the 
ground  that  it  was  not  one  of  the  cases  contemplated 
by  the  act  of  March  28th,  1843.  Sess.  Acts  1842-43, 
ch.  9.  But  the  motion  was  overruled  by  the  court : 
And  he  excepted.  The  defendant  then  moved  the 
court  to  place  the  cause  on  what  he  insisted  was  its 
proper  place  on  the  docket,  viz :  only  before  such  cases 
as  had  been  brought  in  that  court  after  the  cause  had 
been  docketed  there.  But  the  court  overruled  the 
motion,  because  the  case  occupied  the  place  on  the 
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docket  which  it   had   occupied  ever  since  it  had  come       ism. 
into  the  court ;  and  had   priority  over  all  civil  causes      Term. 


in  the  County  court,  and  was  entitled  to  the  same  pri-    Harrieon 
ority  in  the   Circuit  court  that  it  had  in   that  court.    Middietoa. 
And  the  defendant  again  excepted. 

On  the  trial  of  the  cause  the  plaintiff  introduced  in 
evidence  an  agreement  between  himself  and  the  de- 
fendant, bearing  date  the  22d  of  February  1847,  in 
relation  to  the  land  in  controversy.  This  agreement 
recited  that  Harrison  lived  on  a  tract  of  land  of  seven 
thousand  nine  hundred  and  twenty-three  acres,  pa- 
tented to  Thomas  A.  Taylor,  under  Taylor's  repre- 
sentatives, as  tenant ;  that  Middleton  had  become  the 
owner  of  the  tract,  and  had  sold  it,  and  wished  imme- 
diate possession  :  And  then  Harrison  agreed  to  surren- 
der the  plantation  and  houses  by  the  10th  of  April 
1847,  and  to  surrender  thie  farm  at  anytime  that  Wil- 
liam Fisher  (the  purchaser  from  the  said  Middleton} 
may  think  proper  to  take  possession.  And  in  conside- 
ration of  Harrison's  agreeing  to  give  up  as  aforesaid,, 
Middleton  agreed  to  refer  it  to  arbitrators  to  say  what 
Harrison  should  be  allowed  for  his  improvements  be- 
yond the  use  of  the  plantation  for  the  time  he  had 
enjoyed  it.  And  it  was  agreed  that,  on  signing  that 
agreement,  all  controversy  between  the  parties  was  to 
he  at  an  end ;  and  that  Harrison  was  to  give  up  to 
Middleton  all  claims  and  leases  theretofore  set  up  by 
him.  The  agreement  was  under  seal  and  attested  by 
three  witnesses,  of  whom  Alexander  Harrison  was  one. 
The  plaintiff  also  introduced  the  patent  under  which 
he  claimed,  which  was  a  grant  in  1786  to  Thomas  A. 
Taylor.  He  then  called  a  witness,  who  stated  that 
some  years  previous  to  the  trial  he  surveyed  two  or 
three  of  the  lines  of  the  survey  on  which  the  defen- 
dant Harrison  lived  ;  that  when  he  ran  these  lines  he 
had  no  authentic  document  to  run  them  by,  and  only 
had  a  paper  with  a  diagram  of  the  seven  thousand  nine 

Vol.  XI.— 67 


Digitized  by 


Google 


530  COURT   OF    APPEALS    OF    TIB6INIA. 

1854.        hundred  and  twenty-three  acre  tract,  which  paper  had 
Term.      an  endorsement  on  it  in  the  handwriting  of  the  plain- 


HarriHoti  tiff,  Stating  that  it  was  the  tract  on  which  defendant 
Middieton.  Hved ;  and  which  diagram  was  made  by  the  plaintiff. 
To  this  diagram  the  .witness  referred  for  courses  and 
distances,  and  admitted  that  he  did  not  remember  how 
far  he  had  run,  or  what  courses  he  had  run,  withont 
reference  to  said  paper,  and  did  not  remember  either 
course  or  distance  independent  of  the  paper.  To  the 
-witness  refreshing  his  memory  from  said  paper,  the 
tiefendant  objected,  which  objection  was  overruled  by 
the  court ;  and  the  witness  often  referred  to  the  paper 
to  refresh  his  memory  ;  the  court  directing  the  witness 
not  to  state  anything  set  out  in  the  paper,  but  only  to 
state  what  acts  he  did  in  running  the  lines  aforesaid, 
and  what  he  found  on  the  ground.  To  this  the  de- 
fendant again  excepted. 

The  same  witness,  in  order  to  answer  other  questions 
propounded  to  him  by  the  plaintiff,  referred  to  a  me- 
morandum made  by  himself  but  two  days  before  the 
trial,  copied  by  him  from  his  field  notes  of  the  survey 
before  spoken  of;  the  said  field  notes  being  then  at  his 
home ;  but  he  did  not  pretend  to  say  that  he  recol- 
lected the  courses  or  distances  deposed  to  from  said 
memorandum  independent  thereof  This  evidence  wa^ 
also  objected  to  by  the  defendant,  because  the  original 
field  notes,  from  which  the  copy  was  taken,  were  not 
produced.  But  this  objection  was  also  overruled  ;  and 
the  witness  was  permitted  to  refer  to  said  paper  to  re- 
fresh his  recollection  of  the  running  of  the  lines  done 
by  him.     And  to  this  the  defendant  again  excepted. 

In  the  further  progress  of  the  trial  William  Fisher 
was  offered  as  a  witness,  and  was  objected  to  by  the 
defendant ;  who  offered  the  agreement  between  the 
plaintiff  and  the  defendant,  before  mentioned,  to  prove 
his  interest.  This  agreement  stated  that  the  land  in 
controversy  had  been  sold  by  the  plaintiff  to  Fisher. 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIRGINIA.  531 

The  plaintiflF  then  proposed  to  examine  Fisher  on  his       i8B4. 
voir  dire^  to  show  that  the  agreement  for  the  sale  to      Term. 


him  had  been  rescinded,  and  that  he  had  no  interest  Harriaoa 
in  the  controversy.  To  this  the  defendant  objected,  Midieton. 
because  he  had  shown  the  interest  of  the  witness 
otherwise  than  by  his  own  oath.  But  the  objection 
was  overruled  ;  and  the  witness  was  sworn  on  his  voir 
dire^  and  stated  that  he  had  no  interest,  because  he  and 
the  plaintiflF  had,  by  a  contract  made  on  the  5th  of 
August  1847,  rescinded  the  previous  contract  between 
them :  And  this  contract  of  the  5th  of  August  was 
produced,  and  provided  especially  for  the  rescission  of 
the  previous  contract  for  the  sale  of  the  land  in  the 
possession  of  the  defendant.  To  this  the  defendant 
again  except^.  This  witness,  being  sworn  in  chief, 
stated  that  previous  to  his  purchase  from  the  plaintiff 
he  had  heard  the  defendant  say  that  he  had  no  title  to 
the  soil  on  which  he  lived,  and  did  not  claim  the  land  ; 
and  that  in  the  spring  of  1847  he  was  with  the  defen- 
dant, but  not  on  or  near  the  land,  and  asked  him  if  he 
would  give  up  its  possession,  to  which  the  defendant 
replied  that  he  would  not. 

In  the  further  progress  X)f  the  trial  the  defendant 
offered  Alexander  Harrison  as  a  witness.  He  was  a 
subscribing  witness  to  the  agreement  aforesaid  of  the 
22d  of  February  1847,  between  the  plaintiff  and  de- 
fendant, and  had  been  previously  sworn  and  examined 
as  to  that  fact  by  the  plaintiff.  This  witness  was  of- 
fered by  the  defendant  to  prove  that  at  the  time  of  the 
execution  of  that  agreement  both  the  witness  and  the 
defendant,  who  was  the  father  of  the  witness,  undei^ 
stood  said  paper  (which  is  in  the  handwriting  of  the 
plaintiflT)  as  referring  the  title  to  the  land  to  the  arbi- 
trators therein  named;  and  that  the  witness  was  pre- 
sent when  it  was  read  to  the  defendant,  and  that  both 
the  witness  and  the  defendant  did  not  understand  or 
believe  that  the  said  paper  made  the  defendant  the  te- 
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1864-       nant  of  the  plaintiff,  nor  did   they  know  that   such  a 
Term.      thing  was  in  the  paper.     And  further,  that  both  the 
Harrison    witncss  and  the  defendant  understood  said  paper,  as  it 
Middieton.  was  read  to  them,  as  simply  referring  to  the  arbitrators 
the  question  of  right  to  the  land  ;  and  not  that  the  de- 
fendant had  thereby  given  up  his  right  to  it,  and  re- 
ferred to  the  arbitrators  the  defendant's  title  to  com- 
pensation for  his  improvements,  to  be  set  off  against  the 
rents  of  the  land.     To  the  admission  of  this  evidence 
the  plaintiff  objected,  and   the  court  sustained  the  ob- 
jection:  And  the  defendant  again  excepted. 

After  the  evidence  in  the  cause  had  been  introduced, 
the  plaintiff  moved  for  an  instruction  to  the  jury, 
"  that  if  they  believed  all  the  evidence  before  them, 
the  plaintiff  had  a  right  to  maintain  his  suit  at  the 
time  of  its  institution,  and  was  entitled  to  recover  in 
this  action."  The  court  thereupon  enquired  whether 
the  defendant  intended  to  ask  for  any  instructions; 
when  he,  by  his  counsel,  objected  to  the  instruction 
asked  for  by  the  plaintiff  as  being  too  broad  and  gene- 
ral, and  asked  the  court  to  instruct  the  jury  as  follows: 

1.  That  if  they  believed,  from  the  evidence  before 
them,  that  the  defendant  was,  at  the  time  of  the  insti- 
tution of  this  suit,  a  tenant  of  the  plaintiff,  he  was 
entitled  to  six  months'  notice  to  quit  before  he  conld 
be  turned  out  as  unlawfully  detaining  the  land  under 
the  contract  of  February  1847  ;  and  that  the  language 
of  said  contract,  "  to  surrender  the  farm  at  any  time 
that  William  Fisher,  the  purchaser  of  Middleton,  might 
think  proper  to  take  possession,"  was  not  a  certain 
time,  either  in  contemplation  of  law  or  by  the  true 
interpretation  of  the  contract. 

2.  If  the  jury  were  satisfied  from  the  evidence  be- 
fore them,  that  before  the  institution  of  this  suit  Wil- 
liam Fisher  had  purchased  the  land  in  controversy  of 
the  plaintiff,  and  that  such  purchase,  at  the  time  this 
suit   was  instituted,  was  in   force   and  not  rescinded, 
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the  plaintiff  had  no  right  to  the  possession  of  said  land, 
and  could  not  maintain  this  suit  against  the  defendant. 

There  was  a  third  instruction  asked  by  the  defendant 
substantially  the  same  as  the  second. 

The  court  refused  to  give  the  instruction  asked  for 
by  the  plaintiff,  because  it  was  too  general,  and  be- 
cause it  called  on  the  court  to  decide  upon  the  suffi- 
ciency of  the  evidence  before  the  jury  ;  and,  declining 
to  give  the  instructions  asked  for  by  the  defendant  in 
the  form  in  which  they  were  asked,  proceeded  to  in- 
struct the  jury,  "  that  if  they  believe  from  the  evi* 
dence,  that  the  defendant  was,  at  the  time  of  the  insti- 
tution of  this  suit,  a  tenant  from  year  to  year  of  the 
plaintiff,  he  was  entitled  to  six  months'  notice  to  quit ; 
and  he  would  not  be  liable  to  be  turned  out  of  posses- 
sion of  the  land  in  controversy  without  such  notice : 
But  if  they  should  believe  from  the  evidence,  that  the 
tenant  was  a  tenant  to  the  plaintiff,  and  that  his  time 
was  to  end  at  a  certain  time,  that  then  no  notice  to 
quit  would  be  necessary.  The  court  further  instructed 
the  jury,  that  that  part  of  the  contract  of  the  22d  of 
February  1847,  which  provides  for  the  surrender  of 
the  farm  at  any  time  that  William  Fisher  might  think 
proper  to  take  possession,  would  not  necessarily  create 
a  tenancy  from  year  to  year,  and  entitle  the  defendant 
to  six  months'  notice ;  and  that  if  the  evidence  satis- 
lied  the  jury  that  a  demand  of  the  possession  had  been 
made  of  the  defendant  by  the  said  Fisher,  and  the  de- 
fendant had  refused  to  surrender  such  possession,  it 
was  not  necessary  to  give  the  defendant  six  months' 
notice  before  the  institution  of  this  suit. 

The  court  further  instructed  the  jury,  that  they 
must  be  satisfied  from  the  evidence,  before  they  could 
a*ender  a  verdict  for  the  plaintiff,  that  at  the  time  of 
the  institution  of  this  suit  the  plaintiff  had  the  right 
of  possession  to  the  premises  in  controversy  in  this 
suit;  and  that  the  contract  of  the   22d  of  February 
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1864.  1847,  between  the  plaintiff  and  the  defendant,  did  not, 

Jvljr 

•Twm-  in  the  opinion  of  the  conrt,  of  itself  furnish  such  evi- 


Harriflon 


dence  of  a  transfer  of  the  right  of  possession  from  the 
Middieton.  plaintiff  Middleton  to  Fisher  as  to  disable  the  plain- 
tiff from  maintaining  this  action  in  his  own  name,  pro- 
vided he  has  shown  himself  otherwise  entitled  to 
maintain  it ;  or  that  the  said  contract  so  transferred  to 
or  vested  in  the  said  Fisher  such  right  of  possession  as 
would  have  enabled  him  to  maintain  this  action  against 
the  defendant.  To  the  refusal  of  the  court  to  give  the 
instructions  asked  by  him,  and  to  the  giving  the  in- 
structions given  by  the  court,  the  defendant  excepted. 
There  was  then  a  verdict  and  judgment  for  the  plain- 
tiff; and  on  the  application  of  the  defendant,  a  super- 
sedeas was  awarded  by  this  court. 

Fishery  for  the  appellant,  insisted  : 

1.  That  this  was  not  a  case  which  could  be  removed 
from  the  County  to  the  Circuit  court.  That  the  case 
having  arisen  before  the  1st  of  July  1850,  the  question 
was  to  be  determined  under  the  act  of  March  28th, 
1843,  Sess.  Acts  of  1842-43,  ch.  9,  §  4,  p.  17.  That 
from  the  time  when  the  constitution  of  1829  went  into 
operation,  the  County  and  Circuit' courts  had  concur- 
rent jurisdiction  in  chancery  causes;  and  in  1838  the 
act  was  passed  authorizing  the  removal  of  such  causes 
from  the  County  to  the  Circuit  courts ;  but  that  this 
act  only  applied  where  the  Circuit  court  had  original 
jurisdiction  of  the  subject  matter  involved  in  the  cause. 
In  March  1843  the  act  was  passed  allowing  the  re- 
moval of  common  law  causes  "  upon  the  same  terms 
and  in  the  same  manner  in  all  respects  as  if  it  were  a 
suit  in  equity  " ;  and  therefore  this  act  must  be  con- 
strued to  apply  to  the  same  class  of  cases  as  the  act  of 
February  1838,  which  were  cases  in  which  the  Circuit 
court  might  have  taken  original  jurisdiction.  This 
construction   was  contirmed  by  the  act  of  February 
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7th,  1849,  Sees.  Acts  1848-49,  ch.  75,  §  1,  p.  42,  in       ism. 
relation  to  the  removal  of  causes  where  the  amount  in      Term. 


controversy  was  under  fifty  dollars.     And  he  insisted    Harrison 
that  this  being  indisputably  a  cause  of   which   the    Middieton. 
Circuit  court  could  not  have  taken  original  jurisdic- 
tion, it  was  therefore  illegally  removed  to  the  Circuit 
court,  and  was  therefore  coram  non  judice^  and  all  the 
proceedings  were  null  and  of  no  effect. 

2.  That  although  a  case  of  unlawful  detainer  has 
priority  in  some  cases,  yet  that  there  is  no  law  which 
gives  it  this  priority  where  the  special  court  fails  to 
meet,  and  the  cause  goes  regularly  on  the  docket  of 
the  County  court. 

3.  That  the  court  erred  in  permitting  the  witness 
to  refer  to  the  diagram  and  a  copy  of  his  field  notes, 
and  to  state  facts  from  them  of  which  he  could  not 
speak  of  his  own  recollection.  1  Greenl.  Evi.  §  436  ; 
1  Stark.  Evi.  128  ;  Doe  ex  dem.  Church  v.  Perkins^ 
3  T.  E.  749. 

4.  That  the  court  erred  in  swearing  the  witness 
Fisher  to  ascertain  his  want  of  interest,  after  the 
defendant  had  proved  his  interest.  Vincent  v.  Huff'^s 
lessee,  4  Serg.  &  Kawle  298  ;  2  Stark.  Evi.  756  ;  Offutt 
V.  Twyman,  9  Dana's  R.  43. 

5.  That  the  court  erred  in  excluding  the  evidence 
to  prove  that  the  agreement  of  the  27th  February 
1847  had  been  misread  to  the  defendant.  If  the 
paper  had  been  the  foundation  of  an  action  of  cove- 
nant, the  evidence  would  have  been  admissible  :  And 
it  was  a  fortiori  admissible  when  the  paper  was  offered 
collaterally.  1  Chitty's  Plead.  479  ;  Van  Valkenhurgh 
V.  Ronk,  12  John.  R.  337  ;  Taylor  v.  King,  6  Munf. 
358.  This  last  case  is  conclusive  of  the  question. 
It  decides  that  if  a  paper  is  misread  to  a  party,  he  may 
plead  non  est  factum. 

6.  That  the  court  erred  in  refusing  to  give  the 
instructions  asked  for  by  the  defendant.     The  contract 
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1864.       under  which  the  plaintiff  claims   bears  date    in   Feb- 
Term.      marj  1847;  and  that  shows  he  had   sold  the  land  to 


Harrison  Fislier.  The  proceeding  was  commenced  in  June  of 
iiiddiVton.  that  year;  and  the  contract  with  Fisher  for  the  rescis- 
sion of  the  sale  bears  date  in  August.  Not  the  plain- 
tiff, but  Fisher,  was  entitled  to  the  possession  at  the 
time  this  proceeding  was  commenced.  Or  if  Fisher 
was  not  the  party  to  bring  this  action,  neither  can  the 
plaintiff  do  it.  Fisher  had  purchased  from  him,  and 
he  claimed  as  purchaser  from  Taylor's  heirs,  under 
whom  Harrison  had  been  in  possession  for  years.  If 
Fisher's  purchase  from  the  plaintiff  did  not  authorize 
him  to  sue,  neither  could  the  plaintiff's  purchase  from 
Taylor's  heirs  (it  not  appearing  that  he  had  received  a 
conveyance)  entitle  the  plaintiff  to  sue. 

But  further:  A  tenant  is  entitled  to  six  months' 
notice  to  quit.  It  is  true  this  law  does  not  apply  to  a 
tenancy  which  is  to  determine  at  a  fixed  period,  nor 
where  there  is  an  express  agreement  to  dispense  with 
notice.  But  the  only  time  fixed,  and  the  only  agree- 
ment, is  when  Fisher  shall  think  proper  to  take  posse>- 
sion  ;  which  is  neither  certain  as  to  time,  nor  does  it 
dispense  with  notice:  Nor,  indeed,  is  there  satisfactory 
proof  of  any  demand  of  possession  by  Fisher. 

7.  That  the  instructions  given  by  the  court  were 
improper  and  erroneous :  Improper,  because  the  in- 
structions were  not  asked  for  by  either  party ;  and 
because  it  referred  the  construction  of  the  written 
agreement  to  the  jury,  when  it  should  have  been  con- 
strued by  the  court :  And  it  was  erroneous,  in  so  far 
as  it  varied  from  the  instruction  asked  for  by  the 
defendant. 


Price^  for  the  appellee : 

The  first  point  made  by  the  appellant's  counsel  must 
depend  upon  the  construction  of  the  act  of  March 
aSth,    1843.     That   act  says,    "Whenever  any   civil 
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action  in  a  court  of  law  shall  have  been,  or  shall 
hereafter  be,  pending  in  a  County  court  for  the  space 
of  one  year,  without  a  final  decision  thereof  having 
been  made,  it  shall  be  lawful,"  &c.  Is  this  a  civil  ac- 
tion ?  If  it  is,  and  who  doubts  it,  it  is  embraced  within 
the  term^  of  the  law.  It  is  equally  embraced  within 
the  spirit  and  object  of  the  act.  The  object  is  to 
obviate  the  delays  of  the  County  court.  It  is  true  the 
act  refers  to  the  act  of  1838,  but  that  relates  to  the 
time  and  manner  of  removing  the  cause.  The  object 
of  the  statute  and  its  language  apply  to  all  cases  in 
which  the  Circuit  court  has  either  original  or  appellate 
jurisdiction. 

Upon  the  second  point  made  by  the  appellant's 
counsel,  the  court  allowed  the  witness  to  refer  to  the 
papers  to  refresh  his  memory,  but  he  was  only  to  state 
Avhat  he  then  remembered.  And  this  seems  to  be  the 
settled  rule  on  the  subject.  1  Greenl.  Evi.  §  436. 
This  author  says,  it  is  not  necessary  that  the  paper 
referred  to  should  have  been  written  by  the  witness, 
or  should  be  an  original  paper.  It  matters  little  how 
the  memory  is  refreshed ;  but  the  witness  is  to  speak 
from  his  then  recollection. 

As  to  the  competency  of  the  witness  Fisher  :  It  was 
a  question  before  the  court ;  and  not  only  his  com- 
petency was  shown  by  the  evidence,  but  by  the  con- 
tract for  the  rescission  of  his  purchase. 

Upon  the  fifth  point  made  by  the  counsel  for 
the  appellant,  it  is  to  be  observed  that  the  evidence 
was  not  oflered  to  prove  that  the  agreement  was  not 
correctly  read,  but  that  it  was  not  correctly  under- 
stood. The  design  of  this  evidence  was  to  invalidate 
the  deed  ;  and  if  it  was  not  suflicient  for  that  purpose, 
it  was  not  admissible. 

But  further:  The  evidence,  if  competent,  was  not 
admissible  without  the  affidavit  of  the  defendant  that 
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the  paper  was  not  his  deed.     The  court  is  referred  to 
3  Bac.  Abr.,  title  Fraud,  letter  A,  p.  294-95. 

Upon  the  instructions  given  or  refused,  it  is  enough 
to  say  that  the  objection  that  the  court  should  have 
construed  the  agreement  is  not  well  taken,  as  the  court 
does  in  fact  construe  it  in  the  instruction  giv^.  That 
this  was  not  a  tenancy  from  year  to  year,  so  that  the 
law  in  relation  to  notice  does  not  apply ;  and  there 
was  in  fact  a  positive  agreement  to  give  up  the  pre- 
mises whenever  required  by  Fisher,  which  of  course 
dispensed  with  notice.  As  to  Fisher's  right,  his  was  a 
mere  executory  contract,  giving  him  neither  title  or 
right  of  possession,  which  still  remained  in  Middleton; 
and  it  was  for  him  to  enforce  it,  that  he  might  execute 
his  contract  with  Fisher. 


MoNCURE,  e/.  I  am  of  opinion  that  the  Circuit  court 
did  not  err  in  overruling  the  motion  of  the  defendant 
to  strike  this  case  from  the  docket.  I  think  the  case 
was  properly  removed  from  the  County  court  to  the 
Circuit  court,  under  the  fourth  section  of  the  act  of 
March  28,  1843,  (Sess.  Acts,  p.  18,)  which  declares 
"  that  whenever  any  civil  action  in  a  court  of  law 
shall  have  been,  or  shall  hereafter  be,  pending  in  a 
County  or  Corporation  court  for  the  space  of  one  year, 
without  a  final  decision  thereof  having  been  made,  it 
shall  be  lawful  for  any  party  in  any  such  civil  action, 
or  his  or  her  legal  representatives,  to  obtain,  by  mo- 
tion, without  notice,  an  order  of  such  court  for  the  re- 
moval of  such  cause  to  the  Circuit  superior  court  of 
law  and  chancery  of  the  same  county  or  corporation, 
upon  the  same  terms,  and  in  the  same  manner  in  all 
ret^pects,  as  if  it  were  a  suit  in  equity,  atid  the  same 
proceedings  shall  be  had  in  reference  to  the  removal 
and  trial  of  such  causes  as  are  directed  by  the  act 
passed  the  IStli  (12th)  of  February  1838,  (Sess.  Acts, 
p.   (>!,)  entitled  ^  An  act  to   authorize   the  removal  of 
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causes   in    equity  from    the   inferior   to  the  superior       ism. 
courts.'"     The  case  at  the  time  of  its  removal  was  a      Term. 


civil  action  in  a  court  of  law,  and  had  been  pending  Harrison 
in  the  County  court  for  the  space  of  one  year,  without  MidJieton. 
a  final  decision  thereof  having  been  made.  It  was, 
therefore,  within  the  literal  terms  of  the  statute.  Was 
it  not  within  its  spirit  and  meaning  also?  I  think  it 
was.  The  manifest  object  of  the  statute  was  to  avoid 
the  great  evil  of  delay  in  the  trial  of  causes  in  the 
County  courts.  This  evil  existed  in  regard  both  to 
chancery  suits  and  civil  actions ;  but  in  a  greater  de- 
gree to  the  former.  The  act  of  1838  was  intended  to 
remedy  the  evil  in  Regard  to  chancery  causes,  and  the 
act  of  1843  in  regard  to  civil  actions.  The  action  of 
unlawful  detainer  is  peculiarly  and  especially  within 
the  scope  of  the  policy  of  the  legislature,  as  indicated 
by  these  acts.  It  is  a  remedy  for  a  wrong  which  re- 
quires immediate  redress.  The  law  has,  therefore^ 
provided  that  it  shall  be  prosecuted  in  a  most  sum- 
mary way,  and  have  precedence  for  trial  over  all  other 
civil  causes.  It  was  probably  not  contemplated  by 
the  legislature  that  such  a  proceeding  for  the  redress 
of  such  a  wrong  would  ever  "  be  pending  in  a  County 
court  for  the  space  of  one  year,  without  a  final  deci- 
sion thereof  having  been  made."  But  if  it  would,, 
surely  the  legislature  intended  that  it  might  be  re- 
moved to  the  Circuit  court,  in  the  same  manner  in 
which  any  other  civil  action,  under  similar  circum- 
stances, might  be  so  removed  under  the  act  of  1843. 
The  ground  on  which  the  counsel  of  the  plaintiff  in 
error  contended  that  the  action  of  unlawful  detainer 
is  not  a  civil  action,  within  the  meaning  of  the  act  of 
1843,  is  that  that  act  applies  only  to  civil  actions  of 
which  the  Circuit  court  has  original  jurisdiction  ;  and 
the  Circuit  court  has  not  original  jurisdiction  of  aa 
action  of  unlawful  detainer.  It  is  true  that  the  Cir- 
cuit court  has  not  original  jurisdiction  of  an  action  of 
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1854.       unlawful   detainer.     The  only  reason   for   not   giving 
Term.      sucli  jurisdiction  is,  that  the  nature  of  the  wrong  for 


HarriBon    wliich  the  remedy  lies  requires  a  more  speedy  redresg 
Middieton.   than  could  well  be  afforded  by  that  court,  sitting  as  it 
does  but  twice  in  a  year. 

Formerly  the  County  court,  though  holding  a  ses- 
sion every  month,  was  not  considered  by  the  legisla- 
ture as  affording  the  means  of  a  sufficiently  speedy 
redress  of  the  wrong  ;  and,  therefore,  a  tribunal  com- 
posed of  at  least  two  justices,  and  meeting  not  less 
than  ten  nor  more  than  twenty  days  after  the  date  of 
the  warrant,  was  provided  for  the  trial  of  actions  of 
unlawful  detainer.  They  are  now  triable  by  the 
County  court,  but  at  any  term,  whether  monthly  or 
quarterly ;  and  are  still  tried  in  a  summary  way,  and 
have  precedence  over  all  other  civil  causes  on  the 
docket.  But  while  the  Circuit  court  has  never  had 
original,  it  has  always  had  appellate  jurisdiction  in 
actions  of  unlawful  detainer;  and  1  think  the  act  of 
1843  was  not  intended  to  be  confined  to  civil  actions 
of  which  the  Circuit  court  has  original  jurisdiction, 
but  was  intended  to  embrace  all  civil  actions  of  wliich 
that  court  has  jurisdiction,  whether  original  or  appel- 
late. I  can  see  no  good  reason  for  the  restrictive 
meaning  contended  for,  contrary  to  the  literal  terms 
and  obvious  policy  of  the  act.  It  was  contended  that 
as  the  act  of  1843  declares  that  the  same  proceedings 
shall  be  had  in  reference  to  the  removal  and  trial  of 
causes  under  that  act  as  are  directed  by  the  act  of 
1838  in  regard  to  causes  in  equity;  and  as  the  act 
of  1838  declares  that  the  Circuit  court  shall  have  the 
same  jurisdiction  of  a  cause  in  equity  removed  under 
that  act,  and  shall  proceed  therein  in  all  respects  as  if 
the  cause  had  been  originally  instituted  in  that  court ; 
therefore  no  civil  action  of  which  the  Circuit  court 
has  not  original  jurisdiction  can  be  removed  under  the 
act  of  1843,  because   no  case  in   equity  of  which    the 
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Circuit  court  has  not  original  jurisdiction  can  be  re- 
moved under  the  act  of  1838.  In  other  words,  it  was 
contended,  if  I  rightly  understood  the  argument,  that 
the  act  of  1843,  in  consequence  of  its  reference  to  the 
act  of  1838,  is  to  be  read  as  if  the  words,  "and  the 
Circuit  superior  court  shall  have  the  same  jurisdiction 
thereof,  and  shall  proceed  therein  in  all  respects  as  if 
the  cause  had  been  originally  instituted  in  the  Circuit 
superior  court,"  which  are  contained  in  the  act  of 
1838,  had  been  repeated  in  the  act  of  1843.  And 
that  as  an  action  of  unlawful  detainer  could  not  be 
originally  instituted  in  the  Circuit  court,  therefore 
that  court  could  have  no  jurisdiction  thereof,  if  re- 
moved from  the  County  to  the  Circuit  court.  This 
argument,  though  plausible,  is,  I  think,  unsound.  The 
words  referred  to  were  not  used  in  the  act  of  1838  for 
the  purpose  of  excluding  from  its  operation  any  causes 
in  equity  of  which  the  County  court  had  jurisdiction 
and  the  Circuit  court  not;  for  there  were  no  such 
causes.  If  the  jurisdiction  of  the  two  courts  in  such 
causes  was  not  entirely  concurrent,  certainly  the  Cir- 
cuit court  had  jurisdiction  of  every  cause  in  equity  of 
which  the  County  court  had.  The  words  could  only 
have  been  used  for  the  purpose  of  giving  to  the  Cir- 
cuit court  the  same  jurisdiction  of  a  cause  in  equity 
removed  to  it  as  of  a  cause  instituted,  therein.  Dif- 
ferent words  might  and  probably  would  have  been 
used  if  there  had  been  any  causes  in  equity  cognizable 
in  the  County,  and  not  in  the  Circuit,  court ;  but,  as 
there  were  not,  the  words  used  conveyed  the  idea  in- 
tended as  well  as  any  that  could  have  been  selected. 
The  act  of  1843  refers  to  the  act  of  1838  merely  to 
avoid  repetition  ;  and  the  legislature  could  not  have 
intended,  by  the  implied  adoption  of  ambiguous  words, 
to  exclude  from  the  operation  of  the  former  the  ac- 
tion-of  unlawful  detainer,  which,  as  I  have  already 
said,  is  embraced  both  by  the  letter  and  the  spirit  of 
the  act. 
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1854.  The  act  of  February  7th,  1849,  Sees.   Acts,  p.  42, 

Til      though  passed  after  the  removal  of  this  case,  was  re- 


Harrison  fcrrcd  to  in  the  argument  as  serving  to  show  that  prior 
Middieton.  to  that  act  a  civil  action,  in  which  the  Circuit  court 
had  not  original  jurisdiction,  could  not  have  been  re- 
moved from  the  County  to  the  Circuit  court  under  the 
act  of  1843.  The  act  of  1849  is  somewhat  of  the  na- 
ture of  a  declaratory  law.  At  all  events,  while  it 
adopts  a  rule  for  the  future,  it  does  not  even  express 
the  opinion  of  the  legislature  as  to  what  had  been  the 
true  rule  before.  It  recites  that  different  constructions 
had  been  put  upon  the  30th  section  of  the  act  of  April 
16th,  1831,  Sup.  Rev.  Code,  p.  146,  and  the  4th  sec- 
tion of  the  act  of  March  28th,  1843,  and  that  it  was 
desirable  to  have  uniformity  in  the  construction  of  the 
said  sections.  It  then  declares  that  the  Circuit  courts 
shall  have  power  to  award  a  writ  of  error  and  super- 
sedeas to  any  judgment,  <fec.,  of  the  County  courts  in 
which  the  latter  have  original  jurisdiction  ;  and  to  or- 
der the  removal  of  any  civil  action  pending  in  such 
courts,  in  the  manner  provided  in  the  fourth  section  of 
the  last  recited  act,  notwithstanding  that  the  amount 
in  controversy  in  such  judgment,  &c.,  may  be  less  than 
fifty  dollars. 

When  the  act  of  1849  was  passed  the  Circuit  court 
had  no  original  jurisdiction  in  pecuniary  actions,  in 
which  the  amount  in  controversy  was  less  than  fifty 
dollars ;  and  it  seems  to  have  been  supposed  by  some 
that  tlie  Circuit  court  had  no  appellate  jurisdiction  in 
such  cases.  Those  who  entertained  that  supposition, 
as  a  natural  consequence,  also  supposed  that,  as  the 
Circuit  court  had  neither  original  nor  appellate  juris- 
diction in  such  cases,  they  could  not  therefore  be  re- 
moved from  the  County  to  the  Circuit  court  under  the 
act  of  1843.  And  hence  the  act  of  1849  was  passed 
to  remove  all  doubt  on  the  subject,  by  declaring  that 
the  Circuit  court  should  have  jurisdiction  of  such 
cases,  whether  removed  to  it  by  writ  of  error,  ike,  un- 
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der  the  act  of  1831,  or  an  order  of  removal  under  the       ih54. 

Jalv 
act  of  1843.  Term. 


The  act  of  1849  indicates  the  sense  of  the  legisla-  Harrison 
ture  that  the  jurisdiction  of  the  Circuit  court  under  Middieton. 
the  act  of  1843  should  be  coextensive  with  its  appel- 
late jurisdiction.  The  words,  "notwithstanding  that 
the  amount  in  controversy  in  such  judgment,  &c.,  may 
be  less  than  fifty  dollars,"  were  certainly  not  designed 
to  exclude  the  jurisdiction  of  the  Circuit  court  in  an 
action  of  unlawful  detainer  removed  to  it  under  the 
act  of  1843.  It  would  be  strange,  indeed,  if  the  legis- 
lature intended  by  the  act  of  1849  to  confer  jurisdic- 
tion on  the  Circuit  court,  under  the  act  of  1843,  in 
cases  in  which  it  had  not  original,  and  was  supposed 
by  some  not  before  to  have  had  appellate  jurisdiction, 
and  at  the  same  time  to  exclude  its  jurisdiction  under 
that  act  in  a  case  in  which  it  always  had  appellate 
jurisdiction. 

I  am  further  of  opinion  that  the  Circuit  court  did 
not  err  in  overruling  the  motion  of  the  defendant  to 
change  the  place  of  the  case  upon  the  docket ;  and 
that  the  reason  assigned  by  the  court,  to  wit,  "  be- 
cause this  case  occupied  the  place  on  the  docket  which 
it  has  occupied  ever  since  it  came  into  this  court,  and 
had  priority  over  all  civil  causes  in  the  County  court, 
and  was  entitled  to  the  same  priority  here  that  it  had 
in  that  court,"  was  well  founded,  and  a  good  reason 
for  overruling  the  motion.  If,  however,  there  had 
been  any  error  in  this  respect,  I  do  not  see  how  it 
could  have  prejudiced  the  parties,  or  been  any  ground 
for  reversing  the  judgment. 

In  regard  to  the  exceptions  of  the  defendant  to 
opinions  of  the  court  permitting  a  witness,  who  had 
surveyed,  or  partially  surveyed,  the  land  in  contro- 
versy for  the  plaintiff,  to  refresh  his  memory  by  refer- 
ring to  certain  papers  which  he  had  in  his  hand :  The 
law  on  this  subject  is  thus  laid  down  in  Greenl.  on 
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1854.       Evidence,  §  436  :  "  Though  a  witness  can  testify  only 
Term.      to  such  facts  as  arc  within  his  own  knowledge  and  re- 


Harrison  collection,  yet  he  is  permitted  to  refresh  and  assist  his 
Middieton.  mcmory  by  the  use  of  a  written  instrument,  memo- 
randum, or  entry  in  a  book,  and  may  be  compelled  to 
do  so  if  the  writing  is  present  in  court.  It  does  not 
seem  to  be  necessary  that  the  writing  should  have 
been  made  by  the  witness  himself,  nor  that  it  should 
be  an  original  writing,  provided,  after  inspecting  it,  he 
can  speak  to  the  facts  from  his  own  recollection/' 
"  And  it  is  not  necessary  that  the  writing  thus  used  to 
refresh  the  memory  should  itself  be  admissible  in  evi- 
dence." Numerous  authorities  are  cited  by  the  author, 
which,  I  think,  fully  sustain  his  view  of  the  law ; 
though  there  is  certainly  some  conflict,  at  least  in  the 
dicta  of  some  of  the  judges. 

The  doctrine  established  by  the  authorities  seems  to 
be  that  if  a  witness,  after  looking  at  the  paper  to 
recall  the  facts,  can  speak  from  his  own  recollection 
of  them,  and  not  merely  because  they  are  stated  or 
referred  to  in  the  paper,  his  evidence  will  be  admis- 
sible, notwithstanding  the  manner  in  which  his  recol- 
lection was  revived,  and  no  matter  when  or  by  whom 
the  paper  was  made,  nor  whether  it  be  original,  a 
copy,  or  an  extract,  nor  whether  referred  to  by  the 
witness  in  court  or  elsewhere.  4  Philips'  Evi. ;  Cowen 
<fe  Hill's  Notes,  part  2,  p.  734.  This  kind  of  testimonv 
is  liable  to  abuse ;  the  chief  objection  to  it  being  that 
the  paper  referred  to  operates  on  the  mind  of  the  wit- 
ness like  a  leading  question  :  but  it  is  rendered  neces- 
sary by  the  frailty  of  the  human  memory ;  and  the 
abuse  to  which  it  is  liable  must  be  guarded  against  by 
the  vigilance  of  the  court.  If,  after  looking  at  the 
paper,  the  witness  cannot  speak  from  his  recollection 
merely,  his  testimony,  so  far  as  he  cannot  speak  from 
his  recollection,  is  inadmissible ;  and  the  paper  itself, 
if  admissible  evidence,  either  alone,  or  so  far  as  it  may 
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be  supported   by   the  recollection  of   the   witness  or       ism. 
other  testimony,  must  be  produced.     In  Jacob  v.  Lind-      Term. 
8ay^  1  East's  K.  460,  the  witness  was  permitted  to  refer    Harrison 
to  a  paper  which  itself  was  not  admissible  evidence.    Middieton. 
In  Henry  v.  Lee,  2  Chitty's  K.  124,  18  Eng.  C.  L.  R. 
273,  a  witness  was  allowed  to  refresh  his  memory  from 
a  document,  though  not   written  by  himself.     "  It  is 
snflacient,"  said  Lord  Ellenborough,  C.  J.,  in  that  case, 
"  if  a  man  can  positively  swear  that  he  recollected 
the  fact,  though  he  had  totally  forgotten  the  circum- 
stance before  he  came  into  court;  and  if,  upon  looking 
at  any  document,  he  can  so  far  refresh  his  memory  as 
to  recollect   a  circumstance,  it    is   sufficient;    and  it 
makes  no  difference  that  the  memorandum  was  written 
by  himself,  for  it  is  not  the  memorandum  that  is  the 
evidence,  but  the  recollection  of  the  witness." 

I  see  nothing  in  Starkie  on  Evidence,  nor  in  the 
case  of  Doe  ex  dem.  Church  v.  Perkins,  3  T.  K.  749,  so 
much  ^lied  on  by  the  counsel  for  the  plaintiff  in  error, 
which  is  in  conflict  with  the  doctrine  as  laid  down  by 
Greenleaf.  On  the  contrary,  the  case  of  Doe  v.  Per- 
kins is  one  of  the  cases  cited  by  that  author,  and  tends 
to  support  the  doctrine.  The  point  decided  therein, 
as  stated  in  the  marginal  abstract,  was  that  a  witness 
may  refresh  his  memory  by  any  book  or  paper,  if  he 
can  afterwards  swear  to  the  fact  from  his  own  recol- 
lection. But  if  he  cannot  swear  to  the  fact  from  re- 
collection, any  further  than  as  finding  it  entered  in  a 
book  or  paper,  the  original  book  or  paper  must  be 
produced.  Mr.  Justice  Buller,  in  Doe  ex  dem.  Church 
V.  Perkins,  referred  to  a  case  of  Tanner  v.  Taylor,  in 
which,  being  an  action  for  goods  sold,  "  the  witness 
who  proved  the  delivery  took  it  from  an  account 
which  he  had  in  his  hand,  being  a  copy,  as  he  said,  of 
the  day  book,  which  he  had  left  at  home :  and  it  being 
objected  that  the  original  ought  to  have  been  pro- 
dnced,  Mr.  Baron  Legge  said  that  if  he  would  swear 
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positively  to  the  delivery  from  recollection,  and  the 
Term,      paper  was  only  to  refresh  his  memory,  he  might  make 


1854. 
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HarriBon  ^^80  of  it;  but  if  he  could  not,  from  recollection, 
Middieton.  swear  to  the  delivery,  any  further  than  as  finding 
them  entered  in  his  book,  then  the  original  shonld 
have  been  produced ;  and  the  witness  saying  he  could 
not  swear  from  recollection,  the  plaintiff  was  non- 
suited." 

This  doctrine  is  of  easy  application  to  the  ca&e 
under  consideration.  The  witness  was  permitted  to 
refer  to  two  papers  to  refresh  his  memory.  The  first 
was  an  original  paper ;  being  a  diagram  made  by  the 
plaintiff  of  the  tract  of  land  claimed  by  him,  which 
paper  had  an  endorsement  thereon  in  the  handwriting 
of  the  plaintiff,  stating  that  it  was  the  tract  on  which 
the  defendant  lived.  The  witness  stated  that  some 
years  before  he  surveyed  two  or  three  lines  of  the 
survey  on  which  the  defendant  lived,  and  when  he  run 
the  lines  he  had  no  authentic  document  to  run  them 
by,  and  only  had  the  paper  with  the  diagram  and  en- 
dorsement aforesaid.  To  this  diagram  the  witness 
referred  for  courses  and  distances,  and  admitted  that 
he  did  not  remember  how  far  he  had  run,  or  what 
courses  he  had  run,  without  reference  to  said  paper, 
and  did  not  recollect  either  course  or  distance  inde- 
pendent of  said  paper.  To  the  witness  refreshing  his 
memory  from  said  paper,  the  defendant  objected ;  but 
the  court  overruled  the  objection,  directing  the  witness 
not  to  state  anything  set  out  in  the  paper,  but  only  to 
state  what  acts  he  did  in  running  the  lines  aforesaid, 
and  what  he  found  on  the  ground.  I  think  there  is 
no  error  in  this  ruling  and  direction  of  the  court. 

The  witness  had  run  certain  lines,  at  the  request  of 
the  plaintiff,  and  according  to  a  paper  containing  a 
diagram,  which  the  plaintiff  placed  in  his  hands.  The 
fact  that  such  lines  were  run  was  a  link  in  the  chain 
of  the  plaintiff's  evidence.     Whether  they  were  lines 
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of  the  patent  uuder  which  he  claimed  depended  upon 
a  comparison  with  the  patent  which  was  before  the 
jury,  and  the  evidence  of  the  surveyor  as  to  the  ap- 
pearances upon  the  ground,  (fee.  There  was  no  objec- 
tion to  the  fact  as  irrelevant  evidence,  but  only  to  the 
use  made  of  the  paper,  on  the  ground  that  not  having 
been  written  by  the  witness,  and  he  not  recollecting 
what  course  or  distance  he  had  run  independently  of 
the  said  paper,  it  could  not  be  referred  to  by  him  to 
refresh  his  memory.  It  was  an  original  paper,  was 
in  court,  was  identified  by  the  witness,  and,  in  con- 
nection with  his  testimony,  was  the  very  best  evidence 
of  the  lines  he  had  been  requested  by  the  plaintiff  to 
run.  The  witness  might  have  recollected  the  courses 
and  distances  of  these  lines;  and  if  so,  might  have 
given  evidence  of  them,  without  reference  to  the  paper. 
But  it  could  hardly  be  expected,  after  the  lapse  of 
several  years,  that  he  could  remember  them  without 
such  reference,  or  even  with  it.  All  that  he  could 
reasonably  be  expected  to  be  able  to  say  was,  that,  at 
the  plaintiff's  request,  he  ran  certain  courses  and  dis- 
tances, set  forth  in  the  paper  which  he  had  in  court, 
and  held  in  his  hand.  This  he  did  say,  and  it  was  ad- 
missible evidence  to  prove  the  fact  accordingly.  In 
this  and  the  like  cases,  the  paper  itself,  being  a  part  of 
the  evidence,  must  be  produced. 

The  other  paper  to  wliich  the  witness  was  permit- 
ted to  refer  was  an  extract  or  copy  from  his  field  notes 
of  the  survey  before  mentioned,  which  notes  were  at 
his  home.  He  said  that  the  copy  was  accurately  made 
by  him,  but  did  not  pretend  to  say  that  he  recollected 
the  courses  or  distances  deposed  to  from  said  copy, 
independently  thereof.  The  defendant  objected  to  the 
evidence,  because  the  original  field  notes  were  not  pro- 
duced. The  court  overruled  the  objection,  and  per- 
mitted the  witness  to  refer  to  the  copy  to  refresh  his 
recollection  of  the  running  done  by  him.     If  the  wit- 
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1864.       ness,  after  referring  to  the  copy,  had  said  that  he  had 
Term.      no  rccollection   of   the  facts  therein   contained,   and 


HaiTiBon  could  Only  say  they  were  true  because  they  were 
Middi'eton.  therein  contained,  I  think,  according  to  the  authorities 
before  cited,  it  would  have  been  necessary  to  have 
produced  the  original.  There  maybe  some  ambiguity 
on  this  subject  in  the  bill  of  exceptions,  which  might 
produce  some  diflSculty,  if  the  question  were  material; 
but  in  this  case  it  is  not.  Understanding  the  court  as 
permitting  the  witness  to  refer  to  the  paper  merely  to 
refresh  his  recollection  of  the  running  done  by  him,  or 
of  the  facts  therein  set  forth,  I  think  there  was  no 
error  in  so  doing. 

In  regard  to  the  objection  that  the  court  permitted 
the  witness  Fisher  to  be  sworn  on  the  voir  dire  after 
his  interest  had  been  shown  by  evidence  aliunde:  It 
is  sufficient  to  say  that  the  error  of  the  court,  if  any, 
was  cured  by  the  fact,  that  before  the  witness  was 
sworn  in  chief,  a  deed  was  produced  and  proved,  which 
terminated  his  interest. 

In  regard  to  the  instructions :  I  think  the  court  did 
not  err  in  refusing  to  give  those  which  were  asked  for 
by  the  parties,  or  in  giving  those  which  were  given  by 
the  court.  The  agreement  of  the  parties,  which  was 
by  deed  exhibited  and  proved  to  the  jury,  if  it  did  not 
terminate  the  defendant's  right  to  hold  the  land  in 
controversy  on  the  10th  of  April  1847,  at  least  made 
him  a  tenant  at  will  or  at  suflTerance  after  that  day; 
and  such  a  tenant  is  not  entitled  to  six  months'  notice, 
to  which  a  tenant  from  year  to  year  is  entitled.  The 
most  that  he  can  require  is  reasonable  notice,  and  he 
is  entitled  to  no  notice  if  he  claims  to  hold  adversely, 
or  attorns  to  some  other  person,  or  does  some  other 
act  disclaiming  to  hold  as  tenant.  1  Lom.  Dig.  165. 
In  this  case  there  was  evidence  that  the  defendant  re- 
fused to  surrender  possession  of  the  land  to  Fisher  ac- 
cording to  the  agreement.     I  think  that  the  plaintiff, 
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being  invested  with  the  legal  title,  had  a  right  to  main-       i854. 
tain  the  action  at  the  time  it   was  instituted,  notwith-      Term. 


standing  his  executor}'  contract  with  Fisher.  Harrison 

In  regard  to  the  only  remaining  question  :  I  think  MWdieton. 
the  court  erred  in  excluding  the  evidence  of  the  wit- 
ness Alexander  Harrison,  offered  by  the  defendant.  In 
a  suit  brouglit  upon  a  deed,  the  plaintiff  is  not  required 
to  prove  it  without  a  plea  of  non  est  factum^  verified  by 
oath.  But  when,  as  in  this  case,  a  deed  is  introduced 
collaterally  as  evidence,  it  must  be  proved  by  the 
party  introducing  it,  according  to  the  rules  of  law ; 
and  the  other  party,  without  any  denial  of  the  deed  on 
oath,  may  assail  it  by  any  evidence  which  shows,  or 
tends  to  show,  that  it  is  not  his  deed ;  indeed,  b}^  any 
evidence  which  would  be  admissible  on  the  plea  of 
non  est  factum.  He  may,  therefore,  introduce  evidence 
tending  to  show  that  there  was  fraud  in  the  execution 
of  the  instrument,  as  that  it  was  misread  to  him,  or 
his  signature  obtained  to  a  different  instrument  from 
the  one  he  intended  to  sign.  Taylor  v.  King^  6  Munf. 
358  ;  Dorr  v.  Munsel,  13  John.  E.  430  ;  Van  Valken- 
burgh  v.  liouk,  12  Id.  337. 

In  the  last  case  the  court  said  :  "  If  a  deed  be  mis- 
read or  misexpounded  to  an  unlettered  man,  this  may 
be  shown  on  non  est  factum,  because  he  has  never 
assented  to  the  contract.  So,  if  a  man  be  imposed 
upon,  and  signs  one  paper  while  he  believes  he  is 
signing  another,  he  cannot  be  said  to  have  assented, 
and  may  show  this  on  no7i  est  factum.^^  It  does  not  cer- 
tainly appear  whether  the  defendant  in  this  case  was 
unlettered  or  not.  His  signature  to  the  deed  purports 
to  have  been  made  by  himself,  and  the  presumption 
therefore  is  that  he  was  not.  But  the  admissibility  of 
evidence  tending  to  prove  fraud  in  the  execution  of  an 
instrument  does  not  depend  upon  the  fact  that  the 
party  whose  deed  it  purports  to  be  was  unlettered, 
though  the  weight  of  the  evidence  is  materially  in- 
creased thereby. 
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1864.  In  this  case,  the  defendant  offered  to  prove  by  one 

Term.      of  the  Subscribing  witnesses  to  the  bond,  that  he  and 


Harrison     the  defendant  both  understood  the  agreement  (which 
Middieton.  is  in  the  handwriting  of  the  plaintiff)  as  referring  the 
title  to  the  land  to  the  arbitrators  named  in  said  paper; 
that  said  witness  was  present  when  it  was  read  to  the 
defendant,  and  neither  the  witness  nor  the  defendant 
understood  or  believed  that  said  paper  made  the  de- 
fendant the  tenant  of  the  plaintiff,  nor  did  they  know 
that  any  such  thing  was  in  said    paper;  and  further, 
that  both  the  witness   and  the  defendant  understood 
said  paper,  as  read  to  them,  as  simply  referring  to  the 
arbitrators   the  right  to  said  land,  and  not   that  the 
defendant  had  by  that  paper  given  up  his  right  to  the 
land,  and  referred  to  arbitrators  his  right  to   pay  for 
improvements,  to  be  set  off  against   the  annual  rents 
of  said  land.     If  the  paper  was  correctly  read  to  the 
defendant  at  the  time  of  its   execution,  his   misunder- 
standing of  it  could  not  affect  its  validity   as  a  deed : 
And  so  far  as  the  evidence  offered  tends   to   show  a 
mere    misunderstanding  of  the   paper,    it    is   wholly 
immaterial  and  irrelevant  to  the  issue.     But  if  it  tends, 
in  any  degree,  however  slightly,  to   show    that    the 
paper  was  materially  misread  to  the  defendant  at  the 
time  of  its  execution,  and  that  he  was  thus  induced  to 
execute  it,  the  evidence  is   admissible.     I  think  it  had 
such  tendency,  and  ought  to  have  gone  to  the  jury,  to 
be  weighed  by  them  with   the  other  evidence  in    the 
case.     It  may   be  of  little   weight  in  itself   to  prove 
fraud   in   the  execution  of  the  paper,   and  of  less  or 
none  when   taken   in   connection  with   the   other  e\n- 
dence.     But  of  that  the  jur}^  are  the  exclusive  judges. 
The  witness  was  selected  by   the  parties  to  attest  the 
instrument ;  and  it  was  his  duty  to  notice  the  circum- 
stances attending  its  execution.     He  did  not  say  that 
the  paper  was   misread,  nor  how  it  was  read  to  the 
defendant  at  the  time  of  its   execution.     He  may  not 
have   remembered   particulars,  or  been    able  to  state 
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more  than  his  understandiiiff  of  the  substance  of  the       i8B4. 

^  July 

paper  as  read  to  the  defendant.  That  understanding  Term, 
was  materially  different  from  the  plain  meaning  of  the 
paper  itself;  and  it  is  diflBeult  to  conceive  that  he 
could  have  so  understood  it,  if  he  is  a  man  of  ordinary 
intelligence,  and  heard  the  paper  correctly  read.  But 
these  are  matters  for  the  consideration  of  the  jury, 
and  are  adverted  to  here  only  to  show  that  at  least 
the  evidence  is  relevant  and  admissible ;  which  is  the 
only  question  the  court  has  to  decide  in  regard  to  it. 
I  am  of  opinion  that  the  judgment  should  be  re- 
versed, the  verdict  set  aside,  and  the  cause  remanded 
for  a  new  trial  to  be  had  therein. 

Lee  and  Samuels,  Js,  concurred   in  the  opinion  of 
Moncure^  J. 

Daniel,  J,  dissented. 

Judgment  reversed. 
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iss*.  Johnston  v.  Zane's  trustees  d&  ah. 

July 
Term. 

(Absent  Daniel,  J.) 
AnguBt  26th. 

1.  To  avoid  a  deed  at  the  suit  of  a  subsequent  creditor,  actual 

fraud  must  be  shown. 

2.  A  deed  which  provides  in  the  first  place  amply  for  all  the  then 

existing  debts  of  the  grantor,  and  then  settles  the  balance 
of  the  property  on  the  grantor's  family,  in  the  absence  of 
actual  fraud,  is  a  valid  deed. 

3.  A  settlement  which  gives  to  the  grantor  a  bare  maintenance 

with  his  wife,  for  his  life,  and  provides  that  the  proj>erty 
shall  not  be  subject  to  his  debts  thereafter  contracted,  does 
not  vest  him  with  such  an  interest  in  the  property  as  can 
be  subjected  to  satisfy  such  after  contracted  debts. 

4.  What  provisions  in  a  deed  will  not  avoid  it. 

5.  QujERE  :   If  a  subsequent  creditor  can  file  a  bill  to  set  aside  a 

deed  on  the  ground  that  it  is  voluntary,  and  therefore  void 
as  to  prior  creditors,  no  prior  creditor  complaining  of  it. 

6.  Upon  a  bill  against  a  trustee  and  cestui  que  trust  in  a  deed,  the 

trustee  answers  and  puts  the  allegations  of  the  bill  in  issue, 
but  the  bill  is  taken  for  confessed  as  to  the  cestui  que  tru$t. 
The  answer  of  the  trustee  protects  the  cestui  que  tru4t,  and 
the  plaintiff  must  prove  his  case  as  to  both. 

7.  A  note  does  not  import  a  debt  existing  previous  to  the  j>erioti 

of  its  execution ;  but  its  effect  is  to  give  the  debt  and  the 
note  a  contemporaneous  origin. 

In  March  1848  James  C.  Johnston  filed  his  bill  in 
the  Circuit  court  of  Ohio  county  against  Jacob  S.  and 
William  W.  Shriver,  trustees  of  Platoff  Zane  and  Eliza 
Jane,  his  wife,  and  their  children,  and  others,  in  which 
he  alleged  that  Platoff  Zane,  of  Wheeling,  in  his  life 
time,  being  indebted  to  A.  J.  Prentiss  in  the  sum  of 
one  thousand  two  hundred  and  seventy-five  dollars,  on 
the  9th  of  March  1837,  at  Wheeling,  executed  to  him 
his  note,  payable  on  demand,  for  that  sum.     That  at 


Digitized  by 


Google 


COURT    OF    APPEALS    OF    VIRGINIA. 

/ 


553 


the  urgent  request  of  said  Zane,  who  was  the  brother 
of  plaintiff's  wife,  the  plaintiff  bought  the  note ;  and 
that  in  October  1841  he  recovered  a  judgment  thereon 
against  Platoff  Zane. 

He  alleged  further,  that  two  days  before  the  said 
note  was  made  Zane  executed  two  deeds  of  trust  to 
Charles  D.  Knox  and  Samuel  Sprigg,  copies  of  which 
he  exhibited  with  his  bill,  by  one  of  which  he  con- 
veyed a  part  of  his  property,  with  the  professed  pur- 
pose of  securing  the  payment  of  his  debts  ;  and  by  the 
other  he  conveyed  all  the  residue  of  his  property  in 
trust  for  himself  and  his  wife.  These  conveyances  the 
plaintiff  charged  were  made  to  delay,  hinder  and  ob- 
struct his  creditors  in  the  collection  of  their  just  debts. 
He  insisted  that  his  judgment  was  a  lien  on  the  lands 
conveyed  in  said  deeds;  that  Platoff  Zane  retained 
an  interest  in  said  lands,*  which  ought  to  be  subjected 
to  the  payment  of  the  plaintiff's  debt.  He  stated  the 
death  of  Sprigg,  and  the  substitution  of  the  Shrivers  as 
trustees  in  the  place  of  Knox ;  and  that  there  was  a 
large  amount  of  the  trust  property  in  the  hands  of  the 
trustees,  much  more  than  sufficient  to  pay  his  debt ; 
and  he  prays  that  they  may  be  subjected  for  that  pur- 
pose, and  for  general  relief. 

Tlie  children  of  Platoff  Zane,  all  of  whom  were  in- 
fants, answered  by  a  guardian  ad  litem;  and  the  bill 
was  taken  for  confessed  as  to  Mrs.  Zane.  The  acting 
trustee,  William  W.  Shriver,  answered.  He  said  that 
he  could  not  admit  or  deny  the  existence  of  the  note 
spoken  of  in  the  bill,  as  a  valid  debt  of  Platoff  Zane, 
he  having  no  personal  knowledge  of  its  existence,  nor 
of  the  consideration  for  which  it  was  given.  Nor 
could  he  admit  or  deny  that  the  plaintiff  bought  the 
note  at  the  urgent  request  of  Platoff  Zane,  he  having 
no  knowledge  on  the  subject;  and  he  called  for  full 
proof  of  the  same. 

The  defendant  admits  the  judgment  and  the  execu- 
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tion  of  the  deeds,  and  the  substitution  of  himself  and 
Jacob  S.  Shriver  as  trustees ;  but  he  denies  that  they 
were  intended  to  delay,  hinder  or  defraud  his  credi- 
tors ;  on  the  contrary,  they  were  intended  in  good 
faith  to  provide  for  and  secure  the  payment  of  all  his 
just  debts  as  then  existing,  and  to  provide  for  and  se- 
cure a  comfortable  support  for  himself  and  wife  and 
children  out  of  the  residue  of  his  estate  after  the  pay- 
ment of  all  his  just  debts  then  existing,  and  to  protect 
such  as  remained  of  his  estate  from  his  own  improvi- 
dent and  reckless  waste.  That  Noah  Zane,  the  father 
of  Platoff  Zane,  died  in  1833,  leaving  to  said  Platoff, 
then  a  minor,  a  large  estate.  That  Platoff  Zane  at- 
tained to  the  age  of  twenty-one  years  in  February 
1836,  when  he  took  possession  of  his  estate,  and  be- 
tween that  time  and  the  making  of  said  deeds,  a  pe- 
riod little  over  a  year,  he  contracted  debts  and  liabili- 
ties to  the  amount  of  between  fifty  and  seventy  thou- 
sand dollars.  His  friends,  seeing  this  reckless  waste  of 
his  estate,  and  foreseeing  that  unless  it  was  secured 
beyond  his  control  in  a  very  little  time  the  whole 
would  be  squandered,  and  himself  and  his  family  re- 
duced to  want  or  dependence,  procured  him  to  execute 
the  said  two  deeds  of  trust,  for  the  purpose,  first,  of 
paying  all  his  and  his  wife's  debts  then  existing ;  and 
second,  to  provide  for  himself  and  his  wife  and  family. 
He  insisted  that  the  deeds  were  valid  against  all  sub- 
sequent creditors  of  Platoff  Zane;  and  that  no  sneh 
creditor  could  claim  from  said  trust  subject  any  inte- 
rest beyond  what  was  reserved  to  said  Platoff  Zane 
out  of  the  rents  and  profits,  after  the  support  of  him- 
self and  wife  and  children  :  and  he  alleged  that  more 
than  the  whole  rents  and  profits  were  so  expended 
during  the  life  of  Platoff  Zane,  and  upon  his  wife  and 
children  since  his  death. 

The  deeds  which  were  assailed  by  the  plaintiff  are 
dated  the  6th  day  of  March  1837;  they  were  acknow- 
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ledged  by  Platoff  Zane  and  his  wife  before  two  jus- 
tices on  the  next  day ;  and  were  admitted  to  record, 
one  on  the  7th,  and  the  other,  to  secure  creditors,  on  the 
11th  of  tlie  same  month.  The  deed  to  secure  creditors 
does  not  set  out  any  specific  debt  due  from  the  grant- 
ors, but  recites  that  whereas  the  said  Platoff  Zane  is 
largely  indebted  to  sundry  persons,  and  is  desirous  to 
provide  a  fund  for  the  payment  thereof;  and  then  pro- 
ceeds to  convey  a  large  amount  of  property,  princi- 
pally real  estate ;  the  personal  property  was  his  inte- 
rest in  the  store  and  store  concern  kept  in  Wheeling 
by  Zane  &  Pentoney,  which  had  been  bequeathed 
to  him  by  his  father,  Noah  Zane.  The  trustees  were 
authorized  to  proceed  to  sell  the  real  estate,  and  reduce 
to  money  the  interest  of  Platoff  Zane  in  the  said 
store ;  and,  in  selling  the  real  estate,  they  were  autho- 
rized to  sell  for  cash  or  on  a  credit,  and  divide  the  lots 
or  sell  each  as  a  whole,  as  they  might  think  would  best 
promote  the  interest  of  the  fund.  The  trustees  were 
to  have  immediate  possession  of  the  property,  and  to 
take  the  rents  and  profits  until  a  sale,  and  these  rents 
and  profits  were  to  be  applied  to  the  payment  of  debts 
and  other  objects  and  purposes  contemplated  by  the 
deed.  In'  collecting  debts,  the  trustees  were  autho- 
rized to  compound  or  compromise  doubtful  or  disputed 
claims,  if  they  thought  it  judicious.  And  it  was  fur- 
ther provided  that  the  trustees  should  pay  no  debt, 
before  a  judgment,  to  which  Platoff  Zane  objected ; 
nor  should  they  be  bound  to  pay  a  debt  until  after 
judgment  which  they  might  think  Platoff  Zane  was 
not  legally  bound  to  pay ;  but  if  he  should  request  a 
debt  to  be  paid,  and  the  trustees  paid  it,  the  payment 
thereof  was  not  afterwards  to  be  questioned.  The 
trustees  were  to  be  allowed  a  fair  and  liberal  compen- 
sation for  their  services,  and  to  be  authorized  to  em- 
ploy, at  the  cost  of  the  trust  fund,  agents,  servants 
and  clerks;  they  being  responsible  for  the  acts  of  the 
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ment  in  him  among  his  children  ;  substantially  the 
same  in  all  these  respects  as  were  the  trusts  of  the 
other  deed. 

It  is  stated  in  the  answer  of  the  trustee  Shriver  that 
Platoff  Zane  died  in  May  1846,  leaving  his  wife  sur- 
viving him,  and  leaving  six  infant  children.  There 
was  no  parol  testimony ;  and  the  cause  came  on  to  be 
heard  upon  the  pleadings  and  the  documentary  evi- 
dence, consisting  of  copies  of  the  plaintiff's  note  and 
judgment  and  the  two  deeds  of  trust ;  when  the  court 
below  dismissed  the  bill  with  costs.  From  this  decree 
the  plaintiff  obtained  an  appeal  to  this  court. 
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Bihh  and  Baxter ^  for  the  appellant. 
Fry^  for  the  appellees. 

Lee,  J,  Three  grounds  have  been  assigned  by  the 
appellant's  counsel,  upon  some  one  of  which  it  is  in- 
sisted he  is  entitled  to  the  relief  sought  by  his  bill. 
These  are : 

First,  that  the  deeds  of  the  7th  of  March  1837  are 
fraudulent  and  void  as  to  the  creditors  of  Platoff  Zane, 
and  that  the  appellant  is  entitled  to  impeach  them  as 
such,  whether  he  is  to  be  regarded  as  a  prior  or  sub- 
sequent creditor,  in  reference  to  the  time  of  their 
execution. 

Secondly,  that  in  point  of  fact  his  debt  was  a  pre- 
existing debt,  and  is,  therefore,  in  terms  provided  for 
by  the  deeds. 

Thirdly,  that  under  the  provisions  of  said  deeds  Pla- 
toff Zane  took  such  an  interest  in  the  subject  thereby 
conveyed  as  would  be  liable  to  subsequent  creditors, 
and  that  the  appellant  is  entitled  as  such  to  subject 
the  same  to  satisfaction  of  his  debt. 

As  to  the  first  ground :  Nothing  is  better  settled 
than  that  a  voluntary  conveyance,  which  interferes 
with  or  breaks  in  upon  the  rights  of  existing  creditors, 


Digitized  by 


Google 


558 


COUKT   OF    APPEALS    OF    TIBGINIA. 


1854. 
July 
Term. 

Johnston 

V. 

Zane's 

truBtee« 

AaU. 


will  not  be  permitted  to  take  effect  to  the  prejudice  of 
their  just  demands  :  and  this,  according  to  many  of  the 
cases,  without  regard  to  the  amount  of  the  debts,  or 
the  extent  of  the  property  settled,  or  the  circumstances 
of  the  party.  Fitzer  v.  Fiizer^  2  Atk.  R.  511 ;  Tay- 
lor V.  Jones^  2  Atk.  R.  .600 ;  Chamley  v.  Lord  Durmany^ 
2  Sch.  &  Lef.  690,  714 ;  Reade  v.  Livingston^  3  John. 
Ch.  R.  481 ;  Thomson  v.  Daugherty^  12  Serg.  &  Rawle 
448 ;  Howe  v.  Ward^  4  Greenl.  R.  195 ;  HopkirTc  v. 
Randolph^  2  Brock.  R.  132 ;  Backhouse  v.  Jett^  1  Brock. 
R.  500,  511 ;  Ridgway  v.  Underwood,  4  Wash.  C.  C.  R 
67;  Jackson  v.  Seward,  5  Cow.  R.  67;  O"* Daniel  t. 
Crawford,  4  Dev.  Law  R.  197. 

On  the  other  hand,  numerous  cases  are  to  be  found 
which,  in  effect,  maintain  the  doctrine  that  a  convey- 
ance, although  voluntary,  may  be  good,  under  circum- 
stances, even  as  against  existing  creditors ;  and  that  a 
party's  being  indebted  at  the  time  is  but  an  argument 
of  fraud,  the  question  still  being,  in  every  case,  whether 
the  conveyance  is  a  hona  fide  transaction,  or  a  mere 
device  to  delude  and  defeat  creditors.  Cadogan  v. 
Kennett,  Cowp.  R.  432 ;  Doe  v.  Routledge,  Ibid.  705 ; 
Richardson  v.  Smallwood,  1  Jac.  R.  552,  4  Cond.  Eng. 
Ch.  R.  202 ;  Gale  v.  Williamson,  8  Mees.  &  Welsh. 
405  ;  Verplank  v.  Sterry,  12  John.  R.  536 ;  Wickes  v. 
Clarke,  8  Paige's  R.  161;  Seward  v.  Jackson^  8  Cow. 
R.  406 ;  Hinders  lessee  v.  Longworth,  11  Wheat.  R.  199. 

The  subject  is  one  involving  the  enquiry  into  the 
relations  which  the  two  great  classesof  creditors,  prior 
and  subsequent,  occupy  in  relation  to  a  voluntary  set- 
tlement. And  the  question  is,  whether  they  occupy  a 
common  ground,  so  that  a  conveyance  which  would 
be  adjudged  fraudulent  as  to  the  former  would  also  be 
held  to  be  fraudulent  as  to  the  latter;  or  will  a  dis- 
crimination be  made,  the  effect  of  which  will  be  to 
withdraw  from  enquiry,  in  the  case  of  a  prior  creditor, 
the  various  circumstances  attending  the  execution  of 
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that,  if  any,  retained,  the  extent  of  the  indebtedness,  Johnston 
&c.,  &c;  all  of  which  are,  in  the  case  of  a  subsequent  zanVs 
creditor,  most  proper  to  be  considered,  and  upon  Aais. 
which,  in  prder  to  succeed,  he  must  be  able  to  fix  the 
imputation  of  fraud  in  the  absence  of  direct  and  posi- 
tive proof  of  the  intent.  Chancellor  Kent  clearly  re- 
cognizes a  distinction  between  the  two  classes.  In  the 
case  of  the  prior  creditor,  he  considers  that  any  enquiry 
into  the  amount  of  debts  existing  at  the  time  would 
be  embarrassing,  if  not  dangerous  ;  and  he  regards  it  as 
wholly  unnecessary,  considering  the  debtor  as  abso- 
lutely disabled  from  making  any  voluntary  settlement 
to  the  prejudice  of  any  existing  debts;  and  such,  he 
says,  is  the  clear  and  uniform  doctrine  of  the  cases. 
Reade  v.  Livingston^  3  John.  Ch.  R.  481,  500.  Judge 
Story,  on  the  other  hand,  evidently  considers  him  as 
carrying  the  doctrine  too  far.  He  thinks  that  mere 
indebtedness  would  notj  j>er  se,  avoid  a  voluntary  con- 
veyance, even  as  to  subsisting  creditors,  unless  the 
other  circumstances  are  such  as  justly  to  create  a  pre- 
sumption of  fraud.  1  Story's  Eq.  Jur.  §  360  to  365, 
inclusive.  The  opinion  of  Chancellor  Kent  is  sup- 
ported by  that  of  Mr.  Atherley,  in  his  work  on  Mar- 
riage Settlements,  at  p.  212  ;  and  numerous  authorities 
are  cited,  which  he  regards  as  fully  sustaining  it.  In 
support  of  his  views.  Judge  Story  refers  to  many  cases 
which  he  regards  as  necessarily  tending  to  maintain 
them ;  which  will  be  found  in  the  notes  to  the  sections 
above  cited. 

The  question  has  been  the  subject  of  a  most  anima- 
ted and  elaborate  discussion  between  two  of  the  former 
judges  of  this  court  in  the  cases  of  Hutchison  v.  Kelly ^  1 
Rob.  R.  123 ;  Bank  of  Alexandria  v.  Patton^  Ibid.  499 ; 
and  Hunters  v.  Waiters  Gratt.  26.  Judge  Baldwin 
strenuously  combats  the  opinion  of  Chancellor  Kent. 
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He  maintains  that  prior  and  subsequent  creditors  stand 
upon  common  ground;  and  that  although  indebtedness 
at  the  time  of  a  voluntary  settlement  may  create  a 
legal  presumption  against  its  validity,  yet  such  pre- 
sumption is  on\y  prima  facie^  and  not  conclusive,  de- 
pending upon  the  particular  circumstances  of  the  case. 
Judge  Stanard  takes  the  opposite  ground.  He  main- 
tains the  correctness  of  Chancellor  Kent's  opinion,  and 
argues  that  prior  and  subsequent  creditors  stand  upon 
different  grounds;  that  their  rights  have  different  de- 
grees of  merit,  and  that  a  voluntary  settlement  might 
well  be  held  invalid  and  ineffectual  as  against  the 
claims  of  existing  creditors,  which  would  be  entirely 
impregnable  to  any  assault  made  by  a  subsequent  cre- 
ditor. The  subject  is  most  fully  explored  in  the 
opinions  of  these  eminent  jurists,  and  the  whole  store 
of  argument  and  authority  that  might  be  brought  to 
bear  upon  it  well  nigh  exhausted.  But  while  I  have 
formed  for  myself  an  opinion  on  the  point,  I  yet  deem 
it  one  not  material  to  be  decided  in  this  cause.  I  un- 
derstand both  these  judges  as  agreeing  that,  in  the  case 
of  a  subsequent  creditor,  a  settlement  cannot  be  im- 
peached on  the  mere  ground  of  its  being  voluntary,  if 
there  be  no  actual  fraudulent  view  or  intent  at  the 
time  it  is  made.  To  let  in  such  a  creditor,  it  must  be 
shown  that  there  was  mala  fides  or  fraud  in  fact  in  the 
transaction.  And  if  this  be  shown,  whether  the  actual 
fraudulent  intent  relate  to  existing  creditors  or  (as  it 
may)  be  directed  exclusively  against  subsequent  credi- 
tors, the  effect  is  the  same,  and  the  subsequent  creditor 
may,  upon  the  strength  of  it,  successfully  impeach  the 
conveyance.  Such  is,  I  think,  the  clear  result  of  all 
the  authorities.  Stileman  v.  Ashdovm^  2  Atk.  R.  477 ; 
Walker  v.  Burrows^  1  Atk.  R.  93 ;  BtisseU  v.  Hammond^ 
1  Atk.  R.  12  ;  White  v.  Sansomy  3  Atk.  R.  410 ;  Kidney 
V.  Coussmaker^  12  Ves.  R.  136  ;  Holloway  v.  Millard ^ 
1  Madd.  R.  414;  Shaw  v.  Standish,  2  Vern.  R.  326; 
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Richardson  v.  Smallwoody  1  Jacob's  R.  552,  4  Cond. 
Eng.  Ch.  R.  262  ;  Sexton  v.  Wheaton,  2  Wheat.  R.  220, 
246 ;  Hinders  lessee  v.  Longworth^  11  Wheat.  R.  199  ; 
Reade  v.  Livingston^  uhi  supra  ;  Hutchison  v.  Kelly ^ 
xibi  supra  ;  Hunters  wAVaite^  ubi  supra;  Bennett  v. 
Bedford  Bank^  11  Mass.  R.  421 ;  Salmon  v.  Bennett^ 
1  Conn.  R.  525. 

But  though  fraud  in  fact  must  thus  be  shown,  it  is 
not  required  that  the  actual  or  express  intent  be  shown 
by  direct  proof.  This  would  be  unattainable  in  many 
cases,  and,  if  it  cannot  be  given,  it  may  be  supplied 
by  just  legal  implication  from  the  evidence  where  the 
circumstances  are  such,  or  such  marks  or  badges  of 
fraud  -are,  present,  that  the  vicious  intent  may  and 
must  be  inferred.  Lord  Townsend  v.  Windham^  2  Ves. 
sen.  1  ;  per  Baldwin,  J.,  in  Hutchison  v.  Kelly ^  1  Rob. 
R.  123, 134;  and  jt^^r  Stanard,  J.,  in  Hunters  v.  Waite^ 
3  Gratt.  26,  72. 

Where  the  grantor  is  not  indebted  at  the  time  of 
making  a  voluntary  conveyance,  no  fraudulent  intent 
can  of  course  be  shown  as  against  existing  creditors ; 
and  yet  it  might  be  thoroughly  vicious  because 
prompted  by  a  fraudulent  purpose  aimed  at  such  as 
might  become  creditors  thereafter.  If  the  grantor, 
however,  be  indebted  at  the  time,  but  due  provision 
be  made  for  all  existing  debts,  it  is  clear  that  all  just 
imputation  of  fraud  in  respect  of  them  is  out  of  the 
question.  In  Stephen  v.  Olive,  2  Bro.  C.  C.  90,  a  set- 
tlement had  been  made  in  favor  of  a  wife  and  child, 
by  a  party  who  was  indebted  at  the  time  in  about  the 
sum  of  five  hundred  pounds,  but^the  debt  was  amply 
secured  by  a  mortgage  on  all  the  estate  embraced  by 
the  settlement.  The  master  of  the  rolls  maintained 
the  validity  of  the  settlement ;  thus,  in  efi*ect,  placing 
a  settlement  made  by  a  party  indebted  at  the  time, 
but  whose  indebtedness  was  duly  provided  for,  upon 
the  same  footing  as  one  made  by  a  party  not  indebted 
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Johnston  modem  doctrine.  He  says  that  a  provision  in  a  volun- 
zane'8  tary  settlement  for  payment  of  existing  debts  would 
Aaifl.  make  such  a  settlement  good  against  all  future  credi- 
tors. In  Reade  v.  Livingston^  3  John.  Ch.  K.  481,  501, 
Chancellor  Kent  says  the  presumption  of  fraud  as  to 
subsequent  creditors,  arising  from  the  circumstance 
that  the  party  was  indebted  at  the  time  of  the  settle- 
ment, is  repelled  by  the  fact  of  those  debts  being 
secured  by  a  mortgage  or  by  a  provision  in  the  set- 
tlement. And  in  the  case  of  Hester  v.  Wilkinson^  6 
Humph.  R.  218,  this  doctrine  was  carried  still  further. 
That  was  a  case  of  a  voluntary  settlement  on  a  wife 
and  children,  by  a  party  indebted  at  the  time,  and  the 
deed  contained  no  provision  for  the  payment  of  the 
debts,  nor  was  there  any  mortgage  or  other  security 
given  by  which  they  were  provided  ;  but  the  trustee 
admitted  that  it  was  the  understanding  and  agreement 
of  the  parties  that  he  should  pay  all  existing  debts  by 
the  sale  of  so  much  of  the  property  as  might  be  neces- 
sary for  that  purpose.  The  court  held  this  to  be 
sufficient,  and  declared  that  a  voluntary  settlement  on 
a  wife  and  children,  if  fair  at  the  time,  will  be  good 
against  subsequent  creditors  of  the  party  making  it. 

I  think,  therefore,  that  the  case  of  a  voluntary  set- 
tlement upon  a  wife  and  children,  although  by  a  party 
indebted  at  the  time,  will,  according  to  most  approved 
authorities,  stand  on  the  same  footing  with  such  a  set- 
tlement by  a  party  not  indebted,  provided  due  and 
ample  provision  be  made  for  the  payment  of  such  sub- 
sisting debts  ;  and  that,  in  either  case,  to  assail  such  a 
settlement  successfully,  an  actual  fraudulent  intent 
must  be  manifested,  or  must  be  collected  from  the 
circumstances  of  the  case.  Now  it  would  seem  at 
most  a  solecism  to  say  of  a  conveyance,  a  primary  ob- 
ject of  which  is  to  secure   all  existing  debts,  and  for 
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which  full  provision  is  made,  that  it  is  fraudulent  as 
to  the  creditors  existing  at  the  time.  I  agree,  how- 
ever, that  a  conveyance  might  purport  to  secure  all 
existing  debts,  and  yet,  by  reason  of  terms  and  stipu- 
lations which  it  contained,  intended  or  serving  to  hin- 
der, embarrass  or  delay  the  creditors  in  the  receipt  of 
their  respective  debts,  it  might  be  held  to  be  fraudu- 
lent and  void  as  to  them.  But  there  is  nothing  of  that 
kind  in  this  case.  The  deeds  contain  no  terms  or 
stipulations  which  are  unusual  or  unreasonable.  Their 
provisions  are  such  as  might  well  be  called  for  by  the 
character  of  the  subjects  conveyed,  the  nature  and 
amount  of  the  heavy  debts  which  it  secured,  and  the 
circumstances  under  which  they  were  contracted,  the 
situation  of  the  grantor  and  the  condition  of  his  fa- 
mily at  the  time  they  were  executed.  There  is  no 
such  arbitrary  power  reserved  to  Platoff  Zane  to  di- 
rect the  management  of  the  trust  subject  as  is  sup- 
posed by  the  counsel.  He  was  not  authorized  to  re- 
quire any  debt  to  be  paid  before  judgment,  nor  were 
the  trustees  forbidden  to  pay  any  other  debts  than 
such  as  he  might  direct  to  be  paid,  before  judgments 
were  rendered  upon  them.  This  is  an  entire  misap- 
prehension of  the  true  meaning  of  the  provision  al- 
luded to,  but  it  is  not  diflScult  to  understand  it.  The 
debts  to  be  provided  for  were  numerous  and  heavy, 
amounting,  as  it  would  seem,  to  a  sum  between  fifty 
and  seventy  thousand  dollars,  and  all  contracted  by 
an  indiscreet,  inexperienced  and  extravagant  young 
man,  within  a  period  of  a  little  over  one  year  after  the 
attained  his  majority.  Many  or  some  of  these  debts 
might  be  such  as  from  an  utter  want  of  consideration, 
or  because  contracted  under  the  influence  of  fraud  or 
imposition,  or  for  some  other  cause,  he  might  not  feel 
himself  bound  or  willing  to  pay.  Hence  it  was  pro- 
vided that  if  he  objected  to  the  payment  of  any  debt 
claimed,  the  trustees,  against  his  will,  should  not  pay  it 
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sufficiently  apparent  from  the  eases  already  cited  for 
Other  purposes  ;  to  which  numerous  others  to  the  same 
effect  might  be  added. 

In  what  has  been  just  said  it  has  been  assumed  that 
a  subsequent   creditor  may   come   with  a  fishing  bill 
charging  indebtedness  to  others  at  the  time  of  the  set- 
tlement, and,  upon  proving  the  same,  obtain  relief  di- 
rectly against  the  subject.     Yet  this  would  seem  for  a 
long  period  not  to   have  been   a  settled  point.     Chan- 
cellor Kent  expresses  the  opinion   that  he  will  be  en- 
tertained, and  that  his  rights  will  not  depend  on  the 
mere  pleasure  of  the  prior  creditors  whether  they  will 
or  will  not  impeach  the  prior  settlement.     Reade  v. 
LimiKjHton^  3  John.   Ch.    R.   481.     And  such  Judge 
Baldwin  seems  to  think  is  the  fair  conclusion  from  the 
current  of  decisions.     Hutchison    v.  Kelly ^  1  Rob.  R. 
123.     Sir  William  Grant  was  of  a  different  opinion  in 
Kidney  v.  Coussmaker^  12  Ves.  R.  136  ;  and  the  opinion 
of  Lord   Rosslyn,  referred   to  by  him,  in   the  case  of 
Montague  v.  Lo}'d  Sandwich^  is  adopted  as  the  prece- 
dent which  he  professes  to  follow.     In  Lush  v.    Wil- 
kinson^ 5  Ves.  R.  384,  a  bill  of  this  kind  was  dismissed  ; 
the  master  of  the  rolls  (Lord  Alvanley)  saying,  "  it  is 
very  extraordinary  for  a  subsequent  creditor  to  come 
with  a  fishing  bill  in  order  to  prove  antecedent  debts." 
He,  however,  gave  the  party  liberty  to  file  another  bill. 
Of  this  case  Sir  William  Grant  remarked,  in  Kidney  v. 
CoussmakeryVl  Ves.  R.  136, 1 55,  that  the  only  surprise 
he  felt  at  Lord  Alvanley's  decree  was,  that  his  lordship 
did  not  dismiss  the  bill  absolutely,  without  giving  leave 
to  file  another.     And,  indeed,  in  a  recent  case  decided 
in  1843,  the  vice  chancellor  remarked  that  a  deed  (of 
voluntary  settlement)  can  only  be  set  aside  as  fraudu- 
lent against  creditors  at  the   instance  of  a  person  who 
was  a  creditor  at  the  time ;  though,  when  it  shall  have 
been   set  aside,  subsequent  creditors  may  be  let  in. 
Ede  V.  Knowles^  2  Younge  &  Collyer  177,  21  Eng.  Ch. 
R.  177. 
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In  Virginia,  according  to  the  opinions  of  Judges 
Stanard  and  Baldwin,  it  would  seem  that  subsequent 
creditors  will  be  let  in  upon  a  fund  fraudulently  alien- 
ated wherever  the  conveyance  has  been  or  might  he 
successfully  assailed  upon  the  ground  of  actual  fraud 
by  prior  creditors.  Hutchison  v.  Kelly ^  1  Rob.  R.  123  ; 
Bank  of  Alexandria  v.  Pation^  Ibid.  499. 

There  is  certainly   no  proof  in   this    case    of    any 
actual    or  express   fraudulent  intent    on    the  part  of 
Platoff  Zane  in   executing   these   deeds.     Nor  is  such 
intent  to  be  fairly  deduced  from  the  circumstances  of 
the  transaction.     The  provision   for  all  existing  credi- 
tors, ample  and  complete  as  it  is,  puts  an  end  to  all 
question  so  far  as  they   are  involved.     The  considera- 
tion  of   the  settlement  upon   his  wife  and   children, 
arising  out  of  the   natural  duty  to  provide  for  their 
support,  is   one  of    the   most  meritorious    character, 
entitled   to   the  respect  and  support  of  the   court   of 
chancery,  rather  than  to  its   frown  and  reprehension ; 
and  especially  so,  when  we  see    the  utterly  improvi- 
dent and  wasteful  habits  of  the  grantor,  and  that  their 
ruinous  consequences  to  himself   and   his  family  were 
already  beginning  to  cast  their  shadow  before.     Under 
the  circumstances,  there  was  nothing  unreasonable  in 
the  settlement.     On  the  contrary,  it  was  perhaps  the 
most  judicious  and  prudent   measure   which   he   con- 
summated during  his  brief  but  eventful   career,  after 
he  attained  his  majority.     Possession  of  the  property 
was  not  reserved  to  nor  retained  by  him.     He  did  not 
continue  to  exercise  acts  of  ownership  over  it,  nor  was 
he  entitled  to  receive  the  rents  or  otherwise  enjoy  the 
proceeds.     In   short,  not  one  of  the  usual   marks  or 
badges  of  fraud  appears  to  be  present.     The  only  cir- 
cumstance which  can  with  any  plausibility   be   relied 
on  as  evincive  of  a  fraudulent  intent,  is  the  fact  that 
the  debt   to   the  assignor  of   the  appellant   was  con- 
tracted so  shortly  after  tlie  execution  of  the  deeds.      It 
is  true  this  may  be  looked  to  as  evidence  of  the  intent 
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sidered  in  connection  with  afll  the  others  surrounding  johnBton 
the  transaction  ;  nor  do  I  understand  Lord  Hardwicke 
as  intending  anything  more  by  the  remarks  made  by 
him  in  the  case  just  cited.  So  viewed,  I  regard  it  as 
insuflScient  to  bring  home  the  evil  intent  which  will 
stamp  the  transaction  with  the  character  of  meditated 
fraud.  No  attempt  to  deceive  is  manifested  ;  no  sug- 
gestion of  falsehood  or  suppression  of  truth.  The 
deeds  were  duly  admitted  to  record  upon  the  same 
day  on  which  they  were  executed.  Such  notice. as 
the  public  records  can  furnish  was  thus  given  to  the 
world.  The  note  was  executed  in  Wheeling,  where 
Platoff  Zane  with  his  family  and  the  trustees  all 
resided,  and  where  the  deeds  were  recorded.'  The 
appellant  was  the  brother  in  law  of  Platoff  Zane,  and 
it  must  be  presumed  was  fully  aware  of  all  that  had 
taken  place.  The  bill  does  not  aver  ignorance  of  the 
existence  of  the  deeds  on  the  part  of  Prentiss  when 
he  took  the  note,  nor  on  the  part  of  the  appellant 
when  he  bought  it  of  him.  Considering  the  wild, 
extravagant  and  improvident  habits  of  Platoff  Zane, 
as  evinced  by  the  history  of  the  preceding  thirteen 
months,  his  giving  a  note  for  one  thousand  two  hun- 
dred and  seventy-five  dollars  two  days  after  the  exe- 
cution of  the  deeds,  or  upon  any  day,  could  excite 
neither  surprise  nor  suspicion.  It  might  have  been 
for  a  good  or  a  bad  consideration,  and  upon  a  trans- 
action wholly  originating  after  the  execution  of  the 
deeds. 

In  every  view,  I  think  the  attempt  of  the  appellant 
to  assail  these  deeds  on  the  ground  of  fraudulent  in- 
tent, either  as  it  respects  existing  creditors,  or  those 
who  might  thereafter  become  such,  must  be  held  to 
be  ineffectual. 

We  come  now  to  the  second  ground   assumed,  that 
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others   claiming  under  the  deeds.     For  this   purpose       ism. 
he  may  properly  be  regarded  as  representing  the  cestuis      Term. 


quetrnst^  and  his  answer  will  enure  alike  to  the  benefit    Johnston 

of  all.  Zane'8 

trustees 

The  last  ground  upon  which  the  pretensions  of  the  *ai9- 
appellant  have  been  rested  is,  that  under  the  provi- 
sions of  the  deeds  Platoff  Zane  took  such  an  interest 
and  property  in  the  subject  conveyed  as  may  and 
should  be  subjected  to  satisfaction  of  such  debts  as  he 
might  afterwards  contract.  The  extent  of  the  interest 
secured  to  Platoff  Zane  was  the  right  to  occupy,  jointly 
and  in  common  with  his  wife  and  family,  the  residence 
and  homestead  to  be  purchased  by  the  trustees  for  their 
benefit  out  of  the  trust  funds,  after  satisfaction  of  the 
debts,  and  to  a  support  and  maintenance  during  his 
life,  with  a  power  of  appointment  to  such  of  his  chil- 
dren or  descendants,  and  in  such  proportions,  as  he 
might  name ;  the  fund  to  go,  in  default  of  such  ap- 
pointment, to  his  children  or  descendants,  and,  failing 
them,  to  his  right  heirs.  His  interest  is  for  a  bare 
maintenance,  and  continues  during  his  life  only.  Be- 
yond his  own  support,  he  can  claim  nothing  from  the 
fund.  If  the  j)rofits  were  more  than  adequate  to  the 
necessary  wants  of  the  whole  family,  including  him- 
self, and  a  surplus  accrued  for  investment,  he  would 
be  entitled  to  no  benefit  from  it  whatever.  Upon  his 
death  every  vestige  of  interest  which  he  could  be  said 
to  have  in  the  subject  would  absolutely  cease  and  de- 
termine, and  there  would  be  nothing  which  could  be 
made  the  subject  of  pursuit  by  a  creditor.  The  bill 
here  was  not  filed  until  after  the  death  of  Platoff  Zane  ; 
and  this  is  a  sufficient  answer  upon  this  point.  Were 
he  in  full  life,  however,  a  not  less  sufficient  answer 
to  the  pretension  could  be  readily  given.  The  inte- 
rest of  Platoff  Zane  under  the  deeds  imports  no  such 
notion  of  property  as  involves  a  liability  to  his  debts. 
This  would  violate  the  plain  intention  and  provisions 
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of  the  deeds,  and  would  utterly  disregard  the  exigen- 
cies of  the  occasion  which  led  to  their  execution. 
Their  purpose  was  to  arrest  a  thoughtless,  inexperi- 
enced and  prodigal  young  man  in  the  headlong  career 
of  extravagance  and  folly  to  which  he  would  seem 
to  have  committed  himself,  the  disastrous  results  of 
which  to  himself  and  his  wife  and  children  could  be 
too  readily  foreseen  by  his  friends.  They  induce  him 
to  make  these  deeds,  conveying  away  his  whole  estate, 
making  full  provision  for  all  his  then  existing  debts, 
but  intentionally  and  formally  disabling  him  from  in 
any  manner  charging  the  property  thus  conveyed  with 
any  debts  thereafter  to  be  contracted.  This  he  had  a 
right  to  do,  no  creditors  existing  at  the  time  being  in 
any  way  injured,  and  no  fraudulent  intent  being  fairly 
to  be  imputed  to  the  transaction.  1  Story's  Eq.  Jur. 
§  356,  and  authorities  cited  in  the  note ;  Marhham  v. 
Guerrani^  4  Leigh  279.  And  although  a  support  is 
reserved  to  him  in  common  with  his  wife  and  children, 
out  of  the  surplus,  after  paying  all  subsisting  debts, 
yet  it  is  a  leading  idea  of  the  deeds  that  the  entire 
subject  is  to  be  preserved  by  the  trustees  free  from  the 
control  of  the  cestuia  que  trtist^  or  any  of  them,  and 
exempt  from  liability  for  any  debts  they  might  there- 
after contract ;  and  thus  all  idea  of  a  property  in  Pla- 
toff  Zane  in  the  subject  is  utterly  excluded  by  the 
very  terms  of  the  deeds.  The  interest  which  he  pos- 
sessed, such  as  it  was,  by  virtue  of  his  right  to  a  sub- 
sistence out  of  the  fund,  in  common  with  his  wife  and 
children,  and  joint  and  inseparable  from  theirs,  is  not 
such  a  property  as  can  be  reached  in  any  form  by  his 
creditors.  The  case  is  fully  within  the  principles  of 
several  cases  which  have  been  decided  in  this  court, 
and  which  may  be  regarded  as  settling  the  law  upon 
the  subject.  Scoti  v.  Gibbon^  5  Munf.  86  ;  Markham  v. 
Guerrant^Ai  Leigh  279;  Roanes  v.  Archer^  Ibid.  550; 
Perkins  v.  Dickenson ,  3  Gratt.  335.    The  case  of  Mark- 
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July 

cumstances  very  similar  to  those  we  find  in  the  case       Term, 
under  consideration. 

Upon  none  of  the  grounds  assigned  do  I  think  the 
pretensions  of  the  appellant  can  be  maintained  ;  and  I 
am  of  opinion  to  aflSrm  the  decree. 

The  other  judges  concurred  in  the  opinion  of  Lee^  J. 

Decree  affirmed. 
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Augast  29th. 

1.  Time  does  not  run  against  the  commonwealth. 

2.  Though  an  adversary  possession  of  land  had  commenced  U> 
run  against  the  true  owner,  yet  upon  the  forfeiture  of  the 
land  to  the  commonwealth,  under  the  delinquent  land 
laws,  tlie  possession,  until  the  land  is  sold  by  the  connnon- 
wealth,  is  no  longer  adversary  against  her,  or  her  irraniee 
claiming  under  a  conveyance  from  a  commissioner  of  de- 
linquent lands. 

3.  Tlie  forfeiture  of  land  for  the  failure  to  enter  it  upon  the  com- 
nn.ssioner's  books  and  pay  the  taxes  and  damages  due  upon 
it  was  effected  by  the  statute,  and  required  no  judicial 
proceeding  to  complete  it.  The  forfeiture  was,  therefore, 
complete  at  the  time  fixed  by  the  statute. 

4.  The  act  of  March  ISth,  1S41,  Sess.  Acts,  p.  31,  relinquishing 
the  commonwealth's  rignt  to  forfeited  lands  to  a  junior 
patentee  in  possession,  only  applies  to  those  whose  patents 
bear  date  previous  to  the  Ist  of  April  1841. 

5.  A  patent  for  laud  which  had  been  previously  granted  by  the 
commonwealth,  and  had  been  forfeited  under  the  <lelin- 
quent  land  laws,  passed  nothing  to  the  patentee;  and  a 
conveyance  of  the  land  forfeited  by  the  commissioner  of 
delinquent  lands  passed  the  title  vested  in  the  common- 
wealth by  the  forfeiture. 

6.  The  court  may  refuse  to  give  an  instruction  because  it  is  so 
obscurely  expressed  as  to  leave  in  doubt  the  meaning  in- 
tended. 

This  was  an  ejectment  in  the  Circuit  court  of  Jack- 
son county.  The  declaration  contained  one  count  on 
the  demise  of  Honore  Girond,  another  of  the  president 
and  directors  of  the  literary  fund,  a  third  of  J.  E,  Nor- 
vell  and  John  De  Homergue,  a  fourth  of  said  Norvell 
and  Eugene  Levasser,  and  a  fifth  in  the  name  of  Eu- 
gene Levasser  alone.  The  plaintiff,  under  the  last 
mentioned  count,  claimed  as  derivative  purchaser  un- 
der a  sale  made  by  order  of  the  Circuit  court  of  Jack- 
son county,  under  the  acts  of  assembly  in  relation  to 
delinquent  and  forfeited  lands.     A  grant  had  issued  to 
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one  Honore  Girond,  bearing  date  on  the  22d  of  March       i854. 
1786,  for  ten  thousand  eight  hundred  and  forty-three      Term. 


and  three-quarter  acres;  and  the  land  thus  granted  Levasser 
having  become  forfeited  to  the  commonwealth  by  rea-  waahburn. 
son  of  the  failure  of  the  owners  to  cause  the  same  to 
be  entered  upon  the  books  of  the  commissioners  of 
the  revenue  in  the  proper  county,  and  to  be  charged 
with  taxes  and  damages,  and  to  pay  the  same  accord- 
ing to  law,  the  same  was  reported  to  the  court,  and  on 
the  13th  of  September  1841  a  decree  was  entered,  di- 
recting the  land  to  be  sold  by  the  commissioner.  The 
sale  took  place  on  the  4th  Monday  in  November  1841, 
and  was  confirmed  by  the  court  on  the  15th  of  April 
1842.  A  deed  was  executed  to  the  purchaser,  in  pur- 
suance of  such  confirmation,  on  the  25th  of  Decem- 
ber 1843.  The  declaration  in  ejectment  was  filed  on 
the  10th  of  April  1847;  and  on  the  same  day  the  de- 
fendant appeared  and  pleaded  the  general  issue.  The 
defendant,  Thomas  Washburn,  claimed  under  a  patent 
to  himself  for  one  hundred  acres  of  land,  bearing  date 
the  1st  day  of  April  1841,  and  under  a  written  con- 
tract which  he  had  made  for  the  purchase  of  four 
hundred  and  eighty  acres  of  land,  embracing  the  pre- 
mises in  controversy,  of  one  James  Hector,  in  the 
spring  of  183d.  This  contract  was  proven  to  have 
been  lost,  and  evidence  was  given  of  its  contents. 
He  also  proved  that  he  went  upon  the  land  in  the 
spring  of  1836,  claiming  title  to  the  same,  and  had 
continued  in  possession  down  to  the  institution  of  the 
suit.  He  also  proved  that  one  Smith  had  settled  upon 
the  land  in  1833,  had  held  it  until  he  took  possession 
in  1836,  claiming  under  one  Watson,  who  claimed 
under  a  grant  founded  on  an  inclusive  survey  which 
issued  to  one  Samuel  M.  Hopkins  on  the  1st  of  July 
1796 ;  but  he  gave  no  evidence  of  any  connection  be- 
tween his  claim  and  that  of  Smith. 

The  grant  to  Girond,  and   the  proceedings  of  the 
Circuit  court  of  Jackson  county  in  the  matter  of  the 
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forfeiture  for  nonentry  and  nonpayment  of  taxes,  the 
deed  from  the  commissioner  to  De  Homergue,  the  pur^ 
Levasser  chaser,  and  a  conveyance  from  him  to  Levasser,  one  of 
waahburn.  the  Icssors  of  the  plaintiff,  were  give^  in  evidence  to 
the  jury.  A  plat  and  report  made  in  the  cause  under 
the  order  of  the  court  were  also  exhibited,  and  it  ap- 
peared that  the  land  claimed  by  the  defendant  lay 
within  the  boundaries  of  the  tract  claimed  by  the 
plaintiff. 

The  defendant  gave  in  evidence  the  grant  to  Hop- 
kins in  1796,  and  a  conveyance  from  one  Oliver  Wal- 
cott  to  the  said  Watson,  dated  22d  June  1808. 

After  the  evidence  had  been  closed  on  both  sides 
the  plaintiff  moved  the  court  to  exclude  the  defendant's 
grant  from  the  jury ;  but  the  motion  was  overruled. 
He  then  asked  the  court  to  instruct  the  jury  : 

First.  That  the  decree  of  the  court  of  Jackson  was 
eonclusive  as  to  the  forfeiture  of  the  land  and  the 
quantity  forfeited  ;  and  that  it  was  not  competent  for 
the  defendant  to  contradict  it  by  alleging  that  the  land 
embraced  by  his  grant  for  one  hundred  acres  was  not 
forfeited. 

Secondly.  That  if  said  one  hundred  acres  had  been 
before  granted  by  the  commonwealth  to  Girond,  the 
grant  to  defendant  passed  nothing. 

Thirdly.  That  the  statute  of  limitations  did  not  run 
against  the  state,  and  that  it  only  commenced  running 
against  the  plaintiff  on  the  purchase  at  the  commis- 
sioner's sale  in  the  fall  of  1841. 

Fourthly.  That  the  purchaser  at  said  sale  was  en- 
titled to  the  land  purchased  by  him,  and  that  when 
the  sale  was  confirmed  and  the  deed  made,  the  latter 
related  back  to  the  sale,  and  that  he  was  entitled  to  a 
deed  at  the  time  of  the  sale. 

The  court  declined  to  give  the  instructions  in  the 
form  and  terms  in  which  they  were  asked  for;  but  inr 
structed  the  jury,  that  the  decree  and  proceedings  in 
forfeiture  adduced  in  evidence  by  the  plaintiff  were 
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commonwealth,  and  that  the  rights  and  interests  ac-  Levasser 
quired  by  the  commonwealth  or  the  literary  fund  had  waahbum. 
been  passed  to  the  purchaser  at  the  sale  made  by  the 
commissioner  under  said  decree  ;  and  that  it  was  not 
competent  to  contradict  such  forfeiture  :  But  that  the 
commonwealth  took  nothing  by  the  forfeiture  afore- 
said, other  than  the  right,  title  and  interests  which 
existed  in  those  in  whose  name  and  for  whose  defaults 
such  forfeiture  accnied,  and  as  the  same  were  at  the 
time  of  the  forfeiture ;  and  she  took  the  same  in  the 
plight  and  condition  in  which  it  stood  at  the  time  of 
the  forfeiture. 

The  court  further  instructed  the  jury,  that  in  as 
much  as  the  patent  for  one  hundred  acres  to  the  de- 
fendant bore  date  on  the  1st  day  of  April  1841,  that 
he  could  not  be  in  a  condition  to  take  the  benefit  of  the 
act  of  March  18th,  1841,  which  only  applied  to  patents 
issued  previous  to  the  1st  day  of  April  1841,  if  even 
in  other  respects  he  had  shown  himself  within  the 
provisions  of  that  statute,  by  the  payment  of  taxes, 
&c. ;  that  the  purchaser  at  the  sale  aforesaid  became 
entitled  to  all  the  rights  which  had  vested  in  the  com- 
monwealth or  literary  fund  by  the  forfeiture  aforesaid, 
and  that  his  deed  from  the  commissioner,  when  made, 
related  back   to  the  time  of  the  sale  of  the  said  land. 

The  court  further  instructed  the  jury,  that  if  the 
statute  of  limitations  had  commenced  to  run  by  reason 
of  the  adversary  possession  of  the  defendant  against 
the  said  Honore  Girond,  under  whom  the  plaintiff 
claims  by  the  forfeiture,  sale  and  conveyance  afore- 
said, prior  to  the  said  forfeiture,  that  then  and  in  that 
event  the  statute  would  continue  to  run,  notwithstand- 
ing said  forfeiture ;  and  that  if  such  adversary  posses- 
sion of  the  land  in  controversy  was  held  by  the  de- 
fendant and  those  under  whom   he  claimed,  under  a 
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claim  of  title,  legal  or  equitable,  commencing  before 
Term.      siicli   forfeiture,  and   continuing  for  seven  years  unin- 


IS54. 
July 


Levasser    tcrruptcdly,  before  the  institution  of  the  suit,  that  it 
waehbarn.  would  bar  a  rccovcry  in  this  action. 

The  court  also,  in  reply  to  an  enquiry  of  the  defen- 
dant's counsel,  expressed  the  opinion  that  the  forfeit- 
ure of  the  land  granted  to  Girond  did  not  accrue  or 
become  complete  "  until  the  decree  of  forfeiture  was 
entered  declaring  the  land  to  be  forfeited." 

To  all  these  opinions  of  the  court  the  plaintiflF  ex- 
cepted ;  and  the  jury  having  found  a  verdict  for  the 
defendant,  he  moved  the  court  to  set  it  aside  and 
grant  him  a  new  trial.  The  motion  was  overruled, 
and  the  plaintiff  again  excepted;  this  bill  of  excep- 
tions setting  out  the  facts  proven  in  the  cause  by  re- 
ference to  the  first  bill  of  exceptions,  in  which  they 
were  fully  stated.  The  court  gave  judgment  for  the 
defendant ;  and  the  plaintiff  obtained  a  supersedeas 
from  this  court. 


Fisher^  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

Lee,  e/.  It  is  a  maxim  of  great  antiquity  in  the 
English  law,  that  no  time  runs  against  the  crown,  or, 
as  it  is  expressed  in  the  early  law  writers,  "  nullum 
temjpus  OGcurrit  regiJ^^  Magdelen  College  Case,  11  Coke 
68-74;  S.  C,  1  Eoll.  R  151;  Fr acton,  lib.  2,  ch.  5, 
§  7;  Britton,  ch.  18,  p.  29 ;  8  Bac.  Abr.  "  Preroga- 
tive," E,  p.  95 ;  7  Comy.  Dig.  "  Prerog.,"  D,  86,  p.  90. 
And  it  may  be  laid  down  as  a  safe  proposition,  that  no 
statute  of  limitations  has  been  held  to  apply  to  suits 
by  the  crown,  unless  there  has  been  an  express  provi- 
sion including  it.  United  States  v.  Hoar^  2  Mason's  R 
311. 

The  reason  sometimes  assigned  why  no  laches  shall 
be  imputed  to  the  king,  is,   that   he  is  continually 
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busied  for  the  public  good,  and  has  not  leisure  to  as-       i854. 
sert  his  right  within   the  period  limited  to  subjects.       Term. 


Coke  Litt.  90 ;  1  Black.  Com.  247.  A  better  reason  Levosaer 
is,  the  great  public  policy  of  preserving  public  rights  waehbam. 
and  property  from  damage  and  loss  through  the  negli- 
gence of  public  oflBcers.  Sheffeild  v.  Ratcliffe^  Hob.  R. 
347  ;  TJnited  States  v.  Hoar^  2  Mason's  R.  311  ;  The 
People  V.  Gilbert^  18  John  R.  227  ;  United  States  v. 
Kirkpatrick^  9  Wheat.  R.  720-735.  This  reason  cer- 
tainly is  equally,  if  not  more,  cogent  in  a  representa- 
tive government,  where  the  power  of  the  people  is 
delegated  to  others,  and  must  be  exercised  by  these  if 
exercised  at  all ;  and  accordingly  the  principle  is  held 
to  have  been  transferred  to  the  sovereign  people  of 
this  country  when  they  succeeded  to  the  rights  of  the 
king  of  Great  Britain,  and  formed  independent  govern- 
ments within  the  respective  States.  Inkai.  of  Stough- 
ton  V.  Baker,  4  Mass.  R.  522 ;  The  People  v.  Gilbert,  18 
John.  R.  227 ;  Kerap  w.CoTrimonwealth,  1  Hen.  &  Munf. 
85  ;  Nimmo^s  ex*or  v.  Commonwealth,  4  Hen.  &  Munf. 
57  ;  Chiles  v.  Calk,  4  Bibb's  R.  554 ;  Commonwealth  v. 
McGowan,  Ibid.  62.  And  though  it  has  been  some- 
times called  a  prerogative  right,  it  is  in  fact  nothing 
more  than  an  exception  or  reservation  introduced  for 
the  public  benefit,  and  equally  applicable  to  all  go- 
vernments. Per  Story,  J.,  United  States  v.  Hoar,  uhi 
svpra. 

Independently  of  the  particular  reason  above  refer- 
red to,  another  has  been  advanced,  founded  on  the  pre- 
sumed legislative  intention.  In  general,  legislative 
acts  are  intended  to  regulate  the  acts  and  rights  of 
citizens ;  and  it  is  a  rule  of  construction  not  to  em- 
brace the  government  or  aflfect  its  rights  by  the  gene- 
ral rules  of  a  statute,  unless  it  be  expressly  and  in 
terms  included  or  by  necessary  and  unavoidable  impli- 
cation. United  States  v.  Hoar,  uhi  supra  ;  People  v. 
Gilbert,  18  John.  R.  227. 
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must  lose  its  adversary  character,  and  she  must  take       i854. 
.„d  hold  .he  suhjec.  with  .he  ...e  Hgh..,  privilege.      At 


Levaaser 

V. 


and  immunities  which  pertain  to  any  other  lands  held 
by  her  in  her  demesne.  I  can  perceive  no  good  rea-  waahbnni. 
son  why  any  discrimination  should  be  made,  or  why 
she  should  hold  forfeited  lands  upon  different  princi- 
ples and  with  diminished  privileges  from  those  apply- 
ing to  other  subjects  of  similar  character.  Certainly, 
the  reason  for  exemption  from  the  effects  of  laches 
and  inattention  on  the  part  of  her  public  oflScers  is  as 
cogent  in  such  a  case  as  in  any  other  whatever.  Nor 
have  I  seen  any  case,  so  far  as  my  investigation  has 
extended,  which  warrants  any  such  distinction.  The 
case  of  Hall  v.  Oiitings^  2  Har.  &  John.  112,  fully  sup- 
ports the  contrary  doctrine.  In  that  case  certain 
lands  which  had  escheated  to  the  lord  proprietary 
(under  grant  of  the  English  crown)  were  confiscated  to 
and  vested  in  the  state  of  Maryland  under  the  act  of 
October  1780,  ch.  49,  without  oflSce  found  or  actual 
entry.  Prior  to  the  confiscation  adversary  possession 
of  the  land  had  been  taken  and  was  held  against  the 
proprietary.  Yet  it  was  held  that  upon  the  passage 
of  the  act  of  confiscation  such  possession  ceased  to 
operate  against  the  state  during  the  time  the  title  was 
vested  in  her,  and  that  the  defendant  could  not,  upon 
the  strength  of  such  possession,  resist  the  right  of  her 
subsequent  grantee  to  recover.  See  also  Harlock  v. 
Jackson,  1  Constit.  R.  (S.  C.)  135. 

The  opinion  of  the  court  in  United  States  v.  White, 
2  Hill's  N.  Y.  R.  59,  might  seem  to  countenance  a 
different  doctrine.  It  was  an  action  on  a  promissory 
note  by  plaintiffs  as  endorsees  against  defendant  as 
maker.  The  defendant  pleaded  actio  non  accrevit  infra, 
&c.,  and  other  pleas  ;  to  all  of  which  the  plaintiffs  de- 
murred. The  court  said  that  if  the  statute  had  com- 
menced to  run  before  the  endorsement,  it  would  con- 
tinue to  run  afterwards  even  against  the  plaintiffs,  and 
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inst  referred  to,  and   also  that  in  the  eases  of  Wild  v.       i854. 

*^  July 

/Serpelly  10  Gratt.  405,  and  Smith  v.  Chap^nan^  Id.  445, 


Term. 


Lera^MT 


the  Circuit  court  also  erred  in  its  opinion  as  to  the 
time  at  which  the  forfeiture  under  the  Girond  grant  washbarm. 
occurred  or  became  complete.  It  appears  to  have 
proceeded  on  the  notion  that  some  inquest  of  ofBce, 
or  decree,  or  other  proceeding  should  have  been  had  in 
order  to  declare  and  perfect  the  forfeiture.  Nothing 
of  the  kind  was  necessary.  The  act  of  the  27th  of 
February  1835,  Sess.  Acts,  p.  11,  declaring  that  lands 
which  had  been  omitted  from  the  books  of  the  com- 
missioners of  the  revenue  should  be  forfeited  unless 
the  owners  should  cause  the  same  to  be  entered  and 
charged  with  taxes,  and  should  pay  the  same,  except 
such  as  might  be  released  by  law,  was  intended  by  its 
own  force  and  energy  to  render  the  forfeiture  absolute 
and  complete,  without  the  necessity  of  any  inquisi- 
tion, judicial  proceeding,  or  finding  of  any  kind,  in 
order  to  consummate  it.  It  was  perfectly  within  the 
competence  of  the  legislature  to  declare  such  forfeit- 
ure and  divest  the  title  by  the  mere  operation  of  the 
act  itself,  and  the  whole  legislation  upon  the  subject 
of  delinquent  and  forfeited  lands  plainly  manifests 
the  intention  to  exercise  its  power  in  this  form.  By 
the  fourth  section  of  the  act  of  March  6,  1827,  Supp. 
Rev.  Code  1819,  p.  314,  the  title  to  lands  vested  in 
the  literary  fund  for  nonpayment  of  taxes,  and  not  re- 
deemed, is  transferred  in  certain  cases  to  those  who 
may  have  settled  and  improved  them  under  title 
claimed  under  a  grant  from  the  commonwealth.  The 
language  of  the  act  is  "that  all  right,  title,  &c.,"  (of 
the  literary  fund,)  '^  shall  be,  and  the  same  is,  hereby  re- 
linquished  to  and  vested  in  such  person,"  &c.  By  the 
second  section  of  the  act  of  April  1,  1831,  Supp.  Rev. 
Code,  p.  345,  certain  delinquent  lands  and  lands  sold 
and  theretofore  redeemed  by  the  executive  under  a 
previous  act,   which    should   not  be  redeemed   by   a 
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indispensable.  They  were  intended  to  perform  the  ism. 
oflSce  and  perfect  the  remedy  proposed  by  their  own  Term, 
mere  force  and  operation.  Where  by  statute  a  for-  LevaMer 
feiture  of  goods  is  created,  the  property,  by  the  for-  wabhbam. 
feiture,  is  divested  out  of  the  owner  without  any 
proceeding  on  the  part  of  the  state,  and  becomes 
vested  in  the  government.  Coke  Litt.  128 ;  Wilkins 
V.  Despard^  5  T.  R.  112  ;  Fontaine  v.  Phodnix  Ins,  Co,y 
10  John.  R.  58;  Kennedy  v.  Strong^  14  John.  R.  131. 
Where  it  is  of  lands,  the  same  rule  should  prevail  if 
such  is  the  plain  intention  of  the  legislature.  See 
BarhouT  v.  Nelnon^  1  Litt.  R.  60.  Even  at  common 
law,  though  lands  or  goods  forfeited  for  treason  or 
felony  could  not  be  seized  into  the  king's  hands,  nor 
granted  by  him  to  another,  before  attainder,  yet  the 
forfeiture  of  the  lands  relates  to  the  time  of  the 
offence,  to  avoid  all  subsequent  sales  and  incum- 
brances ;  otherwise  as  to  goods.  Coke  Litt.  390  b ; 
Hale's  PI.  C.  264  ;  4  Com.  Dig.  "  Forfeiture,"  (B  6,)  p. 
412;  Ibid.,  p.  413,  and  note  u;  4  Bac.  Abr.  "For- 
feiture," D.,  p.  346. 

By  the  act  of  February  9th,  1814,  2  Rev.  Code 
1819,  p.  545,  all  previous  laws  forfeiting  omitted  lands 
were  repealed,  and  all  previous  forfeitures  of  the  same 
released  ;  and  as  no  provision  was  made  subsequently 
in  relation  to  such  lands  until  the  passage  of  the  act 
of  February  1835,  no  forfeiture  could  occur  previous 
to  that  time.  By  the  act  of  March  1836,  Sess.  Acts, 
p.  7,  further  time  was  allowed  till  the  Ist  of  Novem- 
ber 1836  for  the  owners  of  omitted  lands  to  enter  the 
same  on  the  books,  and  have  them  charged  with  taxes, 
and  to  pay  such  taxes,  as  prescribed  by  the  second 
section  of  the  act  of  February  1835.  But  on  failure 
of  such  owners  to  perform  this  duty,  the  forfeiture 
became  absolute  and  consummate  from  and  after  the 
1st  of  November  1836,  and  the  provisions  of  subse- 
quent laws  giving  time  for  redemption  did  not  release 
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18M.  the  forfeiture  which  had   accrued,  except  in  such  cases 

July 

Term,  whcrc   thc    owDcr   availed    himself  of    the    oppotnr- 


LeviMwer    nltics  of  redemption  thus  afforded. 

waahi)nrn.  lu  this  casc,  therefore,  the  forfeiture  accrued  and 
became  complete  on  the  1st  of  November  1836,  and 
the  Circuit  court  erred  in  not  so  instructing  the  jury, 
instead  of  fixing  it  at  the  date  of  the  decree  for  the 
sale,  or  decree  of  forfeiture,  as  it  is  styled  in  the  bill 
of  exceptions. 

I  think  the  Circuit  court  committed  no  error  in  in- 
structing the  jury,  that  as  the  defendants'  grant  bore 
date  on  the  1st  of  April  1841,  he  was  not  in  a  condi- 
tion to  take  the  benefit  of  the  act  of  March  1S41, 
though  in  other  respects  he  could  show  himself  to  be 
within  the  provisions  of  that  act,  because  it  only  ap- 
plied to  grants  issued  previous  to  the  Ist  of  April 
1841  ;  and  that  the  purchaser  at  the  commissioner's 
sale  acquired  all  the  right  vested  in  the  commonwealth 
by  the  forfeiture  of  the  Girond  title,  and  that  his  deed 
from  the  commissioner  related  back  to  the  sale  of  the 
land.  But  I  do  not  perceive  why  the  court  refused  to 
instruct  the  jury,  that  if  the  land  embraced  by  the 
defendant's  grant  had  been  before  granted  by  the  com- 
monwealth to  Girond,  nothing  passed  to  the  defendant 
under  his  grant.  The  court  very  correctly  refused  to 
exclude  it  from  the  jury,  because  in  doing  so  it  would 
have  undertaken  to  decide  that  the  boundaries  of  the 
grant  to  Girond  did  in  fact  embrace  the  land  covered 
by  the  defendant's  grant — a  matter  which  it  was  the 
province  of  the  jury  to  determine  ;  but  if  the  jury 
should  be  of  that  opinion,  the  court  should  have  in- 
structed them  that  the  commonwealth's  title  passed 
by  the  elder  grant  to  Girond,  and  there  remained  no- 
thing which  could  pass  by  the  junior  grant  to  the  de- 
fendant. That  before  the  grant  to  the  defendant  issued 
the  title  under  the  Girond  grant  had  been  forfeited  to 
the  commonwealth  will  give  no  strength  to  the  defen- 
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dant's  grant;  because  it  was  for  land  entered  and  sur-       ism. 
veyed  by  him  as  waste   and  unappropriated  land,  and       Term. 


there  was  no  act  then  in  force  authorizing  forfeited  Levasser 
lands  to  be  entered  as  waste  and  unappropriated ;  the  washbum. 
act  which  at  one  time  had  authorized  it  having  been 
repealed.  And  in  the  absence  of  such  a  statutory  pro- 
vision, no  title  could  be  acquired  to  such  lands  by 
entry  and  survey,  and  a  patent  obtained  for  them 
would  be  merely  void.  The  law  pointed  out  the  mode 
by  which  the  title  to  such  lands  was  to  be  passed, 
and  that  was  by  sale  and  conveyance  by  the  commis- 
sioner of  forfeited  lands,  and  any  attempt  to  acquire 
title  to  them  in  any  other  mode  would  be  utterly  inef- 
fectual. When  a  conveyance  should  be  made  in  the 
mode  prescribed  by  law,  it  would  pass  the  forfeited 
title  and  overreach  any  intermediate  grant  founded 
upon  an  entry  and  survey ;  such  grant  not  precluding 
the  commonwealth  from  making  a  deed  through  her 
commissioner  in  the  appointed  mode,  which  would  be 
effectual  to  pass  the  title  vested  in  her  by  the  forfeiture. 
Wilcox  V.  Calloway^  1  Wash.  38  ;  Whittington  v.  Chris- 
tian^ 2  Rand.  353. 

In  the  refusal  of  the  court  to  give  the  first  and  fourth 
instructions  asked  for  by  the  plaintiff,  in  the  terms 
suggested  by  him,  there  was  no  error  of  which  he  can 
complain,  because  the  court  did  give  in  substance,  if 
not  in  the  same  language,  all  and  so  much  of  said  in- 
structions as  he  could  properly  require ;  the  portion  of 
the  first  instruction  which  seems  to  have  been  omitted 
being  so  obscurely  expressed  as  to  leave  in  doubt  the 
meaning  intended ;  and  it  was  for  that  cause,  if  no 
other,  properly  omitted. 

With  regard  to  the  third  instruction  :  From  what  I 
have  already  said,  it  will  appear  that  the  court  erred 
in  refusing  to  give  so  much  of  it  as  informed  the  jury 
that  the  statute  of  limitations  did  not  run  against  the 
commonwealth  upon  the  facts  in  this  case.     Whether, 
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1854. 
Jaly 
Term. 


Levasfler 

V. 

Washbarn. 


however,  the  statute  only  commenced  to  run  against 
the  plaintiff  from  the  time  of  the  sale  by  the  commis- 
sioner in  November  1841,  as  the  plaintiff  contended, 
or  whether  the  time  for  which  the  defendant  held  the 
land  before  the  forfeiture  accrued  to  the  common- 
wealth is  to  be  added  to  that  for  which  he  held  it 
after  the  commissioner's  sale  and  up  to  the  institution 
of  the  suit,  with  a  view  to  make  out  a  bar  under  the 
statute,  is  a  question  which  will  require  very  grave 
consideration  when  it  shall  be  necessary  to  decide  it. 
In  this  case  no  such  necessity  exists,  because  giving  to 
the  defendant  the  benefit  of  his  possession  from  the 
time  he  got  the  title  bond  from  Hector,  under  which 
he  claimed  title,  until  the  forfeiture  took  place,  (and 
he  can  claim  nothing  more^,  because  he  wholly  fails  to 
connect  himself  in  any  way  with  the  anterior  posses- 
sion held  by  Smith,)  and  adding  to  it  the  whole  period 
from  the  sale  by  the  commissioner  in  November  1S41 
down  to  the  institution  of  the  suit,  it  will  not  amount 
to  seven  years'  possession,  which  is  necessary  to  con- 
stitute the  statutory  bar.  I  leave  this,  therefore, 
without  further  comment. 

For  the  reasons  I  have  thus  endeavored  to  assign,  I 
am  of  opinion  to  reverse  the  judgment,  and  to  remand 
the  cause  for  a  new  trial. 


The    other   judges    concurred    in    the    opinion    of 
Zee,  J. 

Judgment  reversed. 
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KiNCHELOE    V.    TrACEWELLS.  \^- 

July 

(Absent  Daniel,  J.)  Term. 

September  Ist. 

1.  A  warrant  for  an  unlawful  entry,  <fec.,  is  a  civil  action,  which 

may  be  removed,  on  motion,  without  notice,  from  the 
County  to  the  Circuit  court,  if  it  has  remained  undecided 
for  a  year  or  upwards :  And  the  time  is  to  be  estimated 
from  the  organization  of  the  court  summoned  to  try  it. 

2.  To  entitle  the  plaintiff  to  recover  upon  a  warrant  of  unlawful 

detainer,  he  must  prove  that  the  defendant  withheld  the 
possession  at  the  date  of  the  warrant.  But  if  the  warrant 
does  not  state  the  withholding  of  the  possession  by  the 
defendant,  that  may  be  aided  by  the  complaint,  which 
states  the  fact. 

3.  Upon  a  motion  by  plaintiff  to  instruct  the  jury  to  disregard 

all  the  documentary  evidence  introduced  by  the  defendant^ 
of  which  some  part  is  legal  and  other  illegal,  the  court 
may  properly  overrule  the  motion,  without  undertaking 
to  state  to  the  jury  which  is  legal  and  which  is  illegal. 

4.  The  boundaries  of  two  coterminous  owners  of  land  interlock  ; 

and  the  party  claiming  under  the  elder  patent  enters  upon 
his  land  outride  the  interlock,  and  cultivates  and  improves 
it,  holding  continued  possession  thereof.  The  party  claim- 
ing under  the  junior  patent  enters  on  his  land  outside  the 
interlock,  and  clears  and  improves  it  and  lives  upon  it,  the 
land  in  the  interlock  being  uncleared ;  and  he  exercises 
such  continued  acts  of  ownership  over  the  whole  land  lying 
within  the  interlock  as  constitutes  an  adversary  possession 
thereof,  though  but  a  part  of  it  is  cleared  and  enclosed ; 
and  after  thus  living  on  his  land  and  acting  for  upwards  of 
five  years,  he  dies  in  possession,  and  his  heirs  continue  to 
hold  possession,  and  claim  and  exercise  like  acts  of  own- 
ership over  the  land  within  the  interlock.     Held  : 

1.  The  possession  of  the  heirs  is  not  limited  to  their  in- 

closure. 

2.  The  entry  of  the  party  holding  under  the  senior  patent 

is  tolled  by  the  five  years*  possession  and  descent 
cast ;  and  he  cannot  recover  by  a  warrant  of  un- 
lawful detainer. 

5.  A  deed  conveying  land  then,  and  continuing  to  be,  in  the  actual 

adversary  possession  of  another,  cannot  operate  to  pass 
the  title  to  the  grantee. 

6.  In  1831,  and  until  the  passage  of  the  act  of  March  30th,  1837, 

no  possession  short  of  fifteen  years,  unaided  by  a  descent 
cast,  wouhl  bar  the  entry  of  one  having  right  or  title  ta 
the  land. 


Digitized  by 


Google 


588  OOURT   OF    APPEALS    OF    VIRGINIA. 

1854.  "•  '^^  entry  upon  land  in  the  possession  of  another,  in  order  to 

^°^  operate  an  ouster  and  give  a  possession  to  the  party  enter 

ing,  must  be  with  claim  of  title :  But  the  claim  of  title  need 


KiDcheioe  not  be  under  a  deed  or  other  writing ;  or,  if  it  is  under  a 

Traceweiis.  deed,  it  is  not  necessary  that  his  possession  shall  be  re- 

stricted to  what  shall  prove  to  be  within  the  precise 
boundaries  of  his  deed. 

8.  Whatever  may  be  the  effect  in  ejectment  or  a  writ  of  right 

of  the  party  in  possession  having  taken  tliat  possession 
under  a  mistake  as  to  the  true  boundary  of  his  land,  id  i 
warrant  of  unlawful  detainer  the  question  is  whether  in 
fact  such  entry  had  been  made  and  possession  taken,  and 
how  long  before  the  institution  of  the  suit ;  and  the  mis- 
take, if  it  existed,  is  wholly  unimportant. 

9.  The  court  should  refuse   to  give  an  instruction  where  it  is 

obscure  and  calculated  to  mislead  the  jury;  or  where  it 
asks  the  court  to  decide  upon  a  fact  in  issue  in  the  cause; 
or  where  it  is  irrelevant  or  not  applicable  to  the  evidence. 
10.  Though  the  court  below  should  err  in  deciding  upon  a  propo- 
sition submitted  to  it,  yet  if  it  can  be  seen  from  the  bill  of 
exceptions  that  the  decision  did  not  and  could  not  affect 
the  merits  of  the  case,  it  is  not  ground  for  reversing  the 
judgment. 

On  the  26th  of  May  1849  Nestor  Kincheloe  made 
complaint  that  Mary,  Moses,  Aaron  and  Wesley  Trace- 
well  had  unlawfully  turned  him  out  of,  and  against  his 
consent  withheld  from  him,  the  possession  of  a  certain 
.tenement,  containing  by  estimation  twenty-five  acres 
of  land,  lying  in  the  county  of  Wood,  whereof  he 
prayed  restitution.  This  complaint  was  accompanied 
by  his  affidavit  to  the  truth  of  the  facts  stated  in  his 
complaint.  On  the  same  day  a  warrant  was  issued  by 
a  justice  of  the  peace  for  the  county  of  Wood,  which 
recited  that  Kincheloe  had  made  complaint  that  the 
Tracewells  unlawfully  and  against  his  consent  with- 
held from  him  the  possession  of  a  certain  tenement, 
ike,  and  directed  the  sheriff  of  the  county  to  summon 
the  parties  to  appear  at  the  court-house  of  his  county 
on  the  7th  day  of  June  1849,  to  answer  the  com- 
plaint ;  and  also  directed  the  sheriff  to  summon  two 
justices  and  a  jury  to  appear  there  at  the  same  time 
to  try  the  complaint. 
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The  court  was  organized  on  the  day  appointed,  and       ism. 
an  order    was    made   directing  the    surveyor   of  the      Term. 


county  to  make  a  survey  of  the  land  in  controversy  ;  Kinchdoe 
and  it  then  adjourned  until  the  23d  of  the  same  TraJweiis, 
month.  The  court  seems  afterwards  to  have  ad- 
journed until  the  17th  of  August,  when  the  defen- 
dants moved  the  court  to  quash  the  warrant  and 
complaint ;  which  motion  was  overruled.  A  jury 
was  then  impanneled  for  the  trial  of  the  cause,  which 
failed  to  agree  in  a  verdict  and  was  discharged ;  and 
the  cause  was  continued  for  a  trial  to  be  had  at  the 
next  term  of  the  court.  At  the  July  term  1850  of 
the  County  court  of  Wood,  on  the  motion  of  the 
plaintiff,  and  because  the  cause  had  remained  in  that 
court  for  more  than  one  year  without  being  deter- 
mined, an  order  was  made  removing  it  to  the  Circuit 
court  of  the  county. 

At  the  October  term  1851  of  the  Circuit  court  the 
defendants  again  made  a  motion  to  quash  the  com- 
plaint and  warrant,  which  was  overruled  :  And  at  the 
November  term  1852  a  jury  was  impanneled  to  try 
whether  the  defendants,  at  any  time  within  three 
years  next  before  the  exhibition  of  the  complaint  filed 
by  the  plaintiff  in  the  cause,  did  unlawfully  enter  upon 
the  tenement  in  the  said  complaint  mentioned,  and 
turn  the  said  plaintiff  out  of  possession  thereof;  and 
whether  the  defendants  continued  to  hold  the  posses- 
sion thereof  at  the  time  of  the  exhibition  of  said  com- 
plaint. 

On  the  trial  the  plaintiff  claimed  under  a  patent 
bearing  date  the  20th  day  of  October  1785,  by  which 
there  was  granted  to  Mark  Hardin  nine  hundred  and 
nine  acres  of  land  lying  on  the  lower  side  of  the  Little 
Kanawha  river,  about  six  miles  above  its  mouth,  be- 
ginning at  a  sugar  tree  at  the  mouth  of  Grape  creek, 
and  running  down  the  river.  Hardin  sold  and  con- 
veyed this  land  in  1805  to  Hugh  Phelps,  who  entered 
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ISM.        upon  it,  but  outside  of  the  land  in   controversy,  and 
cultivated  and  improved  it.     In  1821  Phelps  conveyed 


Term. 


Kincheloe  ^^^  hundred  and  fifty  acres  of  his  tract  of  land  to 
Tpaclweiia.  Vandivcr  and  Marsh,  who  took  possession  of  it,  and 
cultivated  and  improved  it.  This  tract,  it  was  insisted, 
embraced  the  land  in  controversy ;  but  their  improve- 
ments were  not  upon  that  part  of  it.  The  land  con- 
veyed to  Vandiver  and  Marsh  passed  by  several  inter- 
mediate conveyances  to  John  Ralston  in  September 
1832 ;  and  he  conveyed  it  to  the  plaintiff,  Nelson 
Kincheloe,  in  October  1842.  There  was  no  doubt  that 
the  successive  owners  of  this  land  from  the  time  of 
Hugh  Phelps  had  been  in  the  constant  occupation  and 
cultivation  of  it ;  but  no  part  of  their  improvements 
was  upon  the  land  in  controversy.  And  there  is  little 
reason  to  doubt  that  the  boundaries  of  Hardin's  patent, 
and  consequently  of  the  plaintiff's  conveyance,  in- 
cluded this  disputed  land. 

The  defendants  claimed  under  a  patent  to  John 
Gibson  for  one  thousand  acres  of  land,  bearing  date 
the  20th  of  October  1785,  the  same  date  as  that  of 
Hardin.  This  land  was  also  on  the  Little  Kanawha 
river,  and  called  to  include  the  mouth  of  Tygart's  or 
Grape  creek,  and  run  up  the  river. 

John  Gibson  died,  leaving  three  children  his  heirs; 
and  his  son  John  is  alleged  to  have  transferred  his 
interest  in  this  land  to  William  Laing  :  but  the  proof 
on  this  point  is  defective.  There  was  an  allotment  of 
a  part  of  the  tract  to  the  children  of  one  of  John 
Gibson's  heirs,  under  a  decree  of  the  County  court  of 
Wood ;  and  there  were  deeds  of  partition  executed  by 
attorneys  in  fact  between  James  Gibson  and  Laing  in 
December  1 830,  by  which  the  land  next  to  that  held 
by  the  plaintiff  was  allotted  to  Laing.  In  August 
1831  Laing,  by  his  attorney  and  agent,  sold  to  Arnold 
Tracewell  one  hundred  acres  of  his  land,  and  executed 
to  him  a  bond  by  which  he  bound  himself  to  convey 
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the  same  to  him.     This  one  hundred  acres  was  de-       i854. 
scribed  as  lying  on  the  Little  Kanawha,  immediately      Term. 


above  the  mouth  of  Tygart's  creek,  beginning  at  a  Kincheioe 
sugar  tree  on  the  bank  of  the  river  ;  and  one  of  its  lines  TraJweUs. 
called  to  run  to  a  corner  of  Kincheioe,  and  thence  with 
the  line  of  the  tract  owned  by  the  plaintiff  at  the  time 
of  the  trial,  to  the  beginning.  Laing,  in  May  1833, 
conveyed  his  whole  tract  to  James  M.  Stephenson  ; 
and  in  August  1834  Stephenson  conveyed  to  Trace- 
well  the  one  hundred  acres  purchased  by  him  from 
Laing. 

Arnold  Tracewell  entered  upon  the  land  purchased 
by  him  of  Laing  in  1831,  all  of  it  then  being  in  forest 
and  uncultivated,  and  in  August  of  that  year  had  a 
corner  marked,  and  a  line  run  and  marked  from  thence 
to  the  beginning  corner  of  Hardin's  survey  on  the 
river  at  the  mouth  of  Tygart's  creek.  This  corner  and 
line  is  that  claimed  by  the  defendants  in  this  cause, 
and  includes  all  the  land  in  controversy  in  their  tract. 
After  running  the  exterior  boundaries  of  said  tract, 
Tracewell,  in  August  1832,  moved  upon  the  land, 
taking  with  him  his  wife  and  two  children,  and  con- 
tinued in  possession,  claiming  up  to  the  marked  boun- 
daries, until  the  year  1834,  when  he  received  his  deed 
for  the  land  ;  and  continued  the  possession  in  the  same 
manner,  claiming  the  same  marked  boundaries,  up  to 
the  22d  of  November   1839,  at  which  time  he  died. 

In  1832  or  1833  Tracewell  made  some  thousand 
rails  upon  the  land  in  controversy,  and  sold  them.  He 
also  sold  timber  from  it  to  make  some  eighty  thousand 
staves  ;  and  in  1837  he  took  cord- wood  from  it,  and 
also  tan-bark.  Whilst  he  was  thus  living  on  the  land 
he  bought  of  Laing,  he  made  sugar  on  this  land  in 
controversy  ;  and  since  his  death  the  defendants  rented 
out  the  sugar  camp  :  And  during  Arnold  Tracewell's 
life  time  the  family  obtained  their  fire-wood  off  this 
disputed  land.    And  during  all  that  time  John  Ralston, 
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1854.  under  whom  the  plaintiff  immediately  claims,  and  who 

July  ,.       ^  ,       .        /  ^  ^        ,  1    .       .«. 

Term.  lived  on  the  land  now  owned  by  the  plaintiff,  was  eog- 


Kincheioe    nizant  of  the  aforesaid  acts  of  ownership,   and  made 
Traceweiis.   no  objcction  thereto.    He  set  up  no  claim  to  the  dis- 
puted territory,  and  recognized  the  corner  and  line 
marked  and  run  by  Tracewell   as  the   dividing  line 
between  them. 

The  family  of  Arnold  Tracewell,  who  were  the  de- 
fendants, continued  to  reside  upon  the  said  land,  claim- 
ing the  boundaries  their  ancestor  had  claimed,  exer- 
cising acts  of  ownership  over  the  land  in  controversy, 
and  took  timber  therefrom  for  a  barn,  until  about  the 
year  1845  or  1846,  at  which  time  some  person  (sup- 
posed to  be  the  plaintiff  in  this  suit)  cut  and  made 
some  rails  upon  it,  which  the  defendants  hauled  off: 
And  some  of  the  family  attended  at  the  August  quar- 
terly term  of  the  court  for  that  year,  for  the  purpose 
of  indicting  the  plaintiff  for  his  alleged  trespass,  when 
they  were  met  by  the  plaintiff,  who  agreed  that  if  they 
would  not  try  to  indict  him,  he  would  not  trouble 
them  any  more  for  that  land  :  And  no  indictment 
was  made,  nor  was  there  any  further  difficulty  until 
the  institution  of  this  suit. 

All  the  evidence  having  been  submitted  to  the  jury, 
the  plaintiff,  after  the  opening  argument  had  been  con- 
cluded, and  one  of  the  counsel  for  the  defendants  was 
about  concluding  his  argument,  moved  the  court  to 
exclude  from  the  jury  all  the  documentary  evidence 
offered  by  the  defendants,  and  purporting  to  deduce 
title  from  the  patent  of  Gibson  to  the  defendants, 
upon  the  ground  that  the  same  did  not  connect  the 
defendants  with  the  legal  title  from  Gibson.  But 
the  court  overruled  the  motion ;  and  the  plaintiff 
excepted. 

The  defendants  then  moved  the  court  to  give  three 
instructions,  which  are  not  stated.  The  court  refused 
to  give  them,  because  they  were  not  considered  in  all 
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respects  applicable  to  the  case ;  but  in  lien   thereof       i854. 
gave  the  following  :  Term. 


First.  If  the  jury  shall  believe  from  the  evidence,  Kinch«ioe 
that  the  deed  to  the  plaintiff,  and  the  several  deeds  of  Traceweiia. 
the  persons  nnder  whom  he  claims,  (commencing  with 
the  deed  of  the  attorney  of  Mark  Hardin,  the  patentee, 
and  the  patent  to  the  said  Hardin,)  embrace  the  land 
in  controversy,  and  that  from  the  time  the  tract  claimed 
by  the  plaintiff  was  severed  from  the  residue  of  the 
land  contained  in  the  said  patent,  that  the  several 
{persons  under  whom  he  claims,  according  to  the  terms 
of  their  deeds,  resided  on  and  improved  and  cultivated 
the  same,  hut  if  none  of  them  resided  on,  improved,  or 
cultivated  any  part  of  the  land  in  controversy,  but 
that  the  same  continued  to  be  a  forest,  and  in  a  state 
of  nature,  until  Arnold  Tracewell,  the  ancestor  of  the 
defendants,  entered  upon  the  said  land  under  his  deed 
from  James  M.  Stephenson ;  and  if  they  shall  believe 
that  the  said  one  hundred  acres  conveyed  by  said  deed 
was  plainly  marked  and  bounded,  that  it  embraced 
the  land  in  controversy,  and  that  the  said  Arnold 
Tracewell,  by  virtue  of  his  said  deed,  entered  upon  the 
said  laud  in  controversy,  claiming  the  same  as  his 
own,  embraced  by  the  deeds  under  which  the  plaintiff 
claims,  and  also  embraced  in  the  deed  under  which 
the  said  Tracewell  entered  with  intention  to  take  pos- 
session of  all  within  his  metes  and  bounds,  (if  the  said 
land  in  controversy  should  appear  from  the  evidence 
to  be  unimproved  forest  lands,)  and  took  and  held  ac- 
tual adverse  possession  thereof,  by  residence,  improve- 
ment, cultivation,  or  other  open,  notorious  and  habitual 
acts  of  ownership,  sueh  possession  operated  as  a  de- 
seizin  of  the  person  owning  and  in  possession  of  the 
land  claimed  by  the  plaintiff  to  the  interference,  not- 
withstanding the  said  Tracewell  may  not  have  inclosed 
and  cultivated  the  whole  of  the  land  in  controversy. 
And  if  he  so  continued  in  the  possession  of  the  land  in 
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1854        controversy  under  the  said  claim  until  the  time  of  his 
Term.      death,  if  such  continuous  possession  was  five  years  or 


Kincheioe  upwards,  and  so  died  in  such  possession,  that  on  his 
Trac^Weiis.  death  there  was  a  descent  cast  upon  his  heirs,  which 
would  toll  the  entry  of  the  plaintiff  or  those  under 
whom  he  claims,  then  being  the  owner  of  the  land 
now  claimed  by  the  plaintiff;  and  if  the  said  defen- 
dants continued  the  possession  as  held  by  their  said 
ancestor,  and  had  not  abandoned  the  same  at  any  time 
before  the  commencement  of  the  present  suit,  the 
plaintiff  could  not,  under  such  circumstances,  main 
tain  a  warrant  for  unlawful  entry. 

Second.  If  the  jury  shall  believe  from  the  evidence, 
that  the  said  Arnold  Tracewell,  the  father  of  the  de- 
fendants, entered  upon  the  land  in  controversy  and 
took  possession  of  it  at  the  time  and  in  the  manner 
supposed  in  the  first  instruction,  and  that  he  remained 
in  such  possession  for  more  than  three  years  after  he 
so  took  the  possession  ;  if  they  shall  also  believe  that 
the  defendants,  at  the  time  that  their  father  so  took 
possession,  were  infants  of  tender  years,  they  cannot 
be  considered  so  responsible  for  any  act  that  he  did 
upon  said  land  as  to  enable  the  plaintiff  to  maintain 
an  unlawful  entry  against  such  infants  for  such  acts. 

Third.  If  the  jury  shall  believe  that  the  said  Ar- 
nold Tracewell  took  and  held  adverse  possession  of 
the  land  in  controversy  at  the  time  and  in  the  manner 
supposed  in  the  first  instruction,  and  died  so  possessed, 
and  that  the  defendants  took  possession  after  his  death 
in  the  manner  in  which  he  had  so  taken  and  held  the 
same,  and  had  at  no  time  abandoned  said  possession, 
and  were  in  the  actual  adverse  possession  of  said  land 
in  controversy  at  the  time  of  the  conveyance  to  the 
plaintiff,  then  his  deed  was  inoperative  for  the  land  in 
controversy  so  held  in  adverse  possession. 

Which  instructions  were  objected  to  by  plaintiff, 
but  were  given  by  the  court.     To  which   opinion  of 
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the  court  giving  said  instructions  the  plaintiff  excepted.       i864. 
Thereupon  the  plaintiff  moved   the  court  to  give  the       Term. 


following  instructions :  Kincheio© 

No.  1.  If  the  jury  are  satisfied  that  Hugh  Phelps  Tpaceweiu, 
entered  under  the  deed  from  Hardin,  dated  12th  day 
of  July  1805,  upon  the  land  described  in  said  deed, 
built  a  mill,  caused  a  portion  of  it  to  be  fenced  and 
cultivated  by  his  tenants,  intending  in  so  doing  to  as- 
sert his  right  to  the  possession  of  the  entire  tract,  then 
such  acts  on  the  part  of  Phelps,  the  same  land  being 
wholly  unoccupied  by  any  other  person,  gave  him  the 
possession  of  said  tract  of  land,  coextensive  with  the 
boundaries  of  his  deed,  which  possession  would  con- 
tinue in  Phelps  and  his  assigns,  (until  there  was  an 
actual  entry  upon  some  part  of  said  tract,  under  color 
of  title,  with  an  intention  to  oust  said  Phelps  and 
those  claiming  under  him,  which  intention  must  be 
evidenced  by  building,  residence,  inclosure,  or  other 
open  and  notorious  acts  of  possession  equivalent  to 
residence  or  cultivation  or  inclosure,)  and  such  pos- 
session so  taken  by  Phelps,  and  continued  for  the 
period  of  seven  years,  would  be  a  bar  to  any  right  of 
entry  on  the  part  of  the  defendants  or  their  ancestor, 
or  any  other  person  claiming  under  the  Gibson  patent, 
in  the  year  1831  or  subsequently,  the  patent  of  said 
Gibson  being  of  the  same  date  of  the  Hardin  patent, 
under  which  the  plaintiff  claims. 

Nos.  2  &  3  ask  the  court  to  instruct  the  jury  that 
Arnold  Tracewell,  up  to  the  making  of  the  deed  from 
Stephenson  in  August  1834,  was  bounded  and  abutted 
by  his  title  bond  on  and  by  the  line  of  Daniel  Kinche- 
loe,  and  that  the  said  Kincheloe,  and  those  claiming 
under  him,  living  on  his  tract  of  land  called  for  by  said 
title  bond,  the  law  adjudged  him  or  them  in  posses- 
sion to  his  boundary  called  for  by  the  bond  of  Trace- 
well,  and  that  occasional  acts  of  cutting  timber,  get- 
ting tan-bark,  making  rails,  or  making  sugar,  outside 
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of  the  plaintiff,  and  building  of  the  fence  inclosing  a  ism. 
part  of  the  land  in  controversy  within  the  bounds  of  Term, 
his  deed,  would  not  so  operate  as  to  divest  the  defen-  Kincheioe 
dants  of  their  possession  of  the  land  in  controversy,  TraceWeiia. 
according  to  the  metes  and  bounds  of  their  deed,  and 
confine  it  to  their  actual  inclosure.  But  if  the  said 
A.  Tracewell  had  not  been  in  possession  of  the  land 
in  controversy  for  five  years  before  his  deatli,  so  as  to 
cast  a  descent  upon  the  defendants,  and  the  said  Kin- 
cheloe  entered  upon  and  inclosed  a  part  of  the  land 
in  controversy  under  his  title,  he  would  thereby  divest 
the  defendants  of  the  possession  of  all  the  uninclosed 
lands  within  the  interlock,  provided  that  the  said  A. 
Tracewell  in  his  life  time,  and  the  defendants  after 
his  death,  had  not  been,  as  is  supposed  in  the  first  in- 
struction, in  the  actual  and  continued  adverse  posses- 
sion of  the  land  more  than  seven  years  ;  but  if  the 
jury  shall  believe  that,  at  the  time  the  said  Kincheloe 
entered  and  inclosed  part  of  the  interlock,  that  the 
said  defendants  or  their  ancestor  had  not  the  actual 
possession  of  the  said  land  long  enough  to  toll  the 
entry  of  the  said  Kincheloe,  that  the  defendants  again 
entering  upon  the  possession  of  said  Kincheloe,  thus 
regained,  would  be  a  trespass  ;  and  if  they  continued 
to  hold  the  possession,  this  action  may  be  maintained 
against  them,  provided  it  is  brought  within  three  years 
after  they  regained  possession. 

No.  5.  The  patents  being  read,  and  there  being  no 
parol  evidence  offered  to  fix  any  point  whereby  the 
survey  of  Gibson  can  be  located,  nor  any  evidence 
other  than  appears  on  the  face  of  the  papers,  the 
plaintiff's  counsel  moved  the  court  to  instruct  the 
jury  what  point  is  by  them  to  be  adopted  in  laying 
down  said  survey  on  the  plat,  or,  in  other  words,  how 
far  below  the  mouth  of  Tygart's  creek  they  are  to  fix 
the  beginning  corner  required. 

No.  6.  Move   the   court   to    instruct   the  jury   that 
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1854.       when  there  are  two  patents  of  the  same   date,  and 

^•"•n*-      those  claiming  under  one  enter  and  hold  nnder  the 

KiBdieioe    Same  for  twenty  years,  from   1805  to  1833,  then  sneh 

Traceweiia.    title  should  prevail  against  the  other  patent  of  same 

date,  under  which  no  possession  was  had  until    1S33. 

All  of  which  instructions  the  court  refused  to  give, 

and  the  plaintiff  again  excepted. 

There  was  a  verdict  in  favor  of  the  defendants : 
Whereupon  the  plaintiff  moved  for  a  new  trial,  upon 
the  ground  that  the  verdict  was  not  sustained  by  the 
evidence;  and  on  the  further  ground  of  a  misdirection 
of  the  jury  by  the  court.  Bat  the  court  overruled  the 
motion,  and  gave  judgment  for  the  defendants  ;  and 
the  plaintiff  again  excepted  :  And  upon  his  applica- 
tion this  court  granted  a  supersedeas  to  the  judgment. 

Price  and  Fry^  for  the  appellant. 
Fisher^  for  the  appellees. 

Lee,  J.     That  a  warrant  for  a  forcible  or  unlawful 
entry  upon  lands  and  tenements  and  turning  another 
out  of  possession,   or  for  unlawfully  and  against   his 
consent   withholding  possession  from  the  party  enti- 
tled,  under   our  statute,  is  a  civil  action,  which,  by 
virtue  of  the  act  of  the  28th  of  March  1843,  may  be 
removed  to  the  Circuit  court,  on  motion,  without  no- 
tice, after  it  shall  have   remained   undecided    in   the 
County  court  for  the  period  of  one  year  or  upwards, 
has  been  decided  by  this  court,  after  full  argument, 
during  the  present  term,  in  the  case  of  Harrison  v. 
Middleton^  supra  527.     I  refer  to  the  opinion  delivered 
by  Judge  Moncnre  in  that  case  for  a  very  full  and  (to 
me)  satisfactory  exposition  of  the  reasons  which  con- 
duced to  that  conclusion.    ' 

By  the  provisions  of  the  act  referred  to,  any  two 
justices  of  the  peace  of  the  county  may  meet  at  the 
court-house,  and   form   a  court   for  the  trial  of  such  a 
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warrant ;  when  so  met  and  a  court  is  so  constitnted,       i864. 

Julj 

it  is  declared  to  be  a  court  of  record,  with  power  to      Term. 


issue  all  proper  process  to  bring  before  them  witnesses  Kiucheioe 
or  other  persons  whose  attendance  may  be  lawfully  re-  TraJweito. 
quired  by  them,  and  to  adjourn  from  day  to  day  and 
from  time  to  time  till  the  trial  is  ended.  The  sheriflf 
of  the  county  is  required  to  attend  upon  the  justices 
constituting  it,  and  to  execute  their  orders.  The  clerk 
of  the  County  or  Corporation  court  is  also  to  attend 
them,  to  record  their  proceedings  and  file  away  the 
papers  exhibited.  A  jury  is  to  be  impanneled  and 
charged  in  the  manner  prescribed  by  the  act ;  the  jus- 
tices are  to  suflfer  the  parties  to  be  heard  by  counsel ; 
to  admit  all  legal  evidence  offered  on  either  side ;  to 
decide  all  questions  of  law  properly  submitted  to 
them  ;  to  admit  bills  of  exceptions  to  their  opinions ; 
and  in  all  respects  conduct  the  trial  according  to  the 
usages  of  courts  of  law  within  this  commonwealth. 
When  a  verdict  has  been  rendered,  the  court  is  to  ren- 
der judgment  upon  it  in  favor  of  the  plaintiff  or  the 
defendant,  according  to  the  nature  of  the  finding;  or 
it  may  for  proper  cause  set  it  aside,  and  grant  a  new 
trial,  as  in  other  civil  causes  (Sess.  Acts,  1825-6,  p. 
26,  §  3) ;  in  which  latter  case  the  cause  is  to  be  con- 
tinued to  the  regular  term  of  the  County  or  Corpora- 
tion court,  and  the  new  trial  is  to  be  had  therein. 
The  judgment  of  the  justices  so  rendered  is  to  be  re- 
garded as  a  judgment  of  the  court  of  the  county,  and 
is  to  be  in  all  respects  executed  in  the  same  manner  as 
if  it  had  been  the  judgment  of  such  court  at  an  ordi- 
nary term ;  and  either  party  thinking  himself  ag- 
grieved may  have  the  same  remedy,  by  writ  of  error 
or  supersedeas^  as  if  it  had  been  the  judgment  of  such 
court  ;  and  if  it  be  reversed,  the  cause  is  to  be  re- 
manded to  such  court,  where  necessary.  I  think  it 
clear,  therefore,  that  a  court  so  constituted  is  to  be  re- 
garded as  a  special  County  court  for  the  trial  of  the 
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for  the  purpose  of  proving  such  a  possession  under  an       ism. 
honest  and  bona  fide  claim  of  title  as  might  ripen  their      Term. 


claim,  however  defective  originally,  into  a  perfect  title,  Kincheioe 
still,  for  the  purpose  of  proving  such  a  possession,  and  Traceweii«. 
thus  making  out  a  bar  under  the  statute,  the  title  bond 
and  deed  from  Stephenson  were  legitimate  and  proper 
testimony,  though  the  defendants  did  fail  to  connect 
themselves  with  the  grant  to  Gibson  ;  and  as  the  mo- 
tion was  to  exclude  all  the  documentary  evidence  of 
the  defendant,  it  was  too  broad.  Nor  was  the  court 
bound  to  discriminate  between  the  different  documents 
offered  ;  but  might  properly,  as  it  did,  overrule  the 
motion  for  want  of  a  proper  designation  by  the  plain- 
tiff of  the  particular  instruments  of  evidence  which 
ought  to  have  been  excluded. 

Of  the  first  instruction  given  to  the  jury  complaint 
is  made  that  its  meaning  is  obscure,  and  that,  how- 
ever understood,  it  states  the  law  incorrectly.  The 
instruction  is  perhaps  somewhat  deficient  in  perspi- 
cuity ;  but  if  it  be  examined  with  some  little  care  and 
attention,  I  think  its  meaning  will  be  sufficiently 
apparent.  Nor  is  there  any  such  obscurity  about  it  as  . 
would  render  it  unintelligible  to  a  jury  of  ordinary 
intelligence.  It  in  effect  asserts  the  following  propo- 
sitions :  That  if  the  instruments  of  title  under  which 
the  plaintiff  and  the  defendants  claimed,  respectively, 
embraced  the  land  in  controversy  ;  and  if  the  plaintiff 
and  those  under  whom  he  claimed  had  entered  upon 
and  taken  actual  possession  of  that  part  of  the  land 
embraced  within  their  boundary  outside  of  the  inter- 
lock with  the  defendants'  boundary  ;  and  if  the  ances- 
tor of  the  defendants,  under  his  deed,  entered  upon 
the  land  in  controversy,  (that  is,  upon  the  part  within 
the  interlock,)  claiming  it  as  his  own,  the  same  being 
embraced  by  his  deed,  and  took  and  held  actual 
adversary  possession  thereof,  by  residence,  improve- 
ment, cultivation,  or  other  open,  notorious  and  habitual 
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iKM.       acts  of  ownership,  coextensive  with  the  limits  of  the 
Term,      interlock,  the  land  within  the  same  having  continued 


KiDcheioe  to  be  forcst  and  in  a  state  of  nature,  until  so  entered 
Traceweiie.  upon  and  taken  possession  of  by  the  defendants'  ances- 
tor, such  entry  and  possession  of  the  latter  operated  a 
disseizin  of  those  under  whom  the  plaintiff  claimed, 
to  the  extent  of  the  interlock,  although  the  ancestor 
of  the  defendants  may  not  have  actually  inclosed  and 
cultivated  the  whole  of  the  land  in  controversy.  And 
that  if  he  continued  in  possession  uninterruptedly  for 
five  years  or  upwards,  and  died  so  in  possession,  upon 
his  death  a  descent  was  cast  upon  the  defendants,  his 
heirs,  which  would  toll  the  entry  of  those  so  disseized  ; 
and  that  if  the  defendants  continued  to  hold  such 
possession  uninterruptedly  from  the  death  of  their 
ancestor  until  the  institution  of  this  suit,  the  plaintiff 
could  not  maintain  his  action.  So  understood,  I  can- 
not perceive  any  well  founded  objection  to  the  in- 
struction. It  presupposes  an  ouster  by  the  defendants' 
ancestor  of  the  plaintiff  to  the  whole  extent  of  the 
premises  in  controversy,  the  land  embraced  by  the 
interlock ;  and  affirms  that  the  adversary  possession 
which  constitutes  it  must  not  of  necessity  be  evi- 
denced by  actual  inclosure  and  cultivation,  but  may 
be  by  other  open,  notorious  and  habitual  acts  of 
ownership,  sufficient  to  amount  to  actual  possession. 
That  such  possession  may  be  in  this  mode  is  suffi- 
ciently established  by  the  cases  of  Taylor  v.  Bumside^, 
1  Gratt.  165,  and  Overton  y .  Davis8on^l\>\A.  211  ;  and 
is  also  supported  by  the  authority  of  the  cases  of 
Ellicott  v.  Pearl,  10  Peters'  R.  412,  and  Ewing^s  leasee 
V.  BxirnetU  11  Peters'  R.  41.  That  the  premises  in 
controversy  were  embraced  by  both  of  the  conflicting 
claims,  and  that  possession  had  been  taken,  by  those 
under  whom  the  plaintiff  claimed,  of  that  part  of  the 
land  claimed  by  them  without  the  limits  of  the  inter- 
lock, would  not  render  actual  inclosure  or  fencing  in, 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIEGINTA.  603 

and   actual  cultivation,   indispensable   to  enable    the       i864. 
defendants  or  their  ancestor  to   acquire  possession  of      Term. 


the  land  within  the  interlock.  For  this  purpose  the  Kincheioe 
exercise  of  acts  of  ownership,  if  they  were  of  the  TraJweiis. 
character  contemplated  by  the  law  as  sufficiently 
importing  use,  occupation  and  enjoyment,  would 
suffice :  and  the  possession  which  they  would  confer 
would  be  of  a  part  or  the  whole,  according  as  they 
were  restricted  to  a  part  or  coextensive  with  the 
entire  limits  of  the  interlock. 

It  is  supposed,  however,  that  the  instruction  was 
intended  to  present  the  question  raised  in  the  case  of 
Overton  v.  Davisson^  uhi  sujyra^  and  upon  which  the 
opinions  of  the  judges  then  constituting  the  court 
were  so  much  divided,  as  to  the  effect  of  an  actual 
occupation  by  a  junior  patentee  of  part  of  an  interlock 
upon  the  claim  of  another  under  an  elder  and  conflict- 
ing grant,  the  latter  having  previously  taken  posses- 
sion of  that  portion  of  the  land  within  his  boundary 
outside  the  interlock.  But  however  that  may  be,  the 
bill  of  exceptions,  as  taken,  does  not  present  the  ques- 
tion. It  must  be  construed  as  supposing  a  posses- 
sion of  the  whole  land  within  the  interlock.  Whether 
it  might  have  been  raised  upon  the  evidence  in  the 
cause,  is  immaterial.  The  instructions  asked  for  by 
the  defendants,  and  which  the  court  declined  to  give, 
are  not  made  part  of  the  record  ;  and  in  the  instruc- 
tions which  the  court  gave  in  lieu  of  them  no  opinion 
is  expressed  on  the  point. 

The  second  and  third  instructions  given  by  the 
court  have  only  been  questioned  because  they  refer 
to  the  time  and  manner  of  taking  and  holding  posses 
sion  supposed  in  the  first  instruction,  the  expression  of 
which  therein  is  supposed  to  be  elliptical  and  obscure, 
or  repugnant  and  contradictory  in  the  terms  employed- 
I  have  already  said  there  is  no  well  founded  objection 
to   the  tirst  instruction,  nor  any  serious  difficulty  in 
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1864.       understanding  its  proper  meaning.     That  if  the  defen- 
Term.      dants  Were  infants  at  the  time  of  the  acts  done   by 


KiDcheioe  their  father,  they  could  not  be  responsible  for  those 
TraceireUs.  acts  in  this  form,  as  Stated  in  the  second  instruction ; 
and  if,  at  the  time  of  the  conveyance  to  the  plaintiff, 
the  ancestor  of  the  defendants  held  the  land  in  contro- 
versy in  actual  adverse  possession  under  his  claim,  and 
continued  to  hold  the  same  until  his  death,  and  such 
possession  was,  after  his  death,  continued  by  the  defen- 
dants, and  never  abandoned  by  them,  that  such  con- 
veyance to  the  plaintiff  was  inoperative  and  ineffec- 
tual to  pass  title  to  the  premises  so  held  in  such  ad- 
versary possession,  are  propositions  too  plain  to  admit 
of  doubt  or  discussion. 

We  come  next  to  the  instructions  asked  for  by  the 
plaintiff,  and  which  the  court  refused  to  give. 

With  regard  to  the  first  of  the  series,  it  is  only  ne- 
cessary to  say  that  it  must  be  understood  as  declaring 
to  the  jury  that  possession  taken  by  those  under  whom 
the  plaintiff  claimed,  of  the  premises  in  controversy, 
and  continued  for  seven  years,  would  be,  in  the  year 
1831,  or  subsequently^  a  bar  to  any  right  of  entry  on  the 
part  of  the  defendants  or  their  ancestor,  or  any  other 
person  claiming  under  the  Gibson  grant ;  whereas,  in 
the  year  1831,  and  until  the  passage  of  the  act  of 
March  30th,  1837,  no  possession  short  of  fifteen  years, 
unaided  by  a  descent  cast,  would  bar  the  entry  of 
one  having  right  or  title  to  the  same:  and  the  court, 
for  this  reason,  might  properly  refuse  to  give  the 
instruction. 

The  second  in  the  series  is  also  objectionable,  first, 
because,  if  taken  in  connection  with  the  evidence,  as 
it  must  be  to  escape  the  objection  of  being  a  mere 
abstraction,  it  assumes  that  the  acts  relied  upon  by 
the  defendants  as  showing  their  possession  were  occa- 
sional or  interrupted,  and  not  continued  and  habitual, 
A  matter  of  which  it  was  for   the  jury  to  judge ;  and 
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secondly,  because  it  assumes  that  such  acts  on  the  part       ism. 
of  the  ancestor  of  the  defendants  were  unaccompanied      Term. 


by  any  ''  paper  title,"  legal  or  colorable,  and  declares  Kincheioe 
that  possession  of  the  premises  could  not  be  gained  Tradweiis.. 
without  such  a  paper  title,  embracing  the  same  within 
its  boundary.  An  entry  by  one  upon  land  in  posses- 
sion, actual  or  constructive,  of  another,  in  order  to 
operate  as  an  ouster  and  gain  a  possession  to  the  party 
entering,  must  be  accompanied  by  a  claim  of  title  ; 
but  it  is  not  indispensable  that  the  claim  should  be 
ostensible  in  the  form  of  a  deed  or  any  other  writing. 
The  claim,  from  its  nature  and  character,  may  be 
wholly  independent  of  any  written  evidence.  Nor,  if 
the  party  have  a  dged  or  other  writing  with  a  specifiied 
boundary,  is  the  possession  which  he  may  take  and 
hold  necessarily  restricted  to  what  shall  prove  to  be 
within  the  precise  boundar;^.  He  may  take  and  may 
hold  actual  possession  of  land  lying  outside  his  true 
boundary.  Whether  he  has  done  so  in  any  parti- 
cular case  is  a  question  of  fact  and  of  intention  ;  and 
whether  the  acts  referred  to  in  this  case  amounted  to 
such  a  possession,  or  were  those  of  a  mere  trespasser, 
was  a  matter  for  the  determination  of  the  jury. 

With  regard  to  the  third  instruction  asked  for,  I 
have  only  to  remark  that  I  think  it  was  upon  a  mat- 
ter wholly  irrelevant  to  the  issue  before  the  jury. 
Whether  the  entry  had  been  made  and  possession 
held,  mistakenly,  in  consequence  of  the  supposed 
error  in  running  the  line  and  marking  the  beech  re- 
ferred to,  was  a  question  which  perhaps  might  have 
been  material  on  the  general  issue  in  an  action  of 
ejectment,  or  on  the  mise  joined  on  the  mere  right  in 
a  writ  of  right.  But  it  could  not  have  been  material 
in  this  case.  Here  the  question  was  whether,  in  point 
of  fact,  such  entry  had  been  made  and  such  possession 
held,  and  how  long  before  the  institution  of  the  suit ; 
and  I  cannot  perceive  how  the  origin  of  the  defen- 
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i«w.       dants'  possession  could  tend  to  illustrate  the  plaintiflTs 
Term.      right,  or  in  any  manner  aid  the  jury  in  determining 


Kincbeioe    the  line  by  which  the  defendants'  actual  possession 

Tracewftite.  was  to  be  bouuded. 

The  fourth  instruction  asked  for  by  the  plaintiff  is 
justly  obnoxious  to  the  objection  made  by  him  to  the 
first  instruction  given  by  the  court.  The  terms  in 
which  it  18  expressed  are  very  vague  and  indefinite, 
and  the  meaning  intended  is  extremely  doubtful  and 
obscure.  If  given,  it  would  have  been  as  likely  to 
confuse  the  jury  as  to  aid  them  in  their  deliberations. 
But  it  is  otherwise  objectionable.  It  is  framed  upon 
the  hypothesis  that  the  plaintiff  had  entered  upon  and 
regained  possession  of  the  premises  in  controverey 
after  the  entry  by  the  ancestor  of  the  defendants  ;  and 
there  is  no  proof  of  such  re-entry  and  regaining  of 
possession.  It  also  assumes  as  a  fact  in  the  cause, 
that  after  the  plaintiff  had  thus  regained  possession 
the  defendants  (after  the  death  of  their  ancestor)  had 
re-entered  upon  him ;  and  declares  such  re-entry  to  be 
a  trespass  which  might  be  redressed  in  this  action,  if 
the  defendants  continued  to  hold  possession,  provided 
it  had  been  brought  within  three  years  after  they  had 
so  regained  possession.  Now,  whether  the  defendants 
had  entered  upon  the  plaintiff,  and  dispossessed  him, 
was  the  very  gist  of  the  action  ;  and  if  it  had  even 
been-  stated  hypothetieally,  it  would  have  been  no 
less  objectionable,  because  there  was  no  proof  of  any 
such  re-entry  by  the  defendants  after  the  death  of 
their  ancestor,  upon  a  regained  possession  of  the 
plaintiff.  The  only  entry  that  could  be  imputed  to 
them  was  the  entry  made  by  their  ancestor  in  his  life 
time  ;  and  their  possession  was  precisely  the  continua- 
tion of  the  possession,  whatever  it  was,  that  he  had 
at  the  time  of  his  death  in  1839.  There  was  no  fresh 
entry  made  by  them,  nor  any  renewal  of  an  inter- 
rupted possession.     The  instruction  also  imputes  to 
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an  entry  upon  and  inclosure  of  part  of  the  land  in       1854. 
controversy  by  the  plaintiff  under  his  title,  the  effect      Term. 


of  divesting  the  defendants  of  the  possession  of  all  Kincheioe 
the  uninclosed  lands  within  the  interlock,  without  Traceweus. 
regard  to  the  intent  with  which  such  entry  and  in- 
closure were  made — whether  that  were  to  take  pos- 
session and  oust  the  defendants  of  the  whole,  or  only 
the  part  entered  upon  and  inclosed ;  and  is  on  this 
account  also  obnoxious  to  just  criticism. 

The  fifth  instruction  was  a  direct  appeal  to  the 
court  to  settle  a  fact  deemed  material  in  the  cause, 
the  locality  of  the  beginning  corner  of  the  Gibson 
survey.  It  is  true  the  court  might  be  called  on  to 
instruct  the  jury  as  to  the  principles  of  law  which 
might  serve  to  enable  them  to  determine  this  point ; 
but  it  was  not  for  the  court  to  apply  those  principles 
to  the  facts  of  the  case,  and  point  out  to  the  jury  the 
place  at  which  they  are  to  place  the  corner  in  ques- 
tion. But  if  this  were  even  otherwise,  it  was  for  the 
party  moving  the  instruction  to  designate  the  point 
which  he  contended  should  be  adopted,  or  those  which 
he  thought  should  be  rejected  ;  and  not  to  call  upon 
the  court,  in  general  terms,  to  examine  the  whole  case 
and  find  out  and  designate  to  the  jury  the  point  at 
which  the  corner  in  question  was  to  be  fixed. 

The  sixth  and  last  instruction  asked  for  by  the 
plaintiff,  in  the  terms  in  which  it  is  propounded, 
presents  a  mere  abstract  proposition  for  the  opinion 
of  the  court.  But  if  those  terms  could  be  aided  by 
taking  them  in  connection  with  the  evidence,  then 
the  instruction  must  be  understood  as  assuming  that 
the  evidence  proved  that  those  claiming  under  one  of 
the  grants  referred  to  had  entered  and  held  possession 
of  the  premises  from  1805  till  1833,  and  that  no  pos- 
session had  been  had  under  the  other  grant  until  1833, 
matters  in  respect  of  which  there  should  be  no  inter- 
ference on  the  part  of  the  court  with  the  province  of 
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18M.       the  jury.     Besides,  althongh  possession  had  been  taken 
Term.      under  one  of  the  two  grants  referred  to,   bearing  the 


Kincheioe  Same  date,  and  had  been  held  from  1805  till  1833,  yet 
Traceweiis.  if,  in  the  last  named  year,  those  claiming  under  the 
other  grant  had  disseized  those  previously  in  posses- 
sion, and  had  continued  to  hold  the  premises  in  un- 
interrupted adversary  possession  down  to  the  institu- 
tion of  the  suit  in  June  1849,  it  by  no  means  followed 
that  the  title  of  those  who  held  the  possession  prior 
to  1833  would  prevail  in  this  suit.  On  tbe  contrary, 
the  subsequent  adverse  possession  for  sixteen  years 
would  be  a  bar  to  such  title,  unless  those  claiming 
it  could  bring  themselves  within  the  exception  con- 
tained in  the  act  of  1837,  or  were  entitled  to  recover 
in  a  writ  of  right  upon  the  seizin  of  their  ancestor 
or  predecessor.  And  we  must  suppose  that  the  com- 
parison of  titles  made  in  the  instruction  referred  to 
the  parties  in  the  pending  action  ;  for,  if  it  were  in- 
tended to  apply  as  between  previous  claimants,  it 
would  have  been  totally  irrelevant. 

For  these  reasons,  I  think  no  error  was  committed 
by  the  court  in  refusing  to  give  either  of  the  instruc- 
tions asked  for  by  the  plaintiff.  The  remark,  too,  which 
has  been  made  in  relation  to  the  third  of  the  series,  is 
equally  applicable  to  most,  if  not  all,  of  the  others. 
The  case  was  not  ejectment  nor  a  writ  of  right,  but  a 
statutory  proceeding  involving  merely  a  question  of 
an  unlawful  entry  and  ouster  on  the  part  of  the  de- 
fendants within  the  period  of  the  limitation,  and  a 
wrongful  detainer  of  possession  at  the  institution  of 
the  suit ;  though  the  parties  seemed  to  regard  them- 
selves as  fully  embarked  in  a  trial  of  titles.  It  is 
dilBcult  to  perceive  how  the  questions  mooted  in  those 
instructions  could  tend  to  illustrate  the  matter  in  issue 
before  the  jury.  Upon  a  trial  of  titles  between  these 
parties  they  might  no  doubt  be  proper  subjects  for 
discussion  ;  but,  however  decided  in   this  case,  they 
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would  seem  to  be  irrelevant  and  inconclusive.     And       ism. 

July 

though  decided   erroneously,  it  should  seem  the  judg-       Term. 


ment  should  not  on   that   account  be  reversed,  if  we    Kincheioo 
can  see  from  the  bill  of  exceptions  that  they  did  not  Traclweiie. 
and  could  not  affect  the  merits  of  the  case  before  the 
jury.     Hunter  v.  Jones^  6  Rand.  641.  See  also  Le  Bret 
v.  Papillon^  4  East's  R.  502. 

Waiving  all  objections  to  the  form  of  the  bill  of 
exceptions  purporting  to  set  out  the  facts  proved,  I 
think  the  motion  for  a  new  trial  was  properly  over- 
ruled upon  the  merits.  The  plaintiff  wholly  failed  to 
prove  any  such  entry  and  ouster  on  the  part  of  the 
defendants,  on  the  foundation  of  which  alone  he  could 
be  entitled  to  recover.  The  only  entry  and  taking 
possession  proved  was  that  of  the  defendants'  ances- 
tor, which  was  certainly  not  later  than  1834 ;  and  the 
possession  of  the  defendants  was  but  the  continuation 
of  the  possession  of  their  ancestor,  which  devolved 
upon  them  on  his  death  in  the  year  1839.  Whatever 
might  have  been  the  fate  of  a  proper  action  for  the 
trial  of  the  disputed  title  between  these  parties,  the 
plaintiff  clearly  mistook  his  remedy  in  resorting  to 
this  proceeding.  He  has  wholly  failed  to  make  out 
a  case  upon  which  he  is  entitled  to  recover  here; 
and  the  attempt  to  try  the  title  in  this  form  must  bo 
wholly  ineffectual. 

I  am  of  opinion  to  aflBrm  the  judgment. 

The    other   judges    concurred    in    the    opinion    ot 
Lee^  J. 

Judgment  affibhed. 
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of  the  city  of  Cincinnati,  were  bound  to  complainants       i854. 
in  a  forfeited  forthcoming  bond,  on  which  was  due  the      Term. 


sum  of  five  hundred  and  twelve  dollars  and  thirty-two     O'Brien 
cents,  with  legal  interest  thereon  from  April  6th,  1852,         v.  * 
until  paid  ;  that  it  was  diflScult  to  notify  Stephenson       ftais. 
the  bond,  and  that  it  was  useless  to  notify  Williams. 
The  bill  further  alleged  that  Stephens  had   valuable 
real  and  personal  estate  in  Mason  county ;  and  prayed 
that   Stephens'  personal  property  might   be   sold  to 
satisfy  complainants'  demand  ;  and  if  that  should  not 
be  suflicient  for  the  purpose,  that  then  the  real  estate 
might  be  sold  for  the  deficiency  ;  and  for  general  re- 
lief.    To  this  bill  the  defendants  demurred  ;  and  upon 
the  hearing  the  court  below  sustained  the  demurrer, 
and  dismissed  the  bill.     From  this  decree  the  appeal 
before  us  was  taken. 

Immediately  after  July  1st,  1850,  when  the  Code  of 
1849  went  into  operation,  a  bill  such  as  this  could  noj; 
have  been  entertained ;  the  statute  giving  the  remedy 
by  foreign  attachment  in  chancery,  existing  prior  to 
July  1st,  1850,  having  been  repealed  by  the  Code  of 
1849.  A  new  remedy,  however,  is  given  by  the  sta- 
tute passed  April  3d,  1852,  which  was  in  force  from 
its  passage.     Sess.  Acts  1852,  ch.  95,  §  1,  p.  78. 

By  the  statute  last  named  a  right  is  given  to  a 
creditor  to  sue  his  debtor  in  a  court  of  equity,  if  his 
debt,  exclusive  of  interest,  exceed  twenty  dollars,  if 
the  debtor  be  not  a  resident  of  the  state,  and  if  he 
have  estate  or  debts  due  to  him  within  the  county  or 
corporation  in  which  the  suit  is  brought.  The  statute 
of  1852,  above  mentioned,  taken  in  connection  with 
the  statute.  Code  1849,  ch.  151,  §  1,  gives  a  creditor 
the  right,  upon  making  an  affidavit  stating  the  amount 
and  justice  of  the  claim,  that  there  is  present  cause  of 
action  therefor,  that  the  defendant,  or  one  of  the  de- 
fendants, is  not  a  resident  of  this  state,  and  that  the 
affiant  believes  he  has  estate  or  debts  due  him  within 
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It  would  be  unreasonable  to  suppose  that  the  mere 
existence  of  Stephens'  property  within  the  county  of 
Mason  was  intended  to  give  complainants  the  right  to 
a  general  and  personal  decree  in  nowise  affecting  the 
specific  property.  The  suit  must  be  brought  in  the 
county  in  which  the  property  is  placed.  There  must 
be  some  reason  for  this  requisition  ;  and  no  other  than 
this  can  be  suggested,  that  the  property  may  be  sub- 
jected to  the  payment  of  complainants'  demand.  A 
mere  personal  decree  might  be  rendered  in  the  courts 
of  any  county  ;  a  decree  subjecting  the  property 
would  be  more  conveniently  and  effectively  rendered 
in  the  courts  of  the  county  in  which  that  property  is 
placed.  I  am,  therefore,  clearly  of  opinion,  that  the 
only  decree  complainants  could  have  had  against  Ste- 
phens, if  he  had  not  appeared  and  made  defence, 
would  have  been  for  satisfaction  out  of  his  property 
attached  under  the  process  provided  by  the  statute  of 
1852. 

The  defendants,  however,  appeared  and  made  de- 
fence, thereby  putting  themselves  fully  under  the  con- 
trol of  the  court,  for  every  legitimate  purpose  in  the 
cause.  The  attachment  was  intended  to  perform  two 
several  and  distinct  functions  ;  one  to  give  the  absent 
defendant  notice  of  the  suit  brought  against  him. 
This  mode  of  giving  notice,  by  levying  on  property, 
was  formerly  in  familiar  use.  In  the  case  before  us  it 
became  unnecessary  to  resort  to  this  mode  of  notice, 
in  as  much  as  the  absent  defendant  appeared  and  de- 
fended himself.  The  other  function  of  the  attachment 
is  to  give  complainants  security  for  the  payment  of 
their  demand.  This  operation  of  the  attachment  is 
wholly  for  the  benefit  of  complainants  ;  if  waived  or 
omitted,  it  can  in  nowise  injure  the  defendant,  seeing 
that  he  has  already  had  notice  to  defend  himself,  and 
has  acted  accordingly.  The  complainants,  if  they 
elect  to  do  so,  may  waive  a  part  of  their  remedy,  and 
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Evans  cfe  ah.  v.  Spurgin  cfe  ah. — Two  Cases.  i854. 

(Absent  Daniel^  J.) 
September  1st. 

1 .  A  decree  of  a  court  of  equity  set  aside  on  the  ground  of  fraud, 

upon  a  bill  against  the  heirs  at  law  of  the  party  procuring 
the  decree. 

2.  Lapse  of  time  is  justly  allowed  great  weight  in  controversies 

about  transactions  long  since  past.  But  this  weight  is 
thrown  in  favor  of  the  party  who  insists  that  the  state  of 
things  existing  during  that  lapse  of  time  shall  not  be  dis- 
turbed :  It  cannot  be  relied  on  by  those  seeking  to  change 
that  state  of  things. 

3.  The  statute,  1  Rev.  Code,  p.  475-6,  §  4,  which  provides  that  a 

decree  made  against  an  absent  defendant  shall,  after  seven 
years,  stand  absolutely  confirmed  against  him,  does  not 
protect  a  decree  procured  by  fraud,  after  the  death  of  the 
absent  defendant,  without  suggesting  his  death  or  reviving 
it  against  his  representative  or  heirs. 

These  cases  arose  out  of  the  case  of  Evans  cfe  wife 
V.  Spurgin^  reported  6  Gratt.  107.  That  case  came  up 
to  this  court  from  the  Circuit  court  of  Preston  county  : 
And  after  the  cause  went  back  Jesse  Spurgin  and  the 
heirs  of  Daniel  Lantz  filed  a  bill  in  that  court  to  en- 
join the  enforcement  of  that  judgment  until  the  hear- 
ing of  another  suit  which  the  plaintiffs  had  instituted 
in  the  Circuit  court  of  Monongalia  county,  in  December 
1849,  against  the  heirs  of  Gilley  C.  Evans,  wife  of  John 
Evans,  and  the  administrator  of  Staley,  for  the  pur- 
pose of  setting  aside  the  decree  of  the  2l6t  of  April 
1836,  made  in  the  case  of  Staley  v.  Lantz^  the  pro- 
ceedings in  which  case  are  stated  in  the  report  of  the 
case  in  6  Grattan. 

In  their  bill  filed  in  the  case  in  Monongalia,  after 
setting  out  the  purchase  of  the  land  by  Daniel  Lantz 
from  Staley,  and  the  proceedings  in  the  chancery  cause 
of  Staley  v.  LantZy  they  alleged  that  Daniel  Lantz  lived 
in  the  county  of  Alleghany,  in  the  state  of  Maryland, 
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in   a  cause  instituted  by  William  F.  Taylor,  a  credi-  ism. 

tor  of  Daniel  Lantz,  against  his  widow  and  heirs,  to  Term, 

subject  the  lands  of  Lantz  to  satisfy   the  plaintiff's  evaub 

debt,  by  which  decree  a  sale  of  the  land  by  a  cominis-  v.* 

sioner  of  the  court  to  George  W.   Devicman  was  con-  Aais. 

•-  Two  cases. 

firmed  ;  and  that  in  1839  Devicman  sold  the  land  in 
controversy  to  the  plaintiff,  Spurgin  ;  and  that  the  pos- 
session had  been  continued  by  Devicman  and  Spurgin 
down  to  the  time  of  filing  the  bill.  The  prayer  of 
the  bill  was  that  the  decree  of  1836  in  the  suit  of 
Staley  v.  Lantz  might  be  set  aside ;  that  the  defend- 
ants might  be  enjoined  from  enforcing  their  judgment 
at  law  for  the  recovery  of  the  land  ;  and  for  general 
relief. 

The  heirs  of  Gilley  C.  Evans  answered  the  bill. 
They  said  they  knew  nothing  of  the  facts  of  the  case 
except  what  appears  from  the  records  of  the  causes  in 
relation  to  the  land  in  controversy,  and  they  called  for 
proof.  They  relied  on  the  fact  that  Devicman  was  a 
purchaser  whilst  the  suit  of  Staley  v.  Lantz  was  pend- 
ing ;  and,  therefore,  that  he  had  legal  notice  of  Staley's 
suit;  and  in  fact  that  Spurgin  purchased  in  1839  with 
full  knowledge  of  the  decree  in  that  suit  of  the  21st 
of  April  1836.  They  say  that  they  had  no  knowledge 
of  the  death  of  Daniel  Lantz  at  any  time  previous  to 
the  suing  out  of  the  writ  of  right ;  nor  had  they  any 
knowledge  that  John  or  Gilley  C.  Evans  was  informed 
of  that  fact  at  any  time  before  the  decree  of  1836  ; 
and  they  deny  all  fraud  on  the  part  of  said  John  and 
Gilley  C.  Evans,  or  that  they,  or  either  of  them,  pur- 
posely concealed  the  death  of  Lantz  ;  or  that  they  de- 
layed bringing  their  suit  for  the  purpose  of  suffering 
the  time  to  elapse  in  which  the  supposed  errors  in  the 
decree  of  1836  might  be  corrected.  They  deny  that 
there  had  been  any  new  discovery  of  facts  or  evidence 
affecting  this  controversy  by  the  plaintiffs  since  1836. 
And  they   relied  upon  the  decree  of  1836   as  a  bar  to 

Vol.  XI.— 78 


Digitized  by 


Google 


618 


COURT    OF    APPEALS    OF    VIRGINIA. 


1S64. 
July 
Term. 

EvaDR 
ftal8. 

V. 

SparglD 
A.  als. 
Two< 


the  relief  sought  by  the  bill ;  and  also  upon  the  statute 
of  limitations,  and  the  delay  of  the  plaintiffs  for  four- 
teen years  to  institute  proceedings  to  impeach  the 
decree  of  April  1836. 

It  appears  from   the  evidence  that  Nimrod    Evans, 
the  purchaser  of  the  land  in  controversy  from  the  com- 
missioners in  the  case  of  Staley  v.  Lantz^  was  in  1S07, 
and  continued  to  be  until  his  death  in   1828,  clerk  of 
the  County  court  of  Preston.     And  a  paper  purporting 
to   be  a  copy   of  an    agreement  between   Staley    and 
Lantz,  though  not  signed,  was  produced  in   evidence, 
which  was  proved  to  be  in  the  handwriting  of  Evans. 
By  this  paper,  which  bore  date  the  26th  day  of  Novem- 
ber 1807,  Staley  agreed  to  sell  to  Lantz  certain  lands, 
supposed  to    contain    twelve  hundred   and    fifty-nine 
acres,  a  part  of  which  was  the  land  previously  sold  to 
Nimrod  Evans;  for  which  lands  Lantz  bound  himself 
to  pay  to  Henry  Schroeder,  of  Baltimore,  one  thousand 
eight  hundred  and  fifty  dollars,  and  to  procure  from 
Schroeder  a  receipt  in  favor  of  Staley  for  that   sum ; 
when   Staley  was  to  convey  the  lands  to  Lantz.     On 
the  back  of  this  paper  was  an  endorsement,  also  in  the 
handwriting  of  Nimrod   Evans:  "eA  Staley   and  D. 
Lantz,     Agreement,     Copy,     N,  ^." 

It  was  also  proved  by  a  son  of  John  Schroeder,  that 
there  was  on  his  father's  books,  in  the  handwriting  of 
a  partner  in  the  concern  who  had  since  died,  an  entry 
under  the  date  of  February  19th,  1808,  by  which 
John  Staley  was  credited  by  three  notes  of  Daniel 
Lantz,  amounting  to  one  thousand  eight  hundred  and 
fifty  dollars,  with  a  memorandum  at  the  foot  of  the 
entry,  "  To  be  considered  a  cash  payment  from  the 
26th  November  1807."  And  it  was  proved  that  Lantz 
was  a  man  in  good  circumstances  from  1807  up  to  the 
time  of  his  death,  which  occurred  in  July  1818,  fully 
able  to  meet  all  his  engagements.  It  appeared  further 
that  Nimrod  Evans  never  had  the  land  entered  on  the 
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commissioner's  books  as  his,  or  paid  the  taxes ;  but 
that  it  stood  on  these  books  as  the  land  of  Lantz,  and 
the  taxes  were  paid  by  him  and  those  claiming  under 
him.  Devicman  was  informed  of  the  decree  of  April 
1836  in  the  same  year;  and  Spurgin  knew  it  in  1839. 
When  the  causes  came  on  to  be  heard  the  court 
below  set  aside  the  decree  of  April  1836,  and  perpe- 
tually enjoined  the  defendants  from  proceeding  to  en- 
force their  judgment  recovered  in  the  writ  of  right 
case.  And  from  these  decrees  the  defendants  obtained 
an  appeal  to  this  court. 


1854. 

Tnly 

Term. 

Evans 
&ale. 

V. 

Spargin 

&als. 

Two  cases* 


N,  Harrison  and  Stanard^  for  the  appellants. 
Fry^  for  the  appellees. 

Samuels,  J.  These  two  cases  being,  substantially, 
between  the  same  parties,  in  regard  to  the  same  pro- 
perty, and  depending  upon  the  same  facts,  were  heard 
together  in  this  court.  Many  of  the  facts  are  set  forth 
in  the  case  of  Evans  cfe  wife  v.  Spurgin^  6  Gratt.  107. 
The  judgment  in  that  case  determined  that  the  better 
right  at  law  was  in  the  demandants.  After  the  judg- 
ment the  tenant  Spurgin  and  others,  the  heirs  at  law 
of  Lantz,  tiled  a  bill  in  equity  in  the  Circuit  court  of 
Preston  county,  in  which  county  the  land  lies,  against 
the  heirs  at  law  of  Gilley  C.  Evans,  (she  and  her  hus- 
band, John  Evans,  being  then  dead,)  to  whom  the  legal 
title  had  descended.  The  sole  purpose  of  this  bill 
was  to  enjoin  the  judgment  at  law  until  the  equity 
alleged  in  the  other  bill  could  be  decided  on.  Spur- 
gin also  filed  a  bill  in  the  Circuit  court  of  Monongalia 
county,  impeaching  the  decree  of  April  1836,  as  be- 
ing obtained  by  fraud  on  the  part  of  Evans  and  wife. 
This  fraud  is  alleged  to  have  been  perpetrated  by  re- 
moving the  cause  from  the  District  court  of  chancery 
at  Staunton  to  the  Circuit  court  of  Monongalia,  and 
proceeding   therein,  as  reported  in   6  Grattan,  above 
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1854.  referred   to,    without   revivor    against    Lantz's    heirs. 

Term.  The  bill  alleges  that  if  the  heirs  had   thus  been  wade 

Evans  parties  it  would  have  been  shown  that  Staley's  decree 

^v.*"  of  1807  had  been  fully  satisfied;  that  Nimrod  Evaos, 

Aaifl.  in  making  the  purchase,  was  either  acting  as  the  agent 

Two  c&set}.  •    1        «  II 

of  Staley,  or  that  any  interest  he  might  have  had  un- 
der his  purchase  was  passed  to  Staley  ;  that  the 
claim  asserted  by  Staley  in  the  chancery  cause,  and 
the  claim  of  Nimrod  Evans,  whatever  it  was,  were 
fully  adjusted  by  Staley  and  Lantz  with  the  privity 
of  Evans;  that  an  agreement  in  writing  was  en- 
tered into  between  Lantz  and  Stalej^  on  the  26th  of 
November  1807,  with  the  privity  of  Evans,  by  which 
Staley  again  sold  to  Lantz  the  land  in  controversy, 
with  other  land,  for  one  thousand  eight  hundred  and 
fifty  dollars,  to  be  paid  by  Lantz  to  the  credit  of  Sta- 
ley with  Henry  Schroeder,  of  Baltimore ;  that  the 
price  was  paid  accordingly,  and  that  Staley,  on  the 
16th  of  August  1809,  conveyed  the  land  to  Lantz,  as 
the  contract  required. 

The  facts  alleged  are  established  by  satisfactory 
proof.  The  original  agreement  in  writing  is  not  pro- 
duced ;  but  a  paper  in  the  handwriting  of  Evans  is 
•exhibited,  purporting  to  be  a  copy  of  that  agreement 
The  signatures  of  Staley  and  Lantz  are  not  affixed 
to  this  copy  :  but  that  it  truly  sets  forth  the  terms  of 
the  agreement  is  manifest  from  the  facts  that  Lantx 
procured  credit  for  Staley  with  Schroeder  for  the  price 
of  the  land  named  in  the  copy,  (that  is,  one  thousand 
eight  hundred  and  fifty  dollars,)  and  that  this  credit 
was  as  of  the  date  of  November  26th,  1807,  the  date 
of  the  alleged  contract ;  and  that  Staley  afterwards, 
on  the  15th  of  August  1809,  executed  a  deed  to 
Lantz  for  the  land  described  in  the  copy  filed,  which 
includes  the  land  in  controversy.  The  acts  performed 
by  Staley  and  Lantz,  respectively,  distinctly  show 
what  the  contract  was ;  and   their  long  acquiescence 
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in  the  state  of  things  resulting  from  those  acts  stamps       ism. 
the  contract  with  absolute  verity.     So  far  as  the  claim       Term. 


of  Evans'  heirs  depends  upon  the  decree  in  favor  of      Evans 

Staley,  it  is  wholly  without  foundation  in  equity.  v.** 

That  Nimrod  Evans  was  privy  and  consenting  to      «ai«. 

^  ^  Twocaew. 

the  arrangement  between  Lantz  and  Staley  is  as  fully 
shown  as  any  such  fact  can  usually  be  shown  after 
such  a  lapse  of  time.  A  paper  is  produced  in  the 
handwriting  of  Evans,  setting  forth  the  terms  of  the 
contract  precisely  as  they  were  afterwards  performed 
by  Lantz  and  Staley,  respectively  ;  this  paper  is  en- 
dorsed in  Evans'  handwriting,  "e/.  Staley  and  D.  Lantz, 
Agreement.  Cojyy.  N.  ^."  Evans  never  in  anywise 
whatsoever  exercised  any  act  of  ownership  over  the 
property,  but  left  it  in  possession  of  Lantz  and  those 
claiming  under  him.  He  was  clerk  of  the  County 
court  of  Monongalia  county,  and  although  the  deed  to 
himself  from  the  commissioners  in  the  chancery  suit 
had  been  admitted  to  record  in  his  court,  yet  he  never 
caused  the  alienation  to  be  noticed  on  the  land  books 
of  the  commissioner  of  the  revenue  by  withdrawing 
the  taxes  from  Lantz  and  placing  them  to  his  own  ac- 
count. If  the  land  was  really  his,  his  official  duty 
required  him  to  make  the  change  ;  and  his  duty  as  a 
private  citizen  required  him  to  cause  the  change  to  be 
made.  The  deed  from  Staley  to  Lantz  was  recorded 
in  the  office  of  which  Evans  was  clerk  ;  and  under 
that  deed  the  vendor  and  those  claiming  under  him 
have  held  quiet  possession  until  disturbed  by  Evans' 
residuary  devisee  asserting  a  title  which  Evans  himself 
never  set  up. 

Upon  all  this  I  hold  that  Nimrod  Evans  had  no  title, 
good  in  equity,  against  Lantz  and  those  claiming  under 
them.  It  only  remains  to  consider  whether  the  ap- 
pellees can  set  up  their  equitable  title  against  the 
legal  title  held   by  the  appellants.     Several  reasons 
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objection  it  must  be  recollected  that  the  bills  before 
us  are  filed  for  the  purpose  of  avoiding  transactions 
occurring  after  the  decree  of  1807,  and  to  prevent 
the  fraudulent  use  of  that  decree.  The  nature  of 
those  transactions  I  have  already  considered.  If  we 
could  even  hold  that  the  party  was  guilty  of  no 
actual  fraud  in  removing  the  case  from  the  court  at 
Staunton  to  Monongalia,  and  proceeding  therein  with- 
out reviving  against  Lantz's  heirs  and  administrator, 
yet  the  gross  disregard  of  the  rights  of  others  mani- 
fested in  that  proceeding  is  equivalent  to  fraud  ;  it 
does  all  the  mischief  of  fraud.  The  attempt  of  the 
appellants  to  enforce  a  mere  legal  title  against  a  clear 
equitable  title,  accompanied  by  long  possession,  is  in 
itself  a  fraud ;  if  innocent  in  acquiring  the  legal  title, 
they  are  guilty  of  fraud  in  the  attempt  to  use  it.  If 
we  put  ourselves  in  the  place  of  the  legislature,  with 
the  purpose  of  ascertaining  the  intention  of  the  sta- 
tute, we  cannot  suppose  for  a  moment  that  it  was 
intended  to  apply  to  such  su  case  as  this.  The  lan- 
guage of  all  public  statutes  is  necessarily  general ;  it 
is  the  duty  of  courts  to  determine  their  applicability 
to  the  circumstances  of  each  particular  case  coming 
before  them.  The  statute  in  question  intends  to  quiet 
the  possession  of  property  acquired  under  decrees 
fairly  obtained  against  absent  parties,  to  bar  any  fur- 
ther litigation  in  the  matter  of  the  suit  so  decided, 
after  seven  years  from  the  date  of  the  decree.  It  does 
not  intend  to  quiet  parties  in  the  enjoyment  of  pro- 
perty acquired  under  a  decree  fraudulently  obtained, 
and  this  to  the  prejudice  of  parties  fraudulently 
omitted. 

Third.  The  third  objection  is  without  force :  The 
vendors  of  the  appellee  Spurgin  were  in  actual  pos- 
session, claiming  title,  and  supposing  that  title  to  be 
good  at  law.  In  this  they  were  mistaken  ;  for  the 
title,  although  clearly  good  in  equity,  was  not  good 


1854. 
Term. 


EvanH 
A  al8. 

V. 

Spurgrin 

A  als. 

Two  cases. 
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Beckley  v.  Palmee  cfe  aL  ism. 

Jaly 


September  2d. 

1.  A  defendant  in  an  execution  files  a  bill  to  enjoin  the  execution 

on  the  ground  that  a  previous  execution  sued  but  on  the 
same  judgment  had  been  levied  by  the  sheriff  on  the 
property  of  another  defendant  in  the  execution,  sufficient 
to  discharge  it.  In  such  case  the  bill  must  be  filed  in  the 
county  in  which  the  judgment  was  recovered ;  and  the 
Circuit  court  of  another  county  has  no  jurisdiction  of  the 
case. 

2.  In  such  case  it  is  not  necessary  that  the  objection  to  the 

jurisdiction  should  be  made  by  demurrer  or  plea,  but  it 
may  be  taken  at  the  hearing  of  the  cause. 

3.  Where  the  debtor  in  an  execution  objects  that  a  previous 

execution  has  been  levied  by  the  sherifi"  upon  sufficient 
property  to  satisfy  the  judgment,  and  that  he  has  im- 
properly misapplied  the  proceeds  of  the  sale  of  the 
property,  or  if  he  insists  that  payment  has  been  made  to 
the  sheriff  which  has  not  been  credited  on  the  execution, 
if  he  has  an  opportunity  to  apply  to  the  court  of  law  from 
which  the  execution  issued,  for  redress,  he  has  no  right 
to  come  into  equity  for  relief. 

This  was  a  suit  in  equity  by  Alfred  Beckley  against 
W.  Palmer,  William  Tyree,  and  another.  The  bill 
was  addressed  to  the  judge  of  the  Circuit  court  ot 
Raleigh  county.  It  alleged  that  the  appellee  Palmer 
had  recovered  a  judgment  for  a  large  amount  in  the 
Circuit  court  of  Fayette  county,  against  the  appellant 
and  one  Waite.  That  upon  said  judgment  an  execu- 
tion issued  and  a  forthcoming  bond  was  given  by 
the  defendants,  with  a  third  person  as  surety.  That 
said  bond  was  forfeited,  and  execution  was  awarded 
thereon ;  and  that  after  the  issuing  of  the  execution 
the  whole  amount  of  the  debt  had  been  paid  to  the 
sheriff  into  whose  hands  the  same  had  been  placed. 
That  subsequently  another  execution  had  issued,  and 
had  been  placed  in  the  hands  of  the  sheriff  of  Raleigh 

Vol.  XI.— 79 
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1854.  county,  who  was  about  to  levy  the  same  and  make  the 
Term,  mouey  a  second  time.  The  bill  therefore  prayed  an 
"^eckieT^  injunction  to  restrain  Palmer  and  the  sheriff  from  pro- 
pnli'ner  cecdiug  any  further  upon  said  execution  or  judgment 
The  injunction  was  allowed  on  the  27th  of  August 
1852,  and  was  perfected,  and  the  bill  filed  in  the  Ra- 
leigh Circuit  court.  Palmer  answered,  putting  in 
issue  the  material  allegations  of  the  bill ;  and  upon 
his  motion,  on  the  12th  of  April  1853,  the  injunc- 
tion was  dissolved.  The  appellant  thereupon  filed  an 
amended  bill,  alleging  that  the  sheriff,  to  whom  the 
execution  on  the  forthcoming  bond  had  been  deliv- 
ered, had  levied  the  same  upon  property  sufficient  to 
satisfy  it,  and  that  he  had  sold  the  same,  and  misap- 
propriated the  proceeds,  and  had  falsely  returned  that 
they  had  been  applied  to  other  executions  having 
priority.  It  also  alleged  that  the  sheriff  had  received 
a  sum  of  three  hundred  and  forty  dollars  from  Waite, 
in  the  sale  of  a  negro,  for  which  credit  should  be 
given  on  the  execution  ;  and  it  prayed  a  reinstatement 
of  the  injunction.  The  complainant  exhibited  with 
his  bill  copies  of  the  judgment  and  the  various  execu- 
tions sued  out  upon  it,  directed  to  the  sheriff  of  Fay- 
ette, upon  the  last  of  which  a  return  was  made  that 
the  property  had  been  sold,  and  the  proceeds  applied 
to  executions  having  priority.  He  also  exhibited  the 
executions  sent  to  Ealeigh  county.  The  injunction 
was  accordingly  reinstated.  Tyree,  the  sheriff  of  Fay- 
ette, answered.  He  insisted  that  the  return  on  the 
execution  complained  of  was  true,  and  that  the  pro- 
perty had  been  sold  and  the  proceeds  applied  to  other 
executions  having  priority  to  that  in  favor  of  Palmer, 
and  which  they  were  insufficient  to  satisfy.  He  denied 
any  misappropriation  of  any  part  of  the  same.  He 
denied  that  the  price  of  the  negro  referred  to  was  ap- 
plicable to  the  execution  of  Palmer,  and  claimed  that 
it  was  properly  paid  on  older  executions.     He  also 
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alleged  that  Waite  was  largely  indebted  to  him  indi-       ism. 
vidually   upon    a  settlement    which    had   been  made      Term. 


between  them,  in  which  he  had  received  all  credits     Beck^j 
to  which  he  was  entitled.  vJiion 

No  evidence  was  filed  on  either  side,  and  the  cause 
was  heard  on  the  19th  of  September  1853,  when  the 
court,  expressing  the  opinion  that  the  injunction  had 
been  improvidently  reinstated,  and  that  there  was  no 
suflBcient  equity  disclosed  by  the  original  or  the 
amended  bill,  dismissed  the  same  with  costs.  And 
from  this  decree  an  appeal  has  been  allowed. 

Price  J  for  the  appellant. 
Capertoriy  for  the  appellees. 

Lee,  J,  The  first  question  that  seems  to  require 
consideration  in  this  case  is,  whether 'the  Circuit  court 
of  Raleigh  county  had  jurisdiction  of  the  cause.  It 
was  a  bill  praying  an  injunction  to  a  judgment  of  the 
Circuit  court  of  Fayette  county,  upon  the  ground  of 
payment  or  satisfaction  by  levy  on  sufficient  property 
of  the  principal  debtor,  whilst  a  previous  execution 
was  in  the  hands  of  the  sheriff  of  Fayette  county.  It 
did  not  call  in  question  the  equity  of  the  judgment 
originally,  but  insisted  that  it  was  now  inequitable 
that  it  should  be  further  executed. 

The  solution  of  this  question  depends  on  the  true 
construction  of  section  fourth  of  ch.  179  of  the  Code, 
p.  677.  This  section  provides  that  "jurisdiction  of  a 
bill  of  injunction  shall  be  in  a  Circuit,  County,  or  Cor- 
poration court  of  a  county  or  corporation  in  which 
the  judgment  is  rendered,  or  the  act  or  proceeding  is 
to  be  done,  or  is  doing,  or  apprehended,  except  that  a 
County  or  Corporation  court  shall  not  award  an  in- 
junction to  a  judgment  or  proceeding  of  any  other 
court."  And  as  this  was  a  bill  seeking  relief  against 
a  judgment  of  the  Circuit  court  of  Fayette  county  at 
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1854.       the  suit  of  a  defendant  in  the  judgment,  and  praying 
Term.      an  injunction  to  restrain  the  plaintiff  and  the  sheriff 


Aal. 


Beckiey  from  any  further  proceeding  upon  it  on  the  execution 
Palmer  sucd  out  thercou,  (though  the  latter  was  directed  to 
and  sought  to  be  levied  in  Raleigh  county,)  it  would 
seem  to  be  directly  within  the  terms  of  the  provision, 
and  that  the  jurisdiction  of  the  bill  was  in  the  Circuit 
court  of  Fayette.  But  it  is  supposed  there  may  be  a 
distinction  between  the  case  of  an  injunction  to  a 
judgment  for  matter  of  equity  existing  anterior  to  the 
judgment,  and  for  matter  arising  subsequently,  such  as 
payment  or  the  like,  which  renders  any  further  pro- 
ceeding to  enforce  the  judgment  by  execution  impro- 
per and  inequitable  ;  and  that  in  the  latter  case,  if  the 
execution  be  sent  to  a  different  county  from  that  in 
which  the  judgment  was  rendered,  and  is  about  to  be 
levied,  the  defendant  may  prosecute  his  bill  for  an  in- 
junction in  the  court  of  the  county  in  which  the  levy 
is  about  to  be  made  ;  the  injunction  in  such  case  being 
not  to  the  judgment,  but  to  restrain  an  act  or  pro- 
ceeding contrary  to  equity,  about  to  be  done  in  that 
county,  within  the  meaning  of  the  law.  But  I  can 
perceive  no  good  reason  for  any  such  distinction.  It  is 
in  either  case  an  injunction  to  the  judgment ;  and  in 
both  the  relief,  is  afforded  by  perpetually  enjoining 
the  judgment,  in  whole  or  in  part,  according  to  the 
nature  of  the  case.  In  strictness,  there  is  no  such 
thing  as  an  injunction  to  a  judgment,  because  the 
court  of  chancery  does  not  act  upon  the  law  court, 
and  neither  reverses,  rescinds,  nor  annuls  the  judg- 
ment. It  acts  upon  the  party  only,  restrains  him  from 
enforcing  the  judgment  by  execution,  and  punishes 
him  as  for  a  contempt  for  any  violation  of  its  mandate. 
Ashby  V.  Eiger^  Gilm.  153.  But  in  common  legal  par- 
lance, and  for  the  sake  of  brevity,  its  order  in  such  a 
case  is  called  an  injunction  to  a  judgment ;  and  what 
is  always  meant  is  an  injunction  to  proceedings  on  the 
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judgment;  and  such,  it  will  be  seen,  is  the  language       ism. 
used  in  §  10,  p.  678,  and  §  13,  p.  679.  T^m. 


Aal. 


For  the  purpose  of  determining  the  court  which  3^,^,^^ 
shall  have  jurisdiction  of  a  bill  of  injunction,  and  of  paimer 
ascertaining  what  shall  be  the  condition  of  the  injunc- 
tion bond,  and  before  what  clerk  it  shall  be  given, 
the  act  in  effect  classifies  injunctions  under  two  heads. 
First,  injunctions  to  judgments ;  second,  other  injunc- 
tions to  independent  or  collateral  acts  or  proceedings, 
having  no  relation  to  judgments,  which  are  to  be 
done,  or  are  doing  or  apprehended.  See  §  4  and  §  10. 
Of  the  latter  class  are  injunctions  to  stay  waste,  to 
prevent  a  nuisance,  to  arrest  a  sale  improperly  about 
to  be  made  by  a  trustee,  to  restrain  the  doing  of  an 
unlawful  act  prejudicial  to  the  complainant,  and  for 
which,  if  done,  he  could  have  no  adequate  compensa- 
tion in  damage,  and  the  numerous  other  matters, 
having  no  reference  to  any  previous  judgment  at  law, 
which  constitute  the  proper  subjects  of  injunction ; 
and  these  are  plainly  the  matters  contemplated  by  the 
act  when  it  speaks  of  acts  or  proceedings  about  to  be 
done  or  apprehended.  In  the  latter  cases  the  juris- 
diction is  assigned  to  the  courts  of  the  county  in 
which  the  act  or  proceeding  is  about  to  be  done  or 
is  apprehended ;  the  injunction  bond  is  to  be  given 
before  the  court  in  which  the  injunction  suit  is  insti- 
tuted, and  the  condition  of  the  bond  is  to  be  such  as 
the  court  or  judge  awarding  the  injunction  shall  pre- 
scribe. In  the  former  the  jurisdiction  is  to  be  in  the 
court  of  the  county  in  which  the  judgment  was  ren- 
dered ;  the  bond  is  to  be  given  before  the  clerk  of  the 
court  in  which  the  judgment  is,  and  it  is  to  be  with 
condition  to  pay  the  judgment  (in  case  the  injunction 
be. dissolved)  and  all  costs  that  may  be  awarded  and 
all  damages  that  shall  be  incurred,  and  with  a  further 
condition,  if  a  forthcoming  bond  have  been  given,  to 
indemnify  the  sureties  in  such  forthcoming  bond. 
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i»4.  To  the  case  which   has  been   suggested   by  way  of 

Term,      illustration,  a  ready  answer  may  be  given.     It  is  the 


Aal. 


BMki«y  case  of  a  judgment  in  a  particular  county,  upon  which 
Palmer  an  exccution  has  been  sued  out,  directed  to  the  sheriff 
of  a  different  county,  and  which  the  sheriff  has  under- 
taken to  levy  upon  property — e.  g.^  a  slave,  belonging 
to  a  third  person,  a  citizen  of  the  latter  county,  who 
is  no  party  to  the  judgment,  and  who  and  whose  pro- 
perty is  in  no  manner  bound  by  the  judgment  or  the 
execution  issued  thereon.  Can  he  not,  4t  is  asked, 
obtain  an  injunction  and  prosecute  his  suit  in  his  own. 
county  to  restrain  the  sheriff  from  illegally  seizing 
and  selling  his  property  to  pay  another  man's  debt  l 
Must  he  leave  his  own  county  and  go  with  his  suit  to 
the  court  of  the  county  where  the  judgment  was  ren- 
dered ?  The  answer  is,  that  he  may  get  his  injunction 
and  prosecute  his  suit  in  the  county  where  he  lives, 
and  where  the  sheriff  is  about  to  seize  and  sell  his 
property.  But  his  injunction  is  not  to  the  judgment : 
he  does  not  call  it  in  question  for  any  matter  either 
existing  before  or  occurring  since  its  rendition  :  he 
does  not  seek  to  stay  it  in  any  form,  or  to  arrest  its 
execution  by  a  levy  and  sale  of  any  property  that 
may  be  properly  liable  to  it.  As  to  him  there  is  no 
judgment,  no  execution,  and  what  he  seeks  is  to  pro- 
tect his  property  against  the  unlawful  act  of  the 
sheriff,  who  is  about  to  seize  it  without  shadow  of 
authority.  It  is  a  collateral  act  or  proceeding  in  jpais 
that  he  seeks  to  enjoin,  not  the  due  and  regular  exe- 
cution of  the  judgment  against  those  liable  to  it.  If 
the  injunction  be  allowed,  he  is  not  required  to  give 
bond  with  condition  to  pay  the  judgment  and  costs 
and  damages,  and  indemnify  the  surety  in  the  forth- 
coming bond,  if  any ;  but  the  condition  of  his  bond 
is  such  as  the  court  or  judge  may  prescribe;  and  he 
prosecutes  his  suit  in  the  court  of  that  county  in 
which  the  unlawful  act  of  the  sheriff  is  about  to  be 
done. 
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No  doubt  there  may  be  cases  in  which  the  court  of       ism. 
a  particular  county,  having  jurisdiction  upon  other       Term, 
grounds,  may  rightfully  enjoin  proceedings  on  a  judg-     Beckiey^ 
ment  of  another  county,  where  such  a  measure  is  ap-      Pftlmer 
propriate  to  the  relief  proper  to  be  administered  in  the 
cause  ;  but  where  the  sole  ground  of  relief  is  the  right 
to  enjoin  proceedings  on  the  judgment,  whether  for  a 
matter  of  equity  existing  anterior  to  its  rendition  or 
subsequently  arising,  and  it  is  sought  by  a  party  who 
or  whose  property  is  liable  to  execution  upon  it,  I 
think  it  clear  the  case  is  one  of  an  injunction  to  the 
judgment,  within  the  meaning  of  the  act,  and  that  the 
jurisdiction  of  the  suit  is  ip  the  courts  of  the  county 
in  which  the  judgment  was  rendered  ;  and  that  a  court 
of  another   county,    to    which    the   execution    might 
chance  to  be  sent,  and  in  which  it  was  levied  on  pro- 
perty of  a  defendant,  has  for  that  cause  no  right  to 
entertain  jurisdiction  of  the  case. 

I  think  the  right  to  object  to  the  jurisdiction  was 
not  lost  to  the  defendants  by  their  failing  to  plead  to 
the  jurisdiction,  and  that  the  case  is  not  within  §  19 
of  ch.  171  of  the  Code,  p.  648.  That  section  provides 
that  where  a  bill  shows  on  its  t^^CQ  proper  matter  for  the 
jurisdiction  of  the  court,  no  exception  for  want  oi  such 
jurisdiction  shall  be  allowed,  unless  taken  by  plea  in 
abatement,  which  shall  not  be  received  after  answer 
filed,  &c.  Here  the  objection  is  not  for  want  of  matter 
proper  for  the  jurisdiction  of  a  court  of  equity,  but 
because  the  jurisdiction  in  the  case  is  expressly  as- 
signed to  another  court ;  because  the  court  of  Raleigh 
was  usurping  a  jurisdiction  pertaining  to  the  court  of 
Fayette.  Or  if  this  could  be  embraced  by  the  terms 
"  matter  proper  for  the  jurisdiction  of  the  court,"  then 
the  bill  on  its  face  shows  a  case  not  proper  for  the  ju- 
risdiction of  the  court  of  Raleigh,  and  so  is  not 
within  the  terms  of  the  section.  It  was  the  duty  of 
the  judge  who  allowed  the  injunction  to  direct  his 
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1R54.  order  to  the  clerk  of  the  Fayette  court ;  but,  although 
Term,  hc  failed  to  do  so,  it  was  nevertheless  the  duty  of  the 
party  to  file  his  bill  and  perfect  his  injunction  with 
the  clerk  of  that  court;  and  the  court  of  Raleigh 
should  have  dismissed  the  bill  whenever  the  objection 
was  made.  Such  was  the  decree  in  the  case  of  Ban- 
dolph^s  ex'or  v.  Tucker^  10  Leigh  655. 

The  act  of  December  1818,  1  Rev.  Code  18^9,  ch. 
66,  §  86,  p.  214,  was  in  broader  terms  than  the  present 
act.  It  provided  that  after  answer  filed  and  no  plea 
to  the  jurisdiction,  no  exception  for  want  of  jurisdic- 
tion should  ever  afterwards  be  made.  Yet  it  was  held 
that  it  only  applied  to  those  cases  in  which,  upon  the 
face  of  the  bill,  the  matter  thereof  is  not  propei^  for 
relief  in  equity.  Pollard  v.  Patterson^  3  Hen.  & 
Munf.  67  ;  Hickman  v.  Stout,  2  Leigh  6.  But  that  act 
excepted  from  its  operation  cases  of  controversy  re- 
specting lands  lying  without  the  jurisdiction  of  such 
court,  and  also  cases  of  infants  and/em^  e&veri. 

But  if  I  am  in  error  on  this  point,  let  us  briefly  con- 
sider the  case  made.  If  the  original  bill  could  be  sup- 
posed to  have  been  maintainable  upon  the  ground  (not 
suggested  by  it,  however,  as  a  reason  for  invoking  the 
aid  of  a  court  of  equity)  that  there  had  been  no  sit- 
ting of  the  Fayette  court  since  the  execution  com- 
plained of  issued,  and  that  there  would  be  none  in 
time  to  enable  him  to  prevent  a  levy  and  sale  of  his 
property  by  a  motion  to  quash,  yet,  as  the  material 
allegation  of  payment  of  the  whole  amount  of  the 
execution  to  the  sheriff  was  directly  put  in  issue  by 
Palmer's  answer,  and   no  proof  oflfered  to  support  it,  | 

the  court  could  do  no  otherwise  than  dissolve  the  in- 
junction. And  though  a  levy  might  possibly  have 
been  made,  yet  no  sale  could  have  taken  place  under 
the  execution  before  the  next  sitting  of  the  Circuit 
court,  which  was  to  be  on  the  3d  of  September,  the 
injunction  having  been   allowed  on   the  25th  of  An- 
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gust.     In  the  amended  bill  filed  on  the   dissolution  of       i864. 

Jnly 

the  injunction,  the  ground  of  actual  payment  of  the       Term. 


ftal. 


money  by  Waite  to  the  sheriflF  is  virtually  abandoned.  BecWey 
It  alleges  that  the  sheriflF  of  Fayette  had  levied  the  paiiner 
execution  upon  property  suflScient  to  satisfy  it,  but 
had  appropriated  the  property  to  his  own  use,  or,  if  he 
had  sold  it,  had  failed  to  account  for  the  proceeds,  and 
had  falsely  returned  that  it  had  been  sold  and  the 
proceeds  applied  in  satisfaction  of  other  executions 
against  Waite  having  priority.  It  also  alleged  that 
the  sheriff  had  received  a  sum  of  three  hundred  and 
forty  dollars  from  Waite  on  the  sale  of  a  negro,  for 
which  credit  should  have  been  given  on  the  execution. 
He  thus  stated  a  case  which  showed  him  entitled  to 
full  redress  at  law  by  a  motion  in  the  Fayette  court  to 
quash  the  execution,  and  an  action  at  law  for  a  false 
return.  Now  it  may  be  questioned  if  all  this  matter 
could  not  have  been  proved  under  the  allegations«of 
the  original  bill ;  and  if  it  could,  then  there  was  no 
reason  why  the  court  should  have  reinstated  the  in- 
junction, which  it  had  just  dissolved.  But  if  they 
were  new  and  original  matters,  which  could  not  have 
been  proven  upon  the  allegations  of  the  original  bill? 
then  it  was  improper  to  reinstate  the  injunction  upon 
the  filing  of  the  amended  bill,  because  it  did  not  and 
could  not  allege  a  want  of  full  opportunity  to  obtain 
redress  by  setting  them  up  in  the  court  of  law :  for 
there  had  been  two  regular  terms  of  the  Circuit  court 
of  Fayette  between  the  filing  of  the  original  bill  and 
of  the  amended  bill,  commencing,  by  law,  the  first  on 
the  3d  of  September  1852,  and  the  second  on  the  3d 
of  April  1853 ;  and  no  reason  whatever  was  suggested 
in  the  amended  bill  why  the  party  had  failed  to  avail 
himself  of  the  opportunity  which  they  afforded.  Now, 
I  apprehend  a  party,  to  be  entertained  in  a  court  of 
equity  upon  a  case  of  this  character,  ought  to  allege 
some  reason  why  its  aid  is  invoked,  instead  of  seeking 
Vol.  XI.— 80 
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his  remedy  in  the  court  of  law.  It  should  appear  that 
the  latter  could  afford  him  no  remedy,  or  an  inade- 
quate one,  or  that  he  had  been  deprived  of  the  oppor- 
tunity of  seeking  it  without  any  default  on  his  part, 
or  some  circumstance  should  be  shown  furnishing  a 
reason  for  withdrawing  the  matter  from  the  cogni- 
zance of  the  appropriate  tribunal,  and  carrying  it  into 
the  court  of  chancery.  Nothing  of  the  kind  is  shown 
here ;  but,  for  aught  that  appears,  the  matter  might 
have  been  as  well  tried,  and  as  full  redress  afforded,  in 
the  court  of  law  as  in  the  court  of  chancery. 

The  case  of  Crawford  v.  Thurmond^  3  Leigh  S5,  is 
not,  I  think,  in  conflict  with  these  views.  That  case 
involved  several  complicated  questions  of  law  and 
fact,  stated  in  the  opinion  of  Judge  Carr,  and  which 
he  thought  could  be  better  tried  in  the  court  of  chan- 
cery than  the  law  court ;  and  there  was  an  equitable 
right  involved  more  appropriate  for  the  jurisdiction  of 
the  former  tribunal  than  the  latter.  This  case  pre- 
sents a  mere  question  as  to  the  regularity  and  pro- 
priety of  the  proceeding  of  the  oflicer  of  the  law 
court  upon  an  execution  placed  in  his  hand,  and  is 
very  distinguishable  from  that  just  cited.  It  more 
nearly  resembles  the  case  of  Morrison  v.  Speer^  10 
Gratt.  228,  in  which  this  court  was  of  opinion  the 
party  had  improperly  sought  relief  in  the  court  of 
chancery  when  his  redress  was  in  the  court  of  law. 

It  may  be  added,  too,  that  all  the  material  allegations 
of  both  the  original  and  amended  bills  were  denied  or 
directly  put  in  issue  by  the  parties  upon  whom  their 
gravamen  rested,  and  no  proof  whatever  was  offered 
in  support  of  any  of  them. 

In  every  view  of  the  case,  I  think  the  Circuit  court 
properly  refused  to  grant  the  relief  sought  by  the  bill. 
I  think,  however,  before  dismissing  the  bill,  the  in- 
junction should  have  been  formally  dissolved,  and  in 
that  respect  that  the  decree  should  now  be  amended, 
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and,  80  amended,  should  be  affirmed,  with  costs  to  the       issi. 

appellees.  Term. 

MoNcuRE  and  Samuels,  Js,  concurred  in   the  opi- 
nion of  Lee^  J. 

Allen,  P,  concurred  in  aflSrming  the  decree  on  the 
first  ground  stated  in  the  opinion  of  Lee^  J. 

Daniel,  J.  concurred  in  affirming  the  decree. 

Decree  affirmed. 
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1854.  NOYES'    eX^X    V.    HUMPHREYS. 

July 


Term 


September  2d. 

N  rents  property  to  T,  who  undertakes  to  have  certain  inipmve- 
nients  put  up  thereon ;  and  he  contracts  with  H  to  execute 
the  work.  H  proceeds  and  does  a  part  of  the  work,  and  re- 
ceives some  payments  from  T ;  but  finding  that  T  is  embar- 
rassed, he  stops  the  work,  and  declares  that  he  will  proceed 
no  further  with  it.  N  then  tells  H  to  go  on  and  finish  the 
work,  and  he  will  pay  him.  H  then  goes  on  and  does  the 
work,  and  after  it  is  done  settles  with  T,  and  takes  his  l>ond 
for  the  balance  due  to  him.  T  being  unable  to  pay  him,  H 
sues  N  for  the  whole  balance  due  him  for  the  work.     Held: 

1.  That  T  not  having  been  released  from  his  liability  to  H, 

the  promise  of  N  is  a  collateral  promise,  and,  not  hav- 
ing been  in  writing,  is  void  by  the  statute  of  frauds. 

2.  That  the  promise  alleged  in  the  declaration  being  an 

entire  promise  to  pay  as  well  for  that  done  before  as 
for  that  done  after  the  promise,  even  if  the  promise 
would  have  been  valid  as  to  the  work  to  be  done,  it 
was  collateral  as  to  that  which  had  been  executed,  and, 
being  an  entire  promise,  it  is  void  as  to  the  whole. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  Kanawha  county,  brought  by  John  R.  Humphreys 
against  Bradford  Noyes,  and  upon  his  death  revived 
against  his  executrix.  On  the  trial  it  appeared  by  a 
written  agreement  that  Noyes  had  leased  certain  salt 
property  to  James  M.  Thompson  for  ten  years,  re- 
serving rent  to  a  large  amount,  and  that  Thompson 
undertook  to  make  very  considerable  improvements 
upon  the  property ;  to  aid  him  in  doing  which  Noyes 
was  to  advance  to  him  the  sum  of  two  thousand 
dollars.  Several  witnesses  testified  that  Thompson 
employed  the  plaintiff  to  execute  a  part  of  the  work 
which  he  was  bound  by  his  agreement  with  Noyes  to 
have  done;  but  he  being  in  embarrassed  circum- 
stances, the  plaintiff,  after  he  had  executed  a  part  of 
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the  work,  apprehending  that    Thompson    would    not       is54. 
pay  him,  stopped  his  work,  and  refused  to  proceed       Term. 


phreys. 


with  it  under  his  contract  with  Thompson ;  alleging  Noyee*  erx 
as  a  reason  for  his  quitting  the  work,  that  he  had  Hnm- 
ascertained  that  Thompson  was  in  embarrassed  cir- 
cumstances, and  unable  to  pay  him,  and  that  he  could 
not  afford  to  lose  so  much.  In  this  state  of  things 
Noyes  went  up  to  the  place,  and  said  to  the  plaintiff: 
"  The  work  is  now  commenced  ;  it  must  go  on.  Go 
on  and  finish  it :  I  will  pay  you  for  it " ;  or,  "  I  will 
see  it  paid."  The  plaintiff  then  resumed  his  work 
and  completed  it,  Noyes  attending  to  its  execution 
and  giving  directions  about  it  all  the  time  it  was  in 
progress,  which  was  between  four  and  six  months. 

A  witness  also  testified,  that  whilst  the  plaintiff 
was  at  work,  Thompson  advanced  to  him,  from  time  to 
time,  four  hundred  and  thirty-six  dollars,  the  largest 
portion  of  which  was  furnished  by  Noyes ;  and  when 
the  work  was  completed  the  plaintiff  gave  to  Thomp- 
son his  account,  which  Thompson  entered  in  his  book 
in  the  presence  of  the  plaintiff,  and,  deducting  the 
amount  he  had  advanced,  ascertained  the  balance  due 
to  the  plaintiff  to  be  four  hundred  and  fifty-four 
dollars  and  seventy-eight  cents.  For  this  balance 
Thompson  gave  the  plaintiff  his  bond  at  nine  months. 
This  bond  was  drawn  to  be  executed  by  two  parties, 
but  it  was  only  executed  by  Thompson.  This  witness 
also  testified  that  Noyes  had  advanced  to  Thompson 
upwards  of  four  thousand  dollars  towards  the  com- 
pletion of  the  improvements  on  the  property. 

It  appeared  further  from  the  evidence,  that  the 
plaintiff  had  taken  the  benefit  of  the  act  for  the  relief 
of  insolvent  debtors,  and  had  surrendered  in  his 
schedule  the  bond  of  Thompson ;  but  had  not  named 
in  his  schedule  any  claim  which  he  had  upon  Noyes. 
It  also  appeared  that  the  debt  upon  which  he  had 
taken  the  benefit  of  the  said  act  had  been  paid  off 
before  this  suit  was  instituted. 
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1H64.  The  bill  of  particulars  filed  in  this  cause  was  a  copy 

July  ,  1     /. 

Term,  of  the  accouut  givcu  to  Thompson,  as  before  stated. 


Noyeaexx       After  all   tlic  cvidcnce   had  been  introduced,  the 
Huln-      defendant   moved  the  court  to  give  to  the  jury  five 
instructions,  which  were  given,  with  certain  additions 
thereto.     They  are  as  follows : 

1.  If  the  jury  are  satisfied  from  the  evidence  that 
the  plaintiff,  after  the  promises  supposed  to  have  been 
made  by  the  intestate  Noyes,  and  laid  in  the  declara- 
tion in  this  suit,  took  the  insolvent  debtor's  oath  as 
aforesaid,  and  in  his  schedule  surrendered  the  bond  of 
James  M.  Thompson  for  four  hundred  and  fifty-four 
dollars  and  seventy-eight  cents,  the  balance  due  from 
him  on  the  work  and  labor  sued  for  in  this  action,  and 
did  not  set  out  in  his  schedule  any  claim  of  any  kiod 
whatever  against  the  intestate  Noyes,  from  such  omis- 
sion under  the  insolvent  oath  the  jury  may  presume 
an  admission,  on  the  part  of  the  plaintiff,  that  at  the 
time  he  took  the  oath  the  said  Noyes  was  in  nowise 
liable  to  him  for  money  or  property  under  any  antece- 
dent contract  or  engagement. 

2.  If  the  jury  are  satisfied  from  the  evidence  that 
the  work  and  labor  sued  for  in  this  action  was  work 
which  James  M.  Thompson  was  bound  to  perform, 
and  for  the  doing  of  which  he  was  liable  by  his  con- 
tract with  the  plaintiff  to  pay  him,  no  promise  by  the 
intestate  Noyes  to  pay  for  the  same,  or  see  it  paid,  is 
valid  and  binding  on  him,  unless  such  promise  is  in 
writing,  and  signed  by  him. 

3.  If  the  jury  believe  that  the  plaintiff,  by  his  parol 
contract  with  J.  M.  Thompson,  had  a  right  to  recover 
from  him  for  the  work  and  labor  sued  for  in  this  action, 
and  that  the  said  work  and  labor  was  such  as  the  said 
Thompson  was  bound  to  execute,  in  such  event  the 
promise  of  the  said  intestate  is  collateral,  and  should 
be  in  writing  to  bind  him. 

4.  If  the  jury  shall  be  satisfied  from  the  evidence 
that  James  M.  Thompson,  by  parol  contract,  employed 
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the  said  plaintiff  to  execute  for  him  the  work  sued  for       ism. 
in  this  action,  and  that  such  contract  was  not  rescinded ;       Term, 
and  when  the  plaintiff  completed  the  work  the  par-  No.veaex'x 
ties,  Thompson  and  Humphreys,  settled,  and  the  said      Ham- 
Thompson   executed  his  bond  or  writing  under  seal, 
for  the  balance  due  on  the  work,  to  said   Humphreys, 
that  such  bond  extinguished  the  simple  contract  in 
law  between   them,  as  well  as  all  parol  promises  by 
the  intestate  to  guarantee  the  payment  of  such  simple 
contract  liability.     - 

5.  If  the  jury  are  satisfied  that  the  contract  be- 
tween Thompson  and  plaintiff  was  not  rescinded  by 
agreement  between  them,  the  mere  fact  that  Bradford 
Xoyes  may  have  agreed  by  parol  to  pay  Humphreys, 
or  see  him  paid,  does  not  extinguish  the  contract  with 
Thompson,  or  his  liability  to  pa}^  the  plaintiff. 

The  first  instruction  was  given,  with  the  following 
addition,  viz  : 

That  is,  if  the  evidence  and  all  the  circumstances 
in  the  cause,  taken  and  considered  together,  shall,  in 
their  opinion,  warrant  such  presumption.  The  evi- 
dence in  reference  to  the  schedule,  and  the  omission 
on  the  part  of  the  plaintiff  to  mention  any  claim 
therein  against  Noyes,  as  well  as  all  the  evidence  in 
the  cause,  is  submitted  to  the  jury,  and  it  is  for  them 
to  decide  upon  it,  both  as  to  its  weight  and  effect,  and 
to  draw  such  conclusion  from  it  as  in  their  judgment 
it  shall  be  entitled  to. 

The  second  instruction  was  given  to  the  jury,  with 
the  following  explanation  : 

But  if  the  jury  are  satisfied  from  the  evidence  that 
the  work  sued  for  was  not  done  under  the  contract  be- 
tween the  plaintiff  and  James  M.  Thompson,  but  that 
the  work  was  performed  under  an  agreement  between 
the  plaintiff  and  Noyes,  and  a  promise  on  the  part  of 
Noyes  to  pay  for  it,  and  that  such  promise  was  a  direct 
promise,  then,  and  in  that  event,  such  promise  would 
be  valid  and  binding  without  being  put  in  writing. 
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To  the  giving  of  these  additions  to  the  instructions       i864. 
the  defendant  excepted.  Term. 


There  was  a  verdict  for  the  plaintiff  for  four  hun-  Noyet'ex': 
dred  and  fifty  dollars,  with  interest  thereon  from  the  Hnin- 
18th  of  December  1844  until  paid:  Whereupon  the 
defendant  moved  the  court  for  a  new  trial,  which  was 
overruled  ;  and  the  defendant  again  excepted.  This 
exception,  instead  of  stating  the  facts  proved,  referred 
to  the  evidence  as  stated  in  the  first  exception.  There 
was  then  a  judgment  for  the  plaintiff;  and  the  defend- 
dant  applied  to  this  court  for  a  supersedeas^  which  was 
awarded. 

McComaSy  for  the  appellant,  insisted : 

1.  That  the  instructions  asked  propounded  the  law 
correctly ;  and  that  the  additions  thereto  given  by  the 
court  were  calculated  to  mislead  the  jury.  That  the 
additions  to  the  first  instruction  asked  were  inexpli- 
cable ;  and  was  further  objectionable,  because  the 
court  did  not  instruct  the  jury  upon  the  law,  but  left 
the  whole  case  to  them.  That  the  additions  to  the 
second  and  third  instructions  assumed  a  state  of  facts 
not  authorized  by  the  evidence  ;  and,  moreover,  used 
the  phrase  "  direct  promise,"  without  any  explanation 
of  its  meaning,  and  thus  leaving  the  jury  to  conclude 
that  an  express  promise  was  an  original  promise. 

2.  That  the  undertaking  of  Noyes  was  a  collateral 
and  not  an  original  undertaking,  and,  not  being  in  wri- 
ting, was  void  by  the  statute  of  frauds.  And  he  cited 
Cutler  V.  Hinton^  6  Rand.  509,  and  insisted  that  this 
case  settled  the  principle  that  where  there  is  an  un- 
dertaking for  another,  and  both  are  bound,  then  it  is 
not  an  original  but  a  collateral  undertaking,  and  must 
be  in  writing.  He  stated  that  other  judges  had  clas- 
sified the  cases.  First.  Where  the  promise  is  made 
before  the  consideration  for  it  is  obtained.  Second. 
Where  the  promise  is  made  after  the  consideration  is 
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,««        obtained.     Third.     Where  there  is  a  new  considera- 
Ter"-;.      tion.     The  first  two  classes  were  held  to  be  within  the 
— :;7,  statute;  and  the  third  had  been  held  not  to  be  within 
„1       it.     iTarZey  V.  CT^.Zanrf,  4  Cow.  R.  432.     But  this 
•""'''      case  showed  that   upon  the  last  point    there  was    a 
great  conflict  of  authorities;  and  in  fact  it  was  not 
sustained  by  them.     But  however  that  might  be,  the 
case  here  did  not  come  within  it,  as  there  was  in  f^t 
no  new  consideration   for  the  promise  of  Noyes.     He 
made  no  new  contract  with  Humphreys,  but  his  pro- 
mise was  to  pay  for  the  work  done  under  the  contract 
made  by  Humphreys  and  Thompson,  for  which  Thomp- 
son continued  to  be  bound  ;  and  therefore,  according 
to  Cutler  V.  Hinton,  the  promise  was  collateral. 

Fitzhugh  and  Doddridge,  for  the  appellee,  insisted : 
1.  That  the  instructions  asked  for  by  the  defendant 
below  were  based  upon  a  partial  view  of  the  facts, 
and  therefore  calculated  to  mislead  the  jury  ;  and  that 
the  additions  to  them  given  by  the  court  were  only  in- 
tended to  give  the  law  as  applicable  to  all  the  facts 
proved  in  the  cause.     And  they  insisted  that  if  the  in- 
structions were  substantially  correct,  this  court  would 
not  reverse  the  judgment  for  any  mere  verbal  inaccu- 
racies.    Spencer  v.  Pitcher,  8  Leigh  565. 

2.  That  the  case  did  not  come  within  the  principles 
applicable  to  collateral  promises.  That  there  was  in 
fact  a  new  contract,  and  that  upon  a  new  considera- 
tion. They  referred  to  Leonard  v.  Vredenburgh,  S 
John.  R.  23,  in  which  Kent  states  the  classes  into 
which  the  cases  are  resolved.  Of  these  the  third  is 
where  there  is  a  new  consideration  of  benefit  to  the 
promiser  or  harm  to  the  other  party.  Meeek  v.  Smith, 
1  Wend.  R.  315  ;  Farley  v.  Cleveland,  4  Cow.  R.  432. 
In  this  last  case  the  division  is  recognized,  and  nume- 
rous cases  are  cited  to  illustrate  each  class :  And  in 
the  two  last  cited  cases  the  original  party  was  still 
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bound.     They  referred   also  to  King  v.  Despard^  5       ir64. 
Wend.  R.  277.  '^erm. 


phroys. 


They  insisted  further  that  Cutler  v.  Hinton  was  not  jjoyes' 
at  variance  with  these  authorities.  That  case  came  Hnin 
clearly  within  the  first  class,  and  was  within  the  words 
of  the  statute :  That  there,  there  was  no  new  con- 
sideration. And  they  referred  to  Ware  v.  Stephenson, 
10  Leigh  155,  as  not  extending  the  principle  as  far  as 
it  was  stated  in  Cutler  v.  Hinton,  They  insisted  fur- 
ther that  the  question  as  to  whom  the  credit  had  been 
given  was  one  for  the  jury.  Darnell  v.  Tratt,  15  Eng. 
C.  L.  E.  36. 

Allen,  P.  The  cases  upon  undertakings  coming 
within  the  scope  of  that  branch  of  the  statute  of 
frauds  prescribing  the  mode  in  which  the  special  pro- 
mise to  answer  for  the  debt,  default,  or  misdoings  of 
another  person  should  be  made,  have  been  numerous, 
and  many  subtle,  if  not  shadowy,  distinctions  have 
been  taken.  Every  collateral  promise  to  answer  for 
the  debt,  default,  or  misdoings  of  another  person  is 
within  the  statute,  and  void  if  not  in  writing ;  but 
original  undertakings  need  not  be  in  writing,  not 
being  within  the  statute.  The  difficulty  is  in  deter- 
mining under  which  head  the  undertaking  in  any  par- 
ticular case  is  to  be  classed.  Where  the  party  under- 
taken for  is  under  no  original  liability,  the  promise  is 
an  original  promise,  and  binding  though  not  in  writing; 
the  promiser  is  the  party  immediately  liable,  and  the 
undertaking  is  to  pay  or  answer  for  his  own  debt  or 
default,  and  not  for  another's.  But  it  has  been  settled 
in  England  that  if  the  party  undertaken  for  is  liable, 
the  promise  must  be  in  writing.  This  is  the  principle 
decided  in  the  leading  case  of  BirJcmyr  v.  Darnell,  1 
Salk.  R.  27.  There,  in  consideration  that  the  plaintiff 
would  deliver  his  horse  to  A,  the  defendant  promised 
that  A  should  return  him  safe.     This  was  held  to  be  a 
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In  MaUan  v.  Wharan^  2  T.  R,  80,  the  court  held  that       i854. 
there  was  no  distinction  between  a  promise  to  pay  for      Term. 


goods  furnished  for  the  use  of  another,  made  before  Noyes'ex'x 
they  were  delivered  and  after,  if  the  person  for  whose  Huin- 
use  they  were  furnished  is  liable  at  all.  Nor  is  there 
any  distinction  drawn  by  the  cases  referred  to,  as  de- 
cided in  the  courts  of  England,  whether  the  parol  pro- 
mise to  pay  the  debt  of  another  is  supported  by  a  con- 
sideration moving  to  the  debtor  or  the  promisee,  pro- 
vided the  original  debt  continues  to  subsist  as  a  cause 
of  action  against  the  original  debtor:  Though  in  New 
York,  in  the  cases  of  Farley  v.  Cleveland^  4  Cow.  R. 
432,  King  v.  Despard^  5  Wend.  R.  277,  a  different  rule 
was  adopted :  those  cases  deciding  that  where  there  is 
a  new  and  original  consideration,  of  benefit  to  the  de- 
fendant or  harm  to  the  plaintiff,  moving  to  the  party 
-making  the  promise,  the  subsisting  liability  of  the 
original  debtor  is  no  objection  to  the  recovery.  In 
Virginia,  the  cases  of  Waggoner  v.  Gray^s  adrrCr^  2 
Hen.  &  Munf.  603,  Cutler  v.  Hinton,  6  Rand.  509,  and 
Ware  v.  Stephenson^  10  Leigh  155,  have  recognized  and 
adopted  the  rule  as  deduced  from  the  English  cases. 
In  the  first  case  Judge  Roane  lays  down  the  rule  to 
be,  "  that  where  the  person  on  whose  behalf  the  pro- 
mise was  made  is  not  discharged,  but  the  person  pro- 
mising agrees  to  see  the  debt  paid,  so  that  the  pro- 
misee has  a  double  remedy,  the  promise  is  collateral." 
In  the  case  of  Cutler  v.  Hinton  the  defendant  made 
the  promise  before  the  goods  were  delivered,  saying 
he  would  pay  for  any  goods  sold  to  his  son  in  law,  or 
to  any  merchant  of  whom  his  son  in  law  might  pur- 
chase, that  he  would  pay  for  him  a  certain  sum.  The 
promise  was  held  to  be  collateral,  and,  being  verbal, 
void  under  the  statute.  Judge  Carr,  after  a  review  of 
some  of  the  leading  English  cases,  concludes  with  the 
remark,  "  That  these  cases,  out  of  a  vast  multitude, 
serve  to  exemplify  the  general  principle,  that  where 
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nace,  fixtures,  &c.,  at  his  own  expense.     The  testator       i854. 
of  the  plaintiff  in  error  by  the  contract  agreed  to  fur-       Term. 


nish  Thompson  the  sum  of  two  thousand  dollars  to-  Noyesex'x 

wards  said  improvements,  and  in  part  payment  of  their       h Jm- 

erection.     In  pursuance  of  the  said  contract,  Thompson 

employed  the  defendant  in  error  to  build  some  cisterns, 

and  to  do  the  work  for  him  under  the  lease.     After 

doing  a  part  of  the  work,  he  stopped  it,  announcing 

his  determination  to  leave,  declaring  he  was  done  with 

the  job,  and  would  not  proceed  with  the  work  upon 

the  faith  or  confidence  of  Thompson  being  paymaster 

for  it.     And  thereupon  the  said  testator  said  to  him 

the  work  was  commenced  ;  it  must  go  on  ;  and  told 

him  to  go  on  and  finish  it — that  he  would  pay  him  for 

it,  or  see  it  paid.     The  defendant  in  error  thereupon 

resumed  work,  and  continued  until  it  was  finished. 

The  defendant  in  error  further  gave  in  evidence  the 
declaration  of  said  testator,  shortly  after  the  conversa- 
tion aforesaid,  that  he  would  have  to  pay  for  the  work 
done  or  doing  by  the  defendant  in  error,  and  that  he 
had  already  advanced  Thompson  two  thousand  dollars 
for  improvements,  which  the  latter,  by  his  lease,  was 
bound  to  make. 

It  was  further  proved  by  the  plaintiff  in  error,  that 
her  testator  had  advanced  to  Thompson  more  than  two 
thousand  dollars  ;  that  Thompson  could  not  make  said 
improvements  without  such  advances,  and  that  he  was 
unable  to  pay  the  defendant  in  error  for  his  work  ac- 
cording to  the  contract,  either  at  the  time  of  making 
the  same  or  at  any  time  since.  That  when  the  work 
was  finished  the  defendant  in  error  rendered  his  ac- 
count, being  the  same  stated  by  him  in  the  bill  of  par- 
ticulars filed  in  the  suit,  which  Thompson  entered  in 
his  book  in  the  presence  of  the  defendant  in  error ;  the 
several  payments  made  by  Thompson  from  time  to 
time  during  the  progress  of  the  work  were  deducted, 
a  balance  ascertained,  for  which  Thompson  executed 
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1854.  his  bond  at  nine  months.     The  bond  is  exhibited,  and 

July 

Term.  has  two  seals  to  it,  but  is  signed  by  Thompson  alone  ; 


Noyesexx  and  was  drawn  to  be  signed  by  the  testator,  but  there 
Hum-  is  no  proof  that  he  ever  agreed  to  sign  it.  The  insol- 
vent papers  of  the  defendant  in  error,  including  the 
schedule,  were  also  given  in  evidence,  from  which  it 
appears  that  on  taking  the  oath  of  insolvency,  on  the 
29th  of  July  1847,  he  surrendered  said  note  on  Thomjv 
son,  but  did  not  surrender  any  claim  on  the  testator. 
This  suit  was  brought  in  the  year  1848  ;  and  it  was 
proved  that  the  debt  upon  which  the  defendant  in 
error  took  the  oath  of  insolvency  was  paid  before  he 
instituted  this  suit. 

After  the  evidence  was  closed,  the  plaintiff  in  error 
moved  for  five  instructions,  all  of  which  were  given, 
with  certain  explanations  and  modifications,  to  which 
she  objected  ;  but  her  objections  being  overruled,  she 
excepted ;  and  a  verdict  being  found  against  her  for 
the  balance  of  the  claim,  she  moved  for  a  new  trial, 
and  her  motion  being  overruled,  she  again  excepted. 

I  think  there  was  no  error  in  the  court's  explana- 
tion to  the  first  instruction  moved  for.  By  that  in- 
struction the  court  was  asked  to  tell  the  jury  that  from 
the  surrender  of  Thompson's  bond  in  the  schedule,  and 
the  omission  to  set  out  any  claim  against  the  plain- 
tiff's testator,  the  jury  might  presume  an  admission 
on  the  part  of  the  defendant  in  error  that  at  the  time 
he  took  the  oath  the  testator  of  the  plaintiff  in  error 
was  in  nowise  liable  to  him  for  money  or  property, 
under  any  antecedent  engagement.  The  effect  of  the 
instruction,  if  given  in  the  terms  asked,  might  have 
been  to  have  induced  the  jury  to  believe  that  they 
were  bound,  from  the  facts  stated  in  the  instruction, 
to  presume  such  admission,  notwithstanding  other 
circumstances  in  evidence  might  repel  the  presump- 
tion. The  court  informed  the  jury  that,  in  forming 
their  conclusion   as  to  this  presumed  admission,  thev 
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should   look  not  merely  to  the  omission  to  surrender       ism. 
this  claim    in  the    schedule,  but  to    all  the  facts  in       Term. 


phreys. 


evidence.     In  this,  I  think,  there  was  no  error.  Noyee*  ex'x 

The  second,  third  and  fifth  instructions  were  in-  Hain- 
tended  to  present,  and,  as  I  think,  do  present,  the  real 
question  involved  in  the  case;  and  that  is,  whether, 
under  the  facts,  the  evidence  tended  to  prove  the  un- 
dertaking was  original  or  collateral  ?  The  second  and 
third  are  the  same  in  substance ;  and  asked  the  court 
to  instruct  the  jury,  that  if  they  were  satisfied  from 
the  evidence  tliat  the  work  and  labor  sued  for  was 
such  as  Thompson  was  bound  to  execute,  and  for 
which  he  was  liable  under  his  contract  with  the  de- 
fendant in  error  to  pay  him,  in  such  event  the  pro- 
mise was  collateral,  and  should  be  in  writing  to  bind 
said  testator.  These  instructions  were  not  irrelevant. 
The  evidence  showed  a  contract  between  Thompson 
and  the  defendant  in  error;  and  that  part  of  the  work 
was  performed  under  such  contract  before  the  promise 
by  the  testator.  And  the  cases  referred  to  establish, 
that  whether  the  contract  is  collateral  or  original  de- 
pends on  the  liability  of  the  party  undertaken  for. 
The  court  should  have  given  the  instructions  as  asked 
for,  and  without  the  qualifications  annexed  to  them. 
The  modifications  were  not  warranted  by  the  evi- 
dence, and  were  calculated  to  mislead  the  jury.  There 
was  no  testimony  proving,  or  tending  to  prove,  that  a 
portion  of  the  work  was  not  performed  under  the 
contract  with  Thompson  before  the  promise  of  the 
testator.  The  promise  declared  upon  was  an  entire 
promise,  covering  the  whole  claim  for  the  work  per- 
formed by  the  defendant  in  error ;  and  the  court  was 
not  justified  in  assuming  that  there  was  any  proof 
that  the  work  sued  for  was  not  done  under  the  ori- 
ginal contract  between  Thompson  and  the  defendant 
in  error.  The  court  was  asked  to  tell  the  jury  that  if 
Thompson  continued  liable  to  the  defendant  in  error 
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18&4.  upon  the  first  undertaking,  the  promise  of  the  testator 
Term,  was  not  binding  unless  in  writing.  The  qualification 
Noyea' exx  of  the  court  ovades  this  proposition  altogether,  by  in- 
Hnm-  forming  the  jury  that  if  they  were  satisfied  the  work 
was  not  done  under  the  contract  between  Thompson 
and  the  defendant  in  error,  bat  under  the  agreement 
between  the  testator  and  said  defendant  in  error,  and 
the  promise  of  the  former  to  pay  for  it,  and  that  such 
promise  was  a  direct  one,  it  would  be  binding,  al- 
though not  in  writing.  Although  the  work  may  have 
been  done  under  the  promise  of  the  testator,  and 
though  the  consideration  of  such  promise  was  suffi- 
cient, that  does  not  make  it  an  original  promise,  if  in 
fact  the  original  contract  was  with  a  third  person, 
who  continued  responsible  to  the  defendant  in  error, 
notwithstanding  the  promise  of  the  testator.  By  the 
qualification  of  the  court  the  jury  were  instructed 
that  the  defendant  in  error  was  entitled  to  recover 
from  the  promisor,  notwithstanding  the  continued  lia- 
bility of  the  original  contracting  party,  because  the 
work  was  performed  in  consequence  of  the  promise  to 
be  answerable  for  it.  The  terms  used  by  the  court 
were  calculated  to  mislead  the  jury:  It  speaks  of  a 
direct  promise,  leaving  it  uncertain  whether  by  that 
expression  was  meant  an  express  promise  by  the  tes- 
tator to  the  defendant  in  error,  or  an  original  or  col- 
lateral promise.  An  express  promise  to  pay  would 
probably  be  deemed  by  the  jury  a  direct  promise ; 
and  if  it  was  intended  to  be  equivalent  to  an  original 
promise,  that  was  a  question  of  law  arising  upon  the 
facts  upon  which  the  instruction  was  asked ;  whereas 
the  qualification  refers  it  to  the  jury  to  determine  for 
themselves  whether  under  the  facts  it  was  a  direct 
or  original  promise,  or  one  merely  collateral. 

The  fifth  instruction  asked  the  court  to  instruct  the 
jury,  that  if  the  contract  between  Thompson  and  the 
defendant  in   error   was  not  rescinded  by  agreement 
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between  them,  the  mere  fact  that  the  testator  of  the       isw. 
plaintiff  in  error  may  have  orally  agreed  to  pay,  or  to      Term. 


see  him  paid,  did  not  extinguish  the  contract  with  Noyesex'x 
Thompson,  or  his  liability  to  pay  the  defendant  in  Hum- 
error.  This  was  given  with  the  qualification,  that 
although  there  was  no  rescission  between  Thompson 
and  the  defendant  in  error,  yet  if  the  work  was  done 
for  the  said  testator,  under  an  original  contract  be- 
tween him  and  the  defendant  in  error,  that  the  said 
testator  made  a  direct  promise  to  pay  for  the  same, 
and  the  work  was  done  on  his  credit  and  the  fact 
of  his  promise  to  pay,  it  was  binding  on  him.  This 
qualification  has  no  relevancy  to  the  instruction.  The 
proposition  it  propounded  was,  that  if  there  was  no 
agreement  between  the  original  parties  to  rescind  their 
contract,  a  promise  by  a  third  person  to  pay  would 
not  extinguish  the  liability  of  the  first  promisor.  To 
this  there  could  be  no  objection  ;  and  if  the  original 
liability  continued,  then  the  promise  would  be  collate- 
ral. The  qualification  informed  the  jury  that  although 
there  was  no  such  rescission  and  extinguishment  of 
liability,  yet  the  promise,  if  made  under  the  circum- 
stances detailed,  would  be  an  original  and  not  collate- 
ral promise.     I  think  that  in  this  the  court  erred. 

The  bill  of  exceptions  to  the  decision  of  the  court 
overruling  a  motion  for  a  new  trial  refers  to  and  adopts 
the  statement  of  evidence  contained  in  the  second  bill 
of  exceptions.  That  bill  of  exceptions  states  the  evi- 
dence of  the  witnesses  examined  on  the  trial,  instead 
of  the  facts  appearing  to  the  court  to  have  been  proved 
by  such  evidence  ;  and  is,  therefore,  not  well  taken, 
under  the  rule  of  Bennett  v.  Hardaway^  6  Munf.  125, 
unless  it  appears  to  the  appellate  court  that,  after  dis- 
regarding all  the  parol  evidence  of  the  exceptor,  and 
giving  to  that  of  the  other  party  full  credit,  the  deci- 
sion was  wrong  :  And  that,  I  think,  sufliciently  ap- 
pears here. 
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1864.  The  evidence  of  the  defendant  in  error  shows  that 

Jnljr 

Term.  Thompson,  the  lessee  of  the  property,  had  bound  him- 


j^oyee' exx  sclf  to  the  landlord  to  erect  a  salt  furnace  and  other 
Hain-  fixtUTCS  ncccssarj  to  the  manufacture  of  salt,  at  his 
own  proper  cost  and  charges  ;  that  he  made  the  con- 
tract with  the  defendant  in  error  to  do  the  work /or 
him  under  the  lease ;  that  the  defendant  in  error, 
under  this  contract,  had  commenced  and  performed  a 
portion  of  the  work,  the  value  of  which  does  not  ap- 
pear ;  and  that  he  then  stopped  work  and  refused  to 
proceed  with  it  under  his  contract  with  Thompson, 
alleging,  as  his  reason  for  quitting  the  work,  that 
Thompson  was  embarrassed,  and  unable  to  pay  him. 
Thereupon,  the  testator  of  the  plaintiff  in  error  made 
the  proftnise  on  which  the  suit  was  brought.  The 
promise  was  made  after  the  work  had  been  com- 
menced and  a  part  had  been  executed.  There  was  no 
distinct  promise  to  pay  for^the  work  thereafter  to  be 
executed,  as  contradistinguished  from  what  had  been 
done.  The  promise  was  entire,  and  extended  to  all 
work  the  defendant  in  error  had  contracted  with 
Thompson  to  do.  There  was  no  new  stipulation  as  to 
price,  or  the  description  of  work,  or  the  mode  of  pay- 
ment. The  promise  referred  to  the  former  contract, 
which  remained  unchanged,  and  amounted  to  no  more 
than  an  undertaking  that  if  the  defendant  would  go 
on  and  perform  his  contract  with  Thompson,  the  pro- 
miser  would  pay  him  for  the  work,  or  see  him  paid. 
Thompson  was  no  party  to  this  undertaking.  His 
liability  to  pay  for  the  work  was  not  extinguished  or 
reduced  by  it.  The  undertaking,  so  far  from  annol- 
ling,  provided  for  the  fulfillment  of  his  contract,  and 
as  his  responsibility  continued,  the  promise,  according 
to  the  decisions  of  this  court,  was  collateral,  and  not 
binding  unless  in  writing. 

Viewing  the  evidence  in   the  most  favorable   light, 
it  could  at  most  be  held  to  establish  an  original  under- 
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taking  for  work  thereafter  to  be  done.     The  promise,       1854. 
however,  embraced  the  whole  of  the  work  ;  that  done,       Term. 


as  also  that  to  be  done.  The  declaration  on  the  spe-  Noyw  ex'x 
cial  contract  charges  it  as  one  entire  undertaking  to  Huin- 
pay  for  the  whole  of  the  work  done  under  the  con- 
tract, and  the  bill  of  particulars  filed  with  the  decla- 
ration charges  the  said  testator  with  the  whole  of 
it.  Under  the  circumstances,  proved  by  the  evidence 
offered  by  the  defendant  in  error,  Thompson  was  not 
released  ;  no  notice  of  abandonment  is  proved ;  and 
the  note  for  the  balance  shows  he  was  held  liable  by 
the  defendant  in  error  for  the  whole  of  the  work  done. 
The  debt  had  been  incurred ;  and  though  there  may 
have  been  a  suflBcient  consideration  of  benefit  to  the 
landlord,  in  avoiding  the  loss  of  rents  and  the  injury 
resulting  from  leaving  the  work  in  an  unfinished  state, 
to  have  supported  a  promise  to  pay  for  this  liability 
of  Thompson,  the  promise  would  have  been  collateral, 
though  on  a  good  consideration,  and  must  be  in  writing 
to  be  valid.  But  where  the  verbal  promise  is  entire, 
and  part  of  it  relates  to  a  matter  which  renders  it 
necessary  under  the  statute  that  the  promise  should 
be  in  writing,  the  whole  promise  is  void.  Being 
entire  and  part  of  it  void,  the  whole  is  defective. 
Chit,  on  Contracts  61.  In  the  case  of  Thomas  v.  Wil- 
liams^ 21  Eng.  C.  L.  K.  142,  the  tenant  was  indebted 
for  a  quarter's  rent :  the  defendant,  an  auctioneer,  was 
about  to  sell  the  tenant's  goods,  which  were  on  the 
demised  premises,  and  the  landlord  being  about  to 
distrain  for  the  quarter's  rent  due,  the  defendant  ver- 
bally promised  to  pay  not  only  the  rent  due,  but  the 
rent  which  would  become  due  the  ensuing  quarter. 
The  court  held  that  the  promise  was  void,  and,  being 
entire,  not  even  the  rent  due  was  recoverable. 

Under  the  case  of  Williams  v.  Leper ^  uhi  supra^  and 
cases  of  that  character,  where  the  party  had  surren- 
dered the  goods  or  discharged  the  debt,  such  promise 
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Yeager,  Ex  parte,  J^ 

Term 
September  4th. 

1.  The  act,  Code,  ch.  96,  §  3,  p.  443,  vests  in  the  County  courts  a 

discretion  to  grant  or  refuse  a  license  to  keep  a  tavern,  in 
the  eyercise  of  which  discretion  they  cannot  be  controlled  by 
the  Circuit  courts,  either  by  mandamuSf  writ  of  error,  or 
certiorari. 

2.  Though  the  applicant  for  a  license  to  keep  a  tavern  may 

bring  himself  fully  within  and  up  to  all  that  the  statute  re- 
quires, so  that  the  County  court  may  properly  grant  him  the 
license  if  they  think  fit,  he  does  not  thereby  acquire  any 
such  right  to  a  license  as  that  the  County  court  may  be 
coerced  to  grant  it. 

3.  It  seems  that  the  County  court  is  bound  to  act  upon  every  ap- 

plication for  a  license  which  is  made  to  it ;  and  if  it  refuses 
to  act,  the  Circuit  court  will  coerce  .it  by  mandamus :  But 
when  the  County  court  does  act,  its  judgment  and  discre- 
tion is  not  to  be  controlled. 

At  the  May  term  1854  of  the  County  court  of  Ma- 
son, Samuel  Yeager  applied  to  the  court  for  a  license 
to  keep  an  ordinary  at  his  house,  in  the  town  of  West 
Columbia,  in  the  county  of  Mason.  It  appeared  in 
evidence  that  the  town  of  West  Columbia  is  composed 
principally  of  a  foreign  population,  amounting  to  above 
the  number  of  nine  hundred,  and  that  they  are  prin- 
cipally engaged  in  mining  coal  and  loading  and  trans- 
porting it  to  Cincinnati ;  another  portion  of  the  popu- 
lation is  engaged  in  the  manufacture  of  salt.  The 
other  population  in  the  village  are  engaged  in  various 
trades,  such  as  coopers  and  other  laborious  trades. 
And  there  is  and  has  been,  and  is  likely  to  be,  a  large 
immigration  to  that  place  of  persons,  as  well  transiently 
as  permanently.  The  applicant  had  been  a  licensed 
tavern  keeper  for  the  previous  two  years;  and  he 
proved  before  the  court  that  he  was  then  a  sober  man, 
of  good  character,  and  had  kept  and  would  probably 
keep  a  house  useful  and  orderly,  and  such  as  the  law 
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1^.       requires.     And  he  produced  to  the  court  the  sheriflrs 
Term,      rcccipt  foT  the  tax  imposed  by  law  on  ordinaries. 


Yeager.  It  was   also  proved  by  intelligent   and   respectable 

witnesses  that  two  ordinaries  were  believed  to  be  ne- 
cessary in  the  village,  and  that  there  was  not  one. 
No  complaint  was  made  by  any  person  against  the 
applicant. 

The  County  court  rejected  the  application;  and 
Yeager  excepted.  He  then  presented  a  copy  of  the 
record  to  the  Circuit  court,  and  applied  to  that  court 
for  a  raandamus  to  the  justices  of  the  County  court  of 
Mason,  to  compel  them  to  grant  him  an  ordinary 
license,  or  show  cause,  to  the  contrary  ;  but  the  Circuit 
court  rejected  the  application.  Yeager  thereupon  ap- 
plied to  this  court  for  a  supersedeas^  which  was  allowed. 
He  also  asked  for  a  mandamus  and  a  certiorari^  in  order 
that  if  the  law  afforded  him  any  remedy,  it  might  be 
enforced  in  the  mode  which  the  court  might  think 
most  appropriate. 

The  case  was  elaborately  argued  by  Fishery  for  the 
petitioner,  and  Fry^  who  was  counsel  in  a  similar  case, 
as  amicus  curim, 

Daniel,  J.  The  legislative  provision,  on  the  pro- 
per construction  of  which  the  questions  raised  in  this 
case  mainly  turn,  will  be  found  in  chapters  38  and  96 
of  the  Code  of  1849. 

The  third  section  of  the  first  mentioned  chapter,  p. 
443-4  of  the  Code,  provides  that  for  a  license  to  keep 
a  house  of  entertainment  the  application  shall  be, 
when  the  house  is  in  a  town  having  a  Corporation 
court,  to  such  court,  and  when  it  is  not  in  any  such 
town,  to  the  court  of  the  county  wherein  it  is.  If 
the  court  be  of  opinion  that  the  applicant  is  sober  and 
of  good  character,  and  will  probably  keep  a  house 
orderly,  useful  and  such  as  the  law  requires,  it  may 
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grant  such  license  ;  and  if  the  house  be  in  a  town,  the       i854. 
court,  when  it  grants  the  same,  may,  if  the  apphcant       Term. 


desire  it,  dispense  with  the  necessity  of  his  providing  veager, 
for  horses.  If  such  application  be  refused,  the  refusal  ^^  ^*^' 
shall  be  entered  of  record  ;  and  a  license  shall  not  be 
granted  to  the  applicant  before  the  next  May  term, 
unless  by  a  court  composed  of  the  justices  to  whom 
the  first  application  was  made,  or  a  majority  of  the 
acting  justices  of  the  county  or  corporation. 

The  fourth  section  of  chapter  38,  p.  207,  of  the 
Code,  provides,  that  no  person  shall,  without  license, 
keep  either  an  ordinary,  house  of  private  entertain- 
ment, or  bowling  saloon  or  alley.  And  the  eighth  sec- 
tion of  the  same  chapter  provides,  that  the  receipt  for 
the  tax  on  such  license  as  is  mentioned  in  the  fourth 
section  shall  be  produced  to  the  court  to  which  ap- 
plication is  made  for  the  license,  before  such  applica- 
tion is  considered.  If  the  court  reject  the  application, 
the  tax  shall  be  refunded  to  the  person  who  paid  it. 

On  the  one  hand  it  was  insisted  at  the  bar  that  the 
terms  "  may  grant  such  license "  are  either  abso- 
lutely imperative,  making  it  the  duty  of  the  County 
court  to  grant  the  license  whenever  the  applicant  pro- 
duces the  receipt  of  the  proper  officer  for  the  tax  im- 
posed on  such  license,  and  brings  himself  within  the 
requirements  of  the  fourth  section  of  the  first  men- 
tioned chapter,  or  indicative  of  a  purpose  to  enjoin 
a  duty  which  is  to  be  performed  with  discretion — a 
sound  discretion,  having  a  regard  to  public  conve- 
nience, and  looking  to  the  objects  contemplated  by 
the  act ;  and  that  the  action  of  the  justices  in  refusing 
to  grant  a  license  may  be  revised  and  controlled  in  a 
superior  court  by  means  of  a  mandomiuH, 

On  the  other  hand  it  was  insisted  that  the  word 
"  may  "  is  used  in  the  statute  in  its  popular  sense. 
That  it  is  permissive,  and  is  employed  to  grant  an 
authority    coupled    with    a   discretion,    which    latter, 
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1854.  from  its  very  nature,  does  not  admit  of  its  being 
Term,  guided  or  superseded  by  the  orders  of  any  superior  or 
appellate  tribunal. 

In  considering  these  opposing  views  we  may,  I 
think,  be  greatly  aided  by  a  reference  to  previous 
legislation  on  the  subject. 

The  fourth  section  of  the  act  of  1705,  3  Hen. 
St.  376,  after  declaring  that  whosoever  shall  retail 
liquor  in  their  houses,  without  license  first  had  and 
obtained,  shall  forfeit  and  pay  a  fine  of  two  thousand 
pounds  of  tobacco,  provides,  that  "  any  one  intending 
to  set  up  an  ordinary,  or  house  of  public  entertain- 
ment, shall  petition  the  County  court ;  and  they,  hy 
their  discretion^  shall  judge  whether  it  is  convenient  to 
suffer  such  a  house  to  be  set  up,  and  whether  the 
person  petitioning  be  of  ability  suflicient  to  comply 
with  the  intent  of  the  law  in  providing  convenient 
lodging  and  diet,"  &c.  The  section  then  proceeds 
further  to  provide,  that  on  "  said  petition  being  ajh 
provedj^^  the  court  shall  take  bond  of  the  petitioner, 
with  good  and  sufficient  security,  with  condition  to 
find  and  provide,  constantly,  good,  wholesome  and 
cleanly  lodging  and  diet  for  travelers,  and  stablage, 
provender,  ifec,  for  horses  :  And  that  "  the  bond  and 
security  being  thus  taken,  the  court  may  grant  their 
order,"  &c. 

The  act  of  1748,  §  1,  6  Hen.  St.,  p.  71-2,  after 
declaring  that  every  person  intending  to  keep  an 
ordinary,  shall  first  petition  the  County  court,  pro- 
ceeds :  "  And  the  justices  of  the  court  to  whom  such 
petition  shall  be  exhibited  shall  thereupon  consider 
the  convenience  of  the  place  proposed,  and  the  abihty 
of  the  petitioner  to  keep  good  and  sufficient  houses, 
lodging  and  entertainment  for  travellers,  their  servants 
and  horses,"  &c.  "  And  if  such  petition  shall  appear 
reasonable,  such  court  is  hereby  authorized,  and  may,  if 
they  think  fit,  grant  the  petitioner  a  license  to  keep  an 
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ordinary  for  the  term  of  one  year  next  ensuing  the       issc 
date  of  such  license,  and  from  thence  till  the  next      le^m. 


Ex  parta. 


court  held  for  the  same  county,  and  no  longer ;  which     Yeagei; 
license  shall  be  signed  by  the  first  justice  sworn  in 
the  commission  of  the  peace  for  such  county ;  and  mayj 
upon  petition,  be  renewed  from  year  to  year,  if  the 
court  shall  thrnkfit."^^ 

The  first  of  the  above  recited  acts,  as  we  have  seen, 
commits,  in  terms,  the  granting  of  such  licenses  to  the 
discretion^  judgment  and  approval  of  the  justices.  And 
though  the  words  of  the  act  of  1748  are  not  exactly 
the  same,  they  are  not  less  expressive  of  a  purpose  to 
confer  authority  on  the  justices  to  consider  and  act  in 
the  matter,  free  from  all  control  other  than  the  dic- 
tates of  their  own  judgment. 

The  language  used  in  the  act  of  1792,  in  reference 
to  the  grant  of  the  license,  is  identical  with  that  em- 
ployed in  the  act  of  1748.  The  act  of  1819  provides 
that  every  person  intending  to  set  up  an  ordinary,  or 
house  of  public  entertainment,  shall  first  petition  the 
court  of  the  county  or  corporation  wherein  such  ordi- 
nary is  intended  to  be,  and  obtain  a  license  for  keeping 
the  same ;  and  the  justices  of  the  court  to  whom  such 
petition  shall  be  exhibited  shall  thereupon  consider  the 
convenience  of  the  place  proposed,  the  character  of 
the  petitioner  for  good  order,  sobriety  and  honesty, 
and  his  ability  to  keep  good  and  sufficient  houses,  &c. ; 
and  if  such  petition  shall  appear  reasonable^  and  the 
court  shall  he  satisfied  and  enter  of  record  that  the  pe- 
titioner is  a  man  of  good  character,  not  addicted  to 
drunkenness  or  gaming,  and  shall  he  of  opinion  that  he 
will  keep  an  orderly  and  useful  house  of  entertain- 
ment, they  shall  he  and  are  herehy  authorized  to  grant  to 
such  petitioner  a  license  to  keep  an  ordinary." — "  Upon 
like  petition  and  like  entry  on  record,  the  license  may 
he  renewed  from  year  to  year,  as  long  as  the  court  shall 
be  of  opinion  that  the  petitioner  hath  preserved  his 
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1864.  good  character,  and  continues  to  keep  an  orderly  and 
Term,  vscful  hoiise  of  entertainment,"  &c.  2  Rev.  Code,  ch. 
240,  §  1. 

The  same  language  is  employed  in  the  act  of  1S40. 
See  ch.  21,  sec.  13,  Sess.  Acts  1839-40. 

It  is  obvious,  I  think,  that  there  is  no  such  variance 
in  the  provisions  of  these  two  last  mentioned  acts, 
from  those  found  in  the  preceding  acts  we  have  cited, 
as  would  denote  any  change  in  the  policy  of  the 
legislature. 

Is  anything  to  be  found  in  the  3d  section  of  chapter 
38  of  the  Code  of  1849,  from  which  to  infer  such  a 
change  of  policy?  It  is  true  that  the  said  section 
does  not,  in  terms,  require  the  court  to  consider  "  the 
convenience  of  the  place  proposed."  But  are  we  to 
infer,  from  the  absence  of  these  terms,  a  purpose  on 
the  part  of  the  legislature  to  enjoin  it  as  a  duty  on  the 
justices  to  grant  a  license  to  every  applicant  who 
proves  that  he  is  sober  and  of  good  character,  and 
will  probably  keep  an  orderly  house,  furnished  and 
provided  with  the  accommodations  for  travelers,  ser- 
vants, &c.,  required  by  the  fourth  section  \  Are  all 
considerations  of  the  convenience  of  the  place  pro- 
posed to  be  discarded  ?  This  would  be  to  treat  the 
word  "  useful,"  employed  in  the  section,  as  of  no  im- 
portance, and  to  compel  the  County  court  to  disregard 
a  matter  about  which  the  law  says  they  must  be  satis- 
fied before  they  have  any  authority  to  grant  the  license. 
The  probable  utility  of  the  house  must  depend  not 
only  on  the  character  and  conduct  of  the  person  who 
is  to  keep  it,  and  on  its  being  managed  and  kept  in 
an  orderly  manner,  and  provided  with  the  necessary 
diet,  lodging,  &c.,  but  also  on  "  the  convenience  of 
the  place  proposed,"  the  number  of  such  houses  al- 
ready established  at  or  near  sucIjl  place,  and  on  a  va- 
riety of  other  considerations,  which  will  readily  sug- 
gest themselves  to  the  mind.     And  I  apprehend  that 
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the  right  of  the  court  to  examine  and  weigh  such  con-  18114. 
siderations,  in  forming  an  opinion  as  to  whether  the  Twm. 
applicant  will  probably  keep  a  "  useful  "  house,  is 
just  as  clearly  conferred  as  if  given  in  express  terms. 

And  when  we  look  into  the  history  of  our  legisla- 
tion on  this  subject,  instead  of  finding  there  anything 
from  which  to  infer  that  the  unjust  or  improper  with- 
holding by  the  justices  of  such  licenses,  from  the  citi- 
zens applying  for  them,  was  an  evil  to  be  apprehended 
and  guarded  against,  we  shall  find  that  convictions  of 
the  existence  of  present  evil,  and  fears  of  future  mis- 
chief, entertained  by  the  legislature,  were  the  result  of 
views  and  considerations  of  a  directly  opposite  nature. 

An  illustration  of  this  is  to  be  found  in  the  act 
of  1666,  2  Hen.  St.  286.  The  preamble  recites  that 
"  the  excessive  number  of  ordinaryes  and  tipling- 
houses,  set  up  for  the  advance  of  private  gaine,  had 
been  found  full  of  mischiefe  and  inconvenience,"  &c. 
And  the  act  then  proceeds  to  declare,  '"  that  the  com- 
missioners of  each  County  court  be  required  to  take 
speciall  care  for  the  suppressing  and  restraint  of  the 
exhorbitant  number  of  ordinaryes  and  tipling-houses 
in  their  respective  counties,  and  not  to  permitt  in  any 
county  more  than  one  or  two,  and  those  near  the 
court-house,  and  noe  more  unless  in  publique  places, 
as  ports,  fl^erryes,  and  great  roades,  where  they  may  be 
necessary  for  the  accommodation  of  travellers,  accord- 
ing as  the  said  courts  shall  find  the  necessityes  of  their 
counties  require,"  &c.  ; 

And  so  again  :  The  act  of  1676,  2  Hen.  St.  361, 
after  reciting  that  "  it  is  most  apparently  found  that 
the  many  ordinaries  in  severall  parts  of  the  country 
are  very  prejudiciall,  and  this  assembly  finde  the  same 
to  be  a  generall  grievance  presented  frome  most  of 
the  counties,"  proceeds  to  enact,  that  "  no  ordinaries, 
ale-houses,  or  other  tipling-houses  whatever,  by  any  of 
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Term,      the  conntry,  except  it  bee  m  James  City,  and  at  each 


T^affer.  Side  of  Yorkc  river,  at  the  two  great  ferries  of  that 
P"^*  river ;  provided,  and  it  is  hereby  intended,  that  those 
at  the  ferries  of  Yorke  river,  as  aforesaid,  be  admitted 
in  their  said  ordinaries  to  sell  and  utter  man's  meate, 
horse  meate,  beer  and  syder,  and  no  other  strong  drink 
whatsoever;  and  that  all  other  ordinaries,  ale-honses 
and  tipling-honses  whatsoever,  in  the  country,  (except 
as  before  excepted,)  be  utterly  suppressed,"  &c. 

Numerous  other  instances  of  the  like  kind  might  be 
cited ;  and  in  nearly  every  law  on  the  subject,  if  we 
do  not  find  a  preamble  setting  forth  the  existence  of 
pernicious  and  hurtful  consequences  growing  out  of 
the  multiplicity  of  such  houses,  and  declaring  the  ear- 
nest desire  of  the  legislature  to  guard  against  the  evil, 
we  shall  find  restriction  after  restriction  on  the  autho- 
rity given  to  the  justices,  showing  manifestly  that  the 
legislature  had  fears,  not  that  the  rights  of  applicants, 
or  the  convenience  of  the  public,  might  suflTer  from  a 
failure  of  the  courts  to  allow  the  setting  up  and  keep- 
ing of  a  sufficient  number  of  such  houses,  but  that  the 
morals  of  the  people  might  sustain  injury  from  the 
granting  of  too  many  licenses. 

It  is  difficult  to  conceive  why  the  legislature  of 
1849,  with  a  knowledge  of  the  policy  which  thus 
marks  our  previous  legislation  in  conferring  power  on 
the  justices  over  the  subject  of  granting  licenses,  should 
have  employed  terms,  which,  in  common  acceptation, 
are  permissive  and  not  mandatory,  and  which,  in  for- 
mer laws,  have  been  used  in  the  first  mentioned  sense, 
if  they  did  not  mean  to  confide  such  authority  to  the 
discretion  of  the  justices. 

I  can  discover  in  the  act  of  1849  no  indication  of  a 
change  of  legislative  purpose ;  nothing  to  show  that 
the  fitness,  propriety  and  reasonableness  of  all  appli- 
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cations  for  such  licenses  are  not  still  left  to  the  con-       i864. 

Jalj 

sideration,  discretion  and  judgment  of  the  justices,  as       Term. 


fully  as  by  former  laws.  Yea«er. 

"With  this  view  of  the  nature  of  the  authority  given  ^^^'^ 
to  the  County  courts,  I  cannot  see  how,  when  they 
have  heard  an  application,  and,  in  the  exercise  of 
their  discretion,  have  pronounced  a  judgment  of  re- 
fusal against  it,  the  Superior  court  can  undertake  to 
revise  the  judgment  by  means  of  a  mandamus,  without 
running  counter  to  the  law  of  the  subject,  as  settled 
by  numerous  decisions  of  the  courts,  as  well  in  Eng- 
land as  in  this  country. 

The  principle  on  which  the  superior  courts  act,  and 
the  extent  to  which  they  go  in  controlling  by  manda- 
7nu8  the  action  of  the  inferior  courts,  in  cases  where 
the  latter  are  authorized  to  act  in  matters  of  discre- 
tion, is  concisely  and  clearly  stated  by  the  judges  in 
the  case  of  The  King  v.  Justices  of  Kent^  14  East's  R. 
395.  It  appears  from  the  statement  of  facts  that 
the  justices  were  authorized  by  statute  to  fix  the  rate 
of  wages  of  certain  classes  of  laborers  therein  men- 
tioned ;  and  they  refused  to  hear  an  application  made 
by  a  number  of  persons,  representing  themselves  to 
be  millers,  and  asking  the  court  to  fix  the  rate  of 
wages,  on  the  ground  that,  according  to  a  proper  con- 
struction of  the  statute,  the  court  had  no  authority  to 
act,  except  on  the  application  of  servants  employed  in 
husbandry.  The  mandamus  in  that  case  was  allowed, 
but  with  the  following  declaration  of  their  opinions 
by  the  several  judges : 

Lord  Ellenborough  :  "  We  do  not,  by  granting  this 
m,andam,us,  at  all  interfere  with  the  exercise  of  that 
discretion  which  the  legislature  meant  to  confide  to 
the  justices  of  the  peace  in  session.  "We  only  say  they 
have  a  discretion  to  exercise,  and  therefore  they  must 
hear  the  application  ;  but,  having  heard  it,  it  rests  en- 
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Term.         fit." 


Yea^r,  ^^  Blanc,  J.  I    "  We  only  say  that  the  justices  have 

Ex  parto.  ^^tijQ,.j|.y  ^q  ^^.^  upon  the  subject  matter  of  the  ap- 
plication ;  and  that  they  are  to  hear  it,  and  then  de- 
termine whether,  in  their  discretion,  they  think  proper 
to  fix  a  rate  of  wages." 

Bayley,  J. :  *'  We  tell  the  justices  that  they  are 
authorized  by  law  to  settle  a  rate  of  wages  for  the 
persons  applying ;  but  we  do  not  say  they  are  to  ex- 
ercise that  authority  in  this  instance."  So  in  the  case 
oi  Ex  parte  Nelson^  1  Cow.  R.  419,  the  Supreme  court 
of  New  York  declared  the  doctrine  to  be,  that  when  a 
discretion  is  vested  in  any  inferior  jurisdiction,  and 
that  discretion  has  been  exercised,  a  mandamys  cannot 
issue ;  that  the  superior  court  cannot  control  and 
ought  not  to  coerce  that  discretion.  The  same  prin- 
ciple is  asserted  in  the  case  of  Ex  parte  Benson^  7  Cow. 
R.  363,  and  in  the  case  of  OunrCs  admW  v.  The  County 
of  Pulaski,  3  Pike  (Ark.  R.)  427.  And  in  Picketf^ 
Case,  Spencer's  N.  Jer.  R.  134,  the  court  say  they 
never  direct  in  what  manner  the  discretion  of  an  in- 
ferior tribunal  shall  be  exercised,  though  in  a  proi>er 
case  they  would  require  such  tribunal  to  proceed  to 
a  decision,  to  the  end  that  said  decision  may  be  re- 
viewed in  due  course  of  law.  And  in  two  cases  in 
3  Texas  R.  51,  88,  the  rule  is  stated  to  be,  tliat  the 
writ  will  not  issue  unless  to  control  the  performance 
of  an  act  clearly  defined  and  enjoined  by  the  law,  and 
which  is  therefore  ministerial,  and  neither  involves 
discretion  nor  leaves  any  alternative.  In  the  cases  in 
1  A  lab.  R.  15,  1  Morriss  (Iowa  R.)  31,  and  25  Maine 
R.  296,  the  same  principle  is  declared. 

Other  cases  of  the  like  character  might  be  referred 
to,  but  I  deem  it  unnecessary  to  cite  them,  in  as  much 
as  there  are  numerous  decisions  having  a  more  im- 
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mediate  bearing  on  the  question  we  are  considering. 
Thus,  in  the  case  of  Rex  v.  Young  cfe  Pitts^  1  Burr.  R. 
556,  which  was  the  case  of  a  motion  for  an  informa- 
tion against  justices  of  the  peace  for  arbitrarily,  ob- 
stinately and  unreasonably  refusing  to  grant  a  license 
to  keep  an  inn,  the  doctrine  is  thus  concisely  and 
strongly  stated  by  Lord  Mansfield :  "  This  court  has 
no  power  or  claim  to  review  the  reasons  of  justices  of 
the  peace  upon  which  they  form  their  judgment  in 
granting  licenses,  by  way  of  appeal  from  their  judg- 
ment, or  overruling  the  discretion  entrusted  to  them. 
But  if  it  clearly  appears  that  the  justices  have  been 
partially,  maliciously,  or  corruptly  influenced  in  the 
exercise  of  this  discretion,  and  have  consequently 
abused  the  trust  reposed  in  them,  they  are  liable  to 
prosecution  by  indictment  or  information ;  or  even 
possibly  by  action,  if  the  malice  be  very  gross  and 
injurious."  He  had  previously  declared,  in  the  pro- 
gress of  the  argument  on  the  motion,  that  the  argu- 
ment ought  to  be  "  taken  up  upon  the  foot  of  crimi- 
nality in  the  justices." — "  For  there  was  no  pretence 
upon  any  other  foot  to  make  a  rule  upon  the  jus- 
tices, who  have  a  discretionary  jurisdiction  given  them 
by  the  law."  Mr.  Justice  Denison  also  expressly  "  al- 
lowed the  discretionary  power  of  the  justices  in  grant- 
ing licenses  without  appeal  from  their  judgments,  or 
having  their  just  and  honest  reasons  reviewed  by  any 
body."  He  then  proceeded  to  express  the  opinion, 
that  in  cases  of  clear  and  apparent  partiality  or  will- 
ful misbehavior  they  might  be  proceeded  against 
by  way  of  information.  The  other  judges  expressed 
themselves  to  the  same  eflPect. 

The  same  principles  were  announced  in  the  cases  of 
Hex  V.  Davis  cfe  Williams^  3  Burr.  R.  1317,  and  Bex  v. 
Baylis^  Id.  1318;  both  of  which  were  also  cases  of 
motion  for  information  against  the  justices  for  refusing 
to  grant  licenses.     In  the  first  of  these  cases,  (in  which 
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the  information  was  granted,)  Lord  Mansfield  empha- 
tically declared  that  the  court  granted  the  information 
against  the  justices,  not  for  the  mere  refusitig  to  grant 
the  licenses^  which  he  said  they  had  a  discretion  to  grant 
or  refuse^  as  they  should  see  to  he  right  or  proper^  but  for 
the  corrupt  motive  of  such  refusal. 

And  in  the  case  of  John  Giles^  2  Strange's  R.  8S1, 
in  which  a  motion  was  made  for  a  mandara'os  to  the 
justices  of  Worcester  to  grant  a  license  to  Giles  to 
keep  an  ale-house,  the  motion  was  overruled,  with  the 
brief  declaration  by  the  court,  "  There  never  was  an 
instance  of  such  a  mandamus^  and  therefore  we  will  not 
grant  it." 

The  question  has  been  presented  in  the  same  shape 
to  the  Supreme  courts  of  several  of  our  sister  states, 
and  has,  so  far  as  we  can  find  from  reports  of  their  de- 
cisions, been  uniformly  decided  by  them  in  the  same 
way. 

In  the  case  of  The  People  v.  Norton  cfe  others^  7  Barb. 
R.  479,  we  find  the  singular  instance  of  an  indictment 
against  commissioners  of  excise  for  improperly  and 
corruptly  granting  such  a  license  ;  and  in  that  case  the 
Supreme  court  of  New  York  say,  that  "  the  justices, 
in  granting  or  refusing  licenses  under  the  excise  law, 
do  not  act  solely  as  judicial  oflScers.  They  have  indeed 
a  discretion y  to  exercise  which  this  court  will  not  control 
hy  mandamus.  But  their  duties  are  so  plainly  defined 
that  if  they  disregard  them  they  are  liable  to  an  in- 
dictment."— "  The  duty  of  commissioners  of  excise  in 
this  state  is  extremely  similar  to  that  of  justices  of  the 
peace  in  England  in  granting  or  refusing  licenses  to 
sell  ale.  The  conduct  of  justices  in  that  respect  has 
frequently  been  the  subject  of  investigation  ;  and  it 
seems  to  be  clear,  says  Mr.  Russell,  that  though  upon 
this  matter  they  have  a  discretionary  jurisdiction  given 
them  hy  the  law^  and  though  discretion  means  the  exer- 
cising the  best  of  their  judgment  upon    the  occasion 
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that  calls  for  it,  yet  if  this  discretion  is  willfully 
abused,  it  is  criminal,  and  under  the  control  of  the 
Conrt  of  King's  bench." 

And  in  the  case  Ex  parte  Pierson^  1  Hill's  N.  Y.  R. 
665,  the  question  as  to  the  power  of  the  superior 
courts  to  interfere  by  mandamus  was  distinctly  pre- 
sented on  an  application  for  a  Tnandamus  to  the  com- 
missioners of  excise  to  compel  them  to  grant  to  Pier- 
son  a  license  to  keep  a  tavern.  The  court  refused  the 
m^andamus^  stating  that  the  law  conferred  upon  the  jus- 
tices a  large  discretion,  the  exercise  of  which,  either 
in  granting  or  refusing  a  license,  could  not  be  coerced 
in  any  way. 

The  case  of  The  Attorney  General  v.  The  Justices 
of  Guilford  County^  5  Ired.  R.  315,  is  one  having  a 
still  closer  resemblance  to  the  one  before  us.  There 
the  policy  of  such  laws,  the  power  and  duties  of  the 
justices  in  administering  them,  and  the  extent  to 
which  their  action  is  subject  to  the  control  of  the 
superior  courts,  is  discussed  by  Chief  Justice  RuflSn 
with  great  fullness,  learning  and  ability ;  and  the  con- 
clusions to  which  he  came,  and  in  which  he  was  sus- 
tained by  all  the  judges,  were,  that  whilst  the  jus- 
tices might  be  proceeded  against,  by  way  of  informa- 
tion or  indictment,  for  a  corrupt  exercise  of  their 
powers,  they  could  in  no  case  be  coerced  by  mandamus 
to  grant  a  license.  In  that  case  the  question  was  fully 
presented,  and  seems  to  have  been  conducted  with 
the  view  of  fairly  testing  whether  in  any  case  the 
mandam^us  could  go.  The  justices,  in  their  return  to 
the  writ,  admitted  that  the  applicant  had  proved  him- 
self to  be  possessed  of  all  the  qualifications  which  the 
law  required,  and  stated  that  at  a  court  previous  to 
the  one  at  which  the  application  was  made,  the  jus- 
tices, a  majority  being  present,  had  resolved  that 
thereafter  no  license  should  be  granted  to  any  person, 
as  they  entertained  the  opinion  that  the  retailing  of 
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Yeaiter,  the  relator  had  shown  himself  to  be  a  man  of  good 
xpare.  j^^j,^]  character,  yet  they  thought  the  business  of 
retailing  would  of  itself  be,  in  that  place,  (the  town 
of  Greensborough,)  productive  of  evil  consequences; 
and  they  insisted  that,  by  the  law,  the  granting  of 
orders  for  such  licenses,  or  refusing  them,  was  a  matter 
entirely  in  the  discretion  and  free  choice  of  the  jus- 
tices ;  and  submitted  whether  they  could  be  compelled 
by  mandamus  to  grant  the  license,  &c. 

It  is  true  that  the  application  in  that  case  was  for  a 
license  to  retail  liquors  ;  but  it  will  be  seen  that,  in 
the  opinion  of  the  chief  justice,  he  places  such  an  ap- 
plication, under  the  laws  of  North  Carolina,  on  the 
same  footing  with  one  for  license  to  keep  a  tavern. 
And  it  will  also  be  seen  from  his  statement  of  the  pro- 
visions of  the  statute  in  respect  to  such  last  mentioned 
licenses,  that  it  is  very  similar  to  our  own.  The  deci- 
sion is,  therefore,  directly  in  point ;  and  the  opinion 
by  which  it  is  sustained  is,  I  think,  entitled  to  great 
Tespect,  as  well  on  account  of  its  intrinsic  force  as  of 
the  well  known  worth  and  ability  of  the  learned 
judge  who  pronounced  it. 

The  same  doctrine  is  maintained  by  the  Supreme 
court  of  Georgia,  in  the  case  of  Manar  v.  McCaUy  5 
Georgia  R.  524.  The  court  say  that  the  doctrine  as 
to  discretion  is  well  defined,  and  seems  to  be  this :  A 
superior  court  will  not  undertake  to  regulate  and  con- 
trol a  discretion  in  the  inferior  judiciary,  which  is  not 
and  cannot  be  governed  by  any  fixed  principle  or  rule; 
and  after  citing  other  instances,  the  court  proceeded : 

"  So  in  the  granting  oflicenseSy  roads,  &c." — "  In  this 
class  of  cases  the  inferior  courts  will  be  required  to 
act ;  but  they  will  not  be  coerced  as  to  the  mode  or 
manner  of  their  action." 

The  counsel  for  the  petitioner  referred  us  to  a  recent 


Digitized  by 


Google 


COUET    OF    APPEALS    OF    VIRGINIA. 


669* 


decision  of  the  Supreme  court  of  Kentucky,  which  he 
supposed  to  be  the  other  way.  I  understood  him  to 
say  that  he  had  not  seen  the  report  of  the  case,  but 
that  it  would  be  found  in  14  B.  Monroe,  and  that  he 
had  been  informed  by  members  of  the  bar  who  had 
seen  it,  that  it  sustained  the  right  of  the  Superior  courts 
to  control  the  action  of  the  justices  in  the  matter  of 
granting  licenses  to  keep  ordinaries,  &c.  The  case  to 
which  I  suppose  the  counsel  intended  to  refer  us  is 
that  of  Dougherty  v.  Commonwealth^  14  B.  Monr.  R. 
237,  as  it  is  the  only  case  on  matters  of  this  kind 
which  I  can  find  in  the  report  mentioned.  It  is  true 
that  in  that  case  the  Supreme  court  of  Kentucky  did 
reverse  a  decision  of  a  Superior  court,  declining  to 
review  and  control  the  action  of  the  County  court  in 
refusing  to  grant  a  license.  But  the  application  in 
that  case  was  not  for  a  license  to  keep  a  house  of  pub- 
lic entertainment,  but  was  an  application  by  a  mer- 
chant for  a  license  to  retail  liquor.  And  the  case  was 
brought  to  the  Superior  court  not  by  m^andarans^  but 
by  writ  of  error. 

Looking  to  the  grounds  on  which  the  Supreme  court 
rests  its  reversal  of  the  judgment  of  the  Superior  court, 
I  think  that  the  case,  so  far  from  deciding  anything  in 
opposition  to  the  views  I  have  endeavored  to  maintain, 
is  a  strong  one  in  support  of  them.  This  will  be 
shown  more  readily  and  clearly  by  a  few  extracts  from 
the  opinion  of  the  court,  (delivered  by  Judge  Simp- 
son,) than  by  any  other  means  I  can  adopt.  After 
stating  the  case  and  making  some  remarks  with  respect 
to  the  jurisdiction  of  the  courts,  the  opinion  pro- 
ceeds :  "  That  part  of  the  Revised  Statutes  which  was 
adopted  by  the  legislature  during  the  session  of  1850- 
51  contains  the  following  section,  under  the  head  of 
Revenue  and  Taxation,  ch.  83,  art.  2,  §  4  :  On  a  li- 
cense to  a  merchant  to  sell  spirituous  liquors,  five  dol- 


1854. 
July 
Term. 


Yeager, 
Ex  parte. 


Digitized  by 


Google 


.670  OOUET    OF    APPEALS    OF    VIEOINIA. 

1854.       lars.     Licenses  to  merchants  shall  be  granted  by  the 
Term.      Countj  coufts,  Only  upon  satisfactory  evidence  that  the 


Yeaffer.      applicant  is  in  good  faith  a  merchant,  and  his  business 

jEx  parte.    .^  ^^^  ^^  retailing  merchandise ;  and  that  he  has  not 

assumed  the  name  and   business  of  a  merchant  with 

the  view  and  object   of   obtaining  a   license  to   seU 

spirituous  liquors." 

At  the  subsequent  session  of  1851-52  an  act  was 
passed  by  the  legislature,  by  which  it  was  enacted 
that  no  license  to  a  merchant  to  sell  spirituous  liquors 
shall  be  granted  by  the  clerk  of  any  county,  but  only 
by  the  County  courts,  who  may^  in  their  discretion^ 
grant  such  licenses,  provided  the  applicant  is  in  good 
faith  a  merchant.  This  act  was  approved  the  13th  of 
December  1851.  Subsequently,  on  the  7th  of  January 
1852,  during  the  same  session,  the  remaining  chapters 
of  the  Revised  Statutes  were  adopted.  One  of  the 
chapters,  on  the  subject  of  taverns,  tippling-houses, 
ti:c.,  (ch.  99,  art.  2,)  contains  the  following  section  :  "  A 
merchant  may  sell  at  his  store-house,  to  be  taken  off 
and  drunk  elsewhere  than  on  his  premises,  or  adjacent 
thereto,  any  wine,  spirituous  liquors,  or  the  mixture 
thereof,  in  any  quantity  not  less  than  a  quart.  But 
before  he  shall  so  sell,  he  shall  obtain  from  the  CJounty 
court  a  license  therefor." 

The  opinion  then  proceeds  to  state  that  the  Revised 
Statutes  did  not  take  effect  till  the  first  day  of  July 
1852;  the  operation  of  those  adopted  at  the  first 
session  of  the  legislature,  as  well  as  those  adopted  at 
the  subsequent  session,  being  postponed  until  that 
time ;  and  that  the  application  for  a  license  in  that 
case  was  made  after  the  Revised  Statutes  had  taken 
effect. 

The  concession  is  then  made,  that  "  the  correctness 
of  the  order  of  the  County  and  Circuit  courts  de- 
pended upon  the  question  whether  the  act  of  the  13th 
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December  1851,  so  far  as  its  provisions  are  applicable       ism. 
to  this  subject,  was  still  in  force,  or  had  been  virtually      Tem. 


repealed  by  the  Revised  Statutes."  Yeajfer, 

The  inconsistency  between  the  act  of  December  ^^^^ 
1851  with  the  provisions  of  the  Revised  Statutes  in 
relation  to  the  rights  conferred  by  it  on  merchants  to 
vend  spirituous  liquors,  is  thus  discussed  and  shown  : 
"  This  right,  in  its  qualified  form,  that  iS  that  not  less 
than  a  quart  shall  be  sold  to  be  taken  ofi^  and  drunk 
elsewhere  than  on  the  premises,  is  by  the  Revised 
Statutes  conferred  absolutely  upon  merchants,  subject 
only  to  the  condition  that  they  shall,  previous  to  its 
exercise,  obtain  from  the  County  court  a  license  for  the 
purpose.  The  County  court  has  no  discretion  upon  the 
subject.  It  must  ascertain  judicially  the  qualifications 
of  the  applicant ;  and  if  they  be  such  as  the  law  re- 
quires, he  is  entitled  to  a  license  as  a  matter  of  right. 
At  the  time  of  the  adoption  of  the  first  part  of  the 
Revised  Statutes,  and  prior  thereto,  a  license  to  a  mer- 
chant was  granted  by  the  clerks  of  the  County  courts. 
The  law  required  it  to  be  taken  out  merely  for  the 
purpose  of  increasing  the  revenue.  The  only  change 
in  the  law  contemplated  by  this  part  of  the  Revised 
Statutes  was  a  transfer  of  the  power  to  grant  licenses 
from  the  clerks  of  these  courts  to  the  courts  them- 
selves. The  only  object  of  the  change  was  that  the 
qualifications  of  the  applicant  might  be  judicially  en- 
quired into,  and  an  existing  evil  be  thereby  guarded 
against.  It  sometimes  happened  that  persons  who 
were  not  such  actually  assumed  the  name  and  busi- 
ness of  a  merchant,  with  the  view  of  obtaining  a 
license  ;  and  under  that  assumed  character  procured 
one  from  the  clerk  when  it  should  not  have  been 
granted.  To  remedy  this  evil,  the  change  in  the  law 
was  made,  and  the  power  to  grant  licenses  to  mer- 
chants conferred  on  the  County  courts.  The  statute 
imposed  a  duty  on  the  court.     It  not  only  conferre 
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1854.       jurisdiction  to  grant   a  license,  bnt  enjoined  its  exer- 
Term,      cisc." — "  Now  if  the  act  of  the    13th  of  December 


Yeagrer,  1851  be  in  forcc,  it  produces  a  material  change  in  the 
X  parte,  j^^  xipon  this  subjcct.  The  merchant  has  not  even  a  cer- 
tain qualified  right  to  obtain  a  license  ;  he  has  no  right 
whatever;  the  County  court  may  grant  or  refuse  a  license 
at  its  discretion.  This  act,  therefore,  is  in  this  respect 
absolutely  aftd  entirely  inconsistent  with  the  provisions 
of  the  Revised  Statutes." 

The  inconsistency  between  the  act  of  1850-51  and 
the  provisions  of  the  Revised  Statutes  being  thuf 
shown,  the  court  then  express  the  opinion  that  the 
former  was  repealed  by  the  latter ;  and  on  this  ground 
reverse  the  action  of  the  Superior  court,  declining  to 
interfere  with  the  refusal  of  the  County  court  to  grant 
the  license.  The  case,  therefore,  so  far  as  it  can  be 
cited  as  an  example  of  judicial  opinion  worthy  of  re- 
spect in  the  consideration  of  the  questions  in  hand, 
bears  with  all  its  weight  in  favor  of  the  judgment 
under  review. 

The  case  of  The  CorrCrs  of  the  Poor  v.  Lynah^  2  Mc- 
Cord's  R.  170,  it  is  suggested,  is  a  decision  in  favor  of 
the  proposition  that  when  an  inferior  tribunal  clearly 
abuses  a  discretion  with  which  it  is  vested,  it  may  be 
controlled  by  mandamus.  Mr.  Justice  Colcock,  in  de- 
livering the  opinion  of  the  court  in  that  case,  it  is 
true,  did  say,  "  that  whenever  a  discretion  is  given, 
the  court  will  not  interfere,  unless  it  he  clearly  shown 
that  this  discretion  has  ieen  abused.^^  If  from  this  ex- 
pression we  are  to  imply  the  opinion  that  the  court 
ought  to  interfere  where  there  is  such  abuse,  it  is 
manifest,  from  a  report  of  the  case,  that  such  opinion 
was  uncalled  for  and  extrajudicial ;  for  in  that  ease 
the  court  refused  to  interfere.  And  the  case,  there- 
fore, I  think,  opposes  no  force  to  the  strong  current  of 
authority  to  which  reference  has  been  had,  all  tending 
to  the  result  that  for  such  abuse  of  discretion  by  an 
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inferior  court  the  remedy  is  to  be  found  not  in  the  i854. 

•^  July 

civil,    but   in   the   criminal   process  of   the   superior  Term. 


courts.  Yftager, 

The  same  remark  applies  to  some  dicta  of  Judge  '^p**"®- 
Tucker  in  the  case  of  Brander  v.  The  Chesterfield  Jua- 
tices^  5  Call  548.  In  that  case  a  rule  was  made,  in 
the  District  court,  against  the  justices,  to  show  cause 
y^hy  2l  mandamus  should  not  be  awarded,  commanding^ 
them  to  cause  the  necessary  repairs  to  be  made  to  a 
bridge;  in  answer  to  which  the  justices  showed  for 
cause :  1.  That  if  the  plaintiff  had  a  right  to  redress, 
he  had  a  different  specific  legal  remedy  by  appeal  or 
supersedeas,  2.  That  the  order  of  the  County  court, 
refusing  to  let  the  repairs  of  the  bridge,  was  made  in 
the  exercise  of  their  judicial  authority:  And  for  this 
latter  reason  the  District  court  decided  that  it  had  no 
power  to  award  the  mandaTnus.  This  court  aflSrmed 
the  judgment  of  the  District  court,  on  the  ground 
that  the  matters  of  fact  set  out  in  the  bill  of  excep- 
tions were  not  suflScient  to  justify  a  mandamus  ;  but  at 
the  same  time  expressed  the  opinion  that  the  reason 
assigned  by  the  District  court  for  its  judgment  was 
not  a  good  one.  And  Judge  Tucker,  in  delivering  his 
opinion,  said  that  he  did  not  regard  the  order  of  the 
County  court  as  one  made  in  the  exercise  of  their  ju- 
dicial authority,  but  in  another  character,  to  wit,  as 
commissioners  of  police  for  the  county ;  and  he  pro- 
ceeded farther  to  express  the  opinion  that,  in  permit- 
ting the  erection  of  mills,  in  granting  licenses  to  tavern 
keepers^  and  in  making  orders  for  building  court-houses, 
&c.,  the  justices  performed  the  functions  of  commis- 
sioners of  police,  and  not  of  judges.  He  does  not, 
however,  say  how  far  he  would  interfere  with  the  ac- 
tion of  the  justices  in  the  performance  of  these  func- 
tions. The  case  did  not  make  it  necessary  that  he 
should  do  so ;  and,  indeed,  so  much  of  the  opinion  of 
the  court  as  negatived  the  validity  of  the  claim  of  the 

Vol.  XI.— 85 
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1864.       justices  to  have  acted  in  a  judicial  capacity,  in  refusing 
Term,      to  make  the  order  for  repairing  the  bridge,  wa*  un- 


Yeagi?r.     Called  for,  in  as  much  as  the  decision  of  the  District 
Ex  parte.    ^^^^^  ^^g  affii^ned  on  the  merits.     There  is  clearlj 
nothing  in  the  case  which  can  be  referred  to  as  autho- 
rity trammeling  the  action  of  the  court  in  considering 
the  question  now  before  us. 

Left  thus  free  to  consider  the  case  as  one  of  the 
first  impression  in  this  court,  I  have,  after  the  mo6t 
careful  deliberation  which  I  have  had  in  my  power  to 
give  to  it,  come  to  the  conclusion,  that  by  the  act  of 
1849  the  legislature  intended  to  clothe  the  Countj 
<jourts  with  a  discretion  in  the  matter  of  granting 
licenses  for  houses  of  entertainment,  in  the  exercise 
of  which  the  justices  are  not  liable  to  be  overlooked 
or  controlled  by  way  of  mandamus.  And  as  the  peti- 
tioner, with  the  view  of  testing  the  question  whether 
the  Superior  court  could,  or  ought  to,  review  the 
action  of  the  County  court  in  any  mode,  presented,  at 
the  same  time  with  his  petition  for  the  writ  in  this 
case,  two  other  petitions — one  for  a  writ  of  error  to 
a  refusal  of  the  Superior  court  to  grant  him  a  writ  of 
error,  and  the  other  for  a  like  writ  to  the  refusal  of 
the  said  Superior  court  to  grant  him  a  certiorari  to 
the  order  of  the  County  court — I  think  it  proper  to 
add,  for  reasons  which  may  be  collected  from  views 
of  the  law  already  expressed,  that  I  think  there  is 
no  mode  by  which  the  action  of  the  justices  can  be  ap- 
pealed from.  That  the  petitioner,  by  the  proof  which 
he  furnished  in  reference  to  his  character,  and  the  pro- 
bability of  his  keeping  such  a  house  as  is  contem- 
plated by  the  law,  and  by  producing  to  the  court  the 
sheriflT's  receipt  for  the  tax  imposed  by  law  on  ordi- 
naries, showed  that  he  was  a  person  to  whom  the 
County  court,  if  they  thought  fit,  might  have  granted 
and  may  still  grant  a  license ;  but  that  he  did  not 
thereby  acquire  any  such   right  to   said   license    as 
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places   it  in   the  power  of  the  Circuit  court,  at  his       iss*. 
instance,  to  say  to  the  County  court,  through  the  me- 
dium of  any  legal  proceeding,  that  thej  shall  grant  it. 

Whether  or  no  the  justices  can  in  any  case,  under 
our  law,  be  proceeded  against  by  way  of  information 
or  indictment,  for  any  alleged  willful  abuse  of  their 
discretion  in  refusing  to  grant  such  licenses,  is  a  ques- 
tion not  before  us,  and  about  which  I  deem  it  unne- 
cessary and  improper  to  express  any  opinion. 

I  think  the  judgment  ought  to  be  affirmed. 

Allen,  Moncuee  and  Lee,  Js.  concurred  in  the 
opinion  of  Daniel,  J. 

Samuels,  J.  dissented. 

Judgment  affiemed. 
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l^-       KiDWELL  V,  The  Baltimore  &  Ohio  Railroad  Co. 


Term. 


(Absent  Daniel,  J.) 
September  4th. 

1.  A  contractor  for  the  construction  of  a  bridge  on  a  railroad, 

having  received  the  monthly  estimates,  based  upon  a  par- 
ticular construction  of  his  contract,  without  objection,  will  be 
held  to  have  acquiesced  in  that  constniction,  and  to  be  bound 
by  it. 

2.  The  contract  providing  that  the  final  estimate  of  the  engineer 

shall  be  conclusive  upon  the  parties  to  the  contract,  that  is  a 
valid  contract;  and  the  estimate  of  the  engineer,  in  the  ab- 
sence of  fraud  or  mistake,  is  conclusive. 

3.  If  the  contractor  might  have  refused  to  abide  by  the  final  esti- 

mate of  the  engineer,  yet  having  submitted  his  charges  for 
the  work  done  to  the  engineer,  and  not  having  objected  to 
his  proceeding  to  make  up  the  final  estimate,  the  contractor 
is  concluded  by  the  action  of  the  engineer. 

4.  The  engineer  having  the  right,  under  the  contract,  to  stop  the 

work,  if  the  means  for  carrying  it  on  should  fail,  and  having 
informed  the  contractor  that  the  work  must  be  stopped  un- 
less he  would  receive  his  monthly  payments  in  orders  which 
were  at  a  discount,  and  the  contractor  having  consented  to 
receive  them,  he  is  not  entitled  to  recover  for  the  amount  of 
the  depreciation  of  said  orders. 

The  following  statement  of  the  case  has  been  pre- 
pared by  Judge  Moncure : 

Qn  the  5th  of  August  1839  the  appellant,  Zedekiah 
Kidwell,  contracted  with  the  appellees,  the  Baltimore 
and  Ohio  Railroad  Company,  to  build  and  complete,  in 
a  workmanlike  manner,  on  or  before  the  first  day  of 
September  1840,  a  bridge,  with  stone  abutments  and 
wooden  superstructure,  across  Little  Cacapon  creek ; 
all  the  work  and  materials  of  which  were  to  be  ap- 
proved by  the  engineer  or  agent  of  the  said  company 
having  the  superintendence  of  the  work,  to  entitle  the 
said  Kidwell  to  the  compensation  stipulated  to  be  paid 
for  the   same;   it   being  agreed   that  the  said  agent 
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should  have  full  power,  in   ease  he  should  believe  the       1*554. 
said  work,  or  any  part  thereof,  to  be  weakly,  or  other-      Term. 


wise  defectively  executed,  during  its  progress,  or  upon  ^idwen 
its  completion,  whether  said  weakness  or  defect  pro-  Baltimore 
ceeded  from  the  quality,  size,  or  form  of  the  materials  r.  r.  c«> 
used,  or  the  ^manner  of  their  use,  to  order  the  said 
weakness  or  defect  to  be  remedied  in  any  manner  that 
he  might  point  out,  and  for  that  purpose  to  order  the 
said  work,  or  any  part  thereof,  to  be  taken  down  and 
rebuilt ;  when  it  should  be  the  duty  of  said  Kidwell 
to  take  down  and  rebuild  the  same.  It  was  further 
agreed  that  said  Kidwell  should  commence  w^orking 
upon  the  bridge  at  such  time  as  might  be  designated 
by  said  agent,  and  at  all  times,  when  required,  apply 
his  force  to  such  parts  of  said  bridge  as  the  said  agent 
might  indicate;  and  should  commence  and  carry  on 
the  stone  work  so  as  to  prevent  any  delay  in  the  pro- 
gress of  the  graduation  connected  with  the  bridge. 
The  said  Kidwell  agreed  to  comply  with  other  terms, 
which  it  is  needless  to  enumerate.  For  so  doing  and 
performing  the  work  aforesaid,  the  company  agreed  to 
pay  at  the  following  rates  or  prices,  viz :  For  every 
perch  of  twenty-five  cubic  feet  in  the  stone  work  of 
said  bridge,  four  dollars,  and  for  every  lineal  foot  in 
the  length  of  the  superstructure,  twenty-three  dollars. 
The  payments  were  agreed  to  be  made  in  the  follow- 
ing manner,  viz  :  During  the  progress  of  the  work, 
and  until  its  cojnpletion,  a  monthly  estimate  was  to 
be  made  by  said  agent  of  the  quantity,  character  and 
value  of  the  work  done  during  the  month,  or  since  the 
last  monthly  estimate,  four-fifths  of  which  value  were 
to  be  paid  to  the  said  Kidwell,  at  such  place  as  the 
said  agent  might  appoint ;  and  when  the  work  was 
completed  and  accepted  by  the  agent,  there  was  to  be 
a  final  estimate  made  of  the  quantity,  character  and 
value  of  the  work,  agreeably  to  the  terms  of  the 
agreement,  when   the  balance  appearing  to  be  due  to 
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1854.  said  Kidwell  was  to  be  paid  to  him  upon  his  releasing 

July 

Term,  the  Company  from  all  claims  or  demands  growing  out 


KidweD     of  the   agreement.     And  it  was  agreed  that  the  said 
Bijilmore    monthly  and  final  estimates  should  be  conclusive  be- 

BR.  Co.  tween  the  parties  to  the  contract,  unless  the  engineer 
of  location  and  construction  might  deem  it  proper  at 
any  time  to  review  and  alter  the  monthly  or  final  esti- 
mates of  said  agent ;  in  which  event  the  estimate  of 
the  said  engineer  was  to  be  substituted  in  place  of  the 
estimate  of  the  agent :  It  was,  however,  to  be  wholly 
optional  wjth  the  engineer  to  exercise  such  power  of 
revision  or  not. 

It  was  further  agreed,  that  should  the  company  be 
delayed  by  legal  process,  (or  from  want  of  funds, 
caused  by  an  inability  to  procure  payment  of  the 
subscriptions  made  by  the  state  of  Maryland  and  the 
city  of  Baltimore  to  the  capital  stock  of  said  com- 
pany, <fec.,)  from  prosecuting  the  work,  &c.,  operating 
to  delay  or  hinder  the  completion  of  the  work  of  said 
Kidwell,  such  delay  or  hindrance  should  not  give  him 
any  claim  to  damages  against  the  company,  but  should 
entitle  him  to  such  an  extension  of  the  time  allowed 
for  the  completion  of  the  work  as  should,  in  the  opi- 
nion of  the  engineer  of  location  and  construction, 
compensate  for  such  delay  or  hindrance.  And  should 
such  delay  or  hindrance  amount  to  such  an  inter- 
ference with  the  work  that  the  company  should  see 
fit  to  annul  the  agreement,  the  said  Kidwell  should 
be  entitled  to  be  paid  the  full  amount  of  the  work 
actually  done  by  him  under  the  agreement,  according 
to  its  tenor,  and  no  more. 

And  it  was  further  agreed,  that  in  case  the  said  Kid- 
well should  not  perform  all  the  terms  stipulated  to  be 
performed  by  him,  in  manner  and  form,  and  within  the 
time  mentioned  in  the  contract ;  or  in  case  it  should 
appear  to  said  agent  that  the  work  did  not  progress 
with  sufficient   speed  ;  or  in  case  of  interference  with 
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said  work  by  legal  proceedings ;  the  said  agent  should 
have  power  to  annul  the  contract,  <fec. ;  when  the 
agreement  on  the  part  of  the  company  should  become 
null,  and  the  unpaid  part  of  the  value  of  the  work 
done,  (unless  the  contract  should  be  annulled  in  con- 
sequence of  legal  proceedings,)  should  be  forfeited  by 
the  said  Kidwell,  and  become  the  property  of  the 
company;  and  the  said  company  should  be  at  liberty 
to  employ  any  person  in  the  place  and  stead  of  said 
Kidwell. 

Annexed  to  the  said  contract,  as  part  thereof,  is  » 
paper  entitled,  "  Manner  and  condition  according  to 
which  the  work  must  be  bid  for  and  executed."  In 
this  paper  it  is,  among  other  things,  stipulated  as  fol- 
lows :  "  The  bridge  is  to  be  built  of  large  sized,  hard 
and  durable  stone,  with  good  natural  beds,  undressed, 
except  the  corner  and  coping  stones,  which  shall  be 
rough  hammered." — "  The  foundation  to  be  placed 
upon  solid  rock,  timber,  or  other  material,  as  may  be 
directed  by  the  engineer ;  and  all  the  work,  both  under 
and  above  water,  except  in  the  cases  mentioned  be- 
low, to  be  laid  without  mortar,  and  with  large  stone 
well  bedded  and  bonded.  The  piers  "  "  shall  be  laid  in 
good  mortar  made  with  common  lime,  above  the  low 
water  line." — "  The  preceding  general  description  " 
'*  will  be  subject  to  modification,  &c." — "  The  bids^ 
per  perch  of  twenty-five  cubic  feet,  for  bridge  and 
culvert  work  and  dry  walling,  will  include  cost  of 
digging  and  draining  foundations,  scaffolding,  centre- 
ing, and  all  other  expenses  necessary  to  the  comple- 
tion of  the  masonry  according  to  the  plans." — "  The 
wooden  superstructures  to  be  built  of  white  or  yellow 
pine  timber,  as  the  one  or  the  other  may  be  most 
cheaply  obtained,  of  the  best  quality,  with  a  few  sticks 
of  white  oak  in  each  truss  frame,  according  to  the 
plan  exhibited  in  the  drawings  and  models  in  the 
company's  office  in  Baltimore.     The  cast  and  wrought 
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iron  of  the  skew-backs,  bolts,  &c.,  to  be  of  good  qna- 
T^.      lity,  free  from  all  flaws  and  other  defects,  and  snbinit- 

Kjdweii     ted  to  such  tests  as  the  engineer  may   require.      The 
Baltimore    bid  for  the  superstructurcs  to  be  by  the  running  foot, 

R*R**co.  and  to  include  scaflfolding,  materials  and  workmanship 
of  every  kind,  excepting  painting  the  bridge  and  laying 
the  track  on  the  floor."—"  The  quantities  of  masonry 
and  bridging,  as  here  stated,  may  be  changed,  at  the 
pleasure  of  the  engineer,  by  alterations  in  the  grades, 
curves,  or  plans  of  any  part  of  the  work,  and  the  cal- 
culations of  quantities  will  be  made  anew  for  final 
settlement  with  the  contractors;  it  being  understood 
that  if  by  such  changes  the  average  haul  of  materials 
is  lengthened,  or  the  difficulties  of  the  work  are  con- 
siderably increased,  the  contractor  shall  be  equitably 
allowed  therefor  by  the  engineer."—"  The  whole  work 
shall  be  done  under  the  superintendence  of  the  en- 
gineer, in  accordance  with  the  plans  which  will  be 
furnished." 

On  the  10th  of  December  1849  the  appellant  made 
a  contract  with  the  appellees  for  the  construction  of  a 
bridge  across  the  north  branch  of  the  Potomac  river; 
which  contract  was  similar  to  the  one  before  men- 
tioned, except  that  the  work  was  to  be  completed  on 
or  before  the  first  day  of  January  1841,  and  the  price 
to  be  paid  for  it  was  four  dollars  and  ninety-four  cents 
{instead  of  four  dollars)  per  perch  for  the  stone  work, 
^nd  twenty-five  dollars  (instead  of  twenty-three  dol- 
lars) per  lineal  foot  for  the  superstructure.  The  esti- 
mated quantity  of  materials  required  for  each  bridge 
was  stated  in  the  contracts  respectively,  and  of  course 
very  much  varied  ;  the  bridge  across  the  north  branch 
being  much  longer  than  that  across  the  Little  Cacapon. 
The  bridges  seem  to  have  been  commenced  shortly 
after  the  contracts  were  entered  into  respectively  ;  but 
not  to  have  been  completed  until  June  1842.  During 
the  progress  of  the  work   monthly  estimates  and  pay- 
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ments  were  made,  and  when  the  work  was  completed       i8o4. 

Jnly 

and  accepted  final  estimates  were  made,  according  to      Term. 


the  terms  of  the  contracts ;  from  which  final  estimates  Kidweii 

it  appeared  that  the  value  of  the  work  done —  Baltimore 

On  the  North  Branch  bridge  was  -         49,388  41  R-  R  co. 

On  the  Little  Cacapon  bridge  was         -  8,649  70 


Making  together,  "         -         -         -     .  ^58,038  11 

After  the  final  estimates  were  made,  the  company 
appear  to  have  been  always  ready  and  willing  to  pay 
the  balance  due  thereon  to  Kidwell,  who,  however, 
received  only  a  portion  of  the  said  balance. 

On  the  25th  of  Jnne  1842  Kidwell  exhibited  his 
bill  in  chancery  against  the  company  in  the  Circuit 
court  of  Hampshire,  complaining  that  the  agents  of 
the  company,  to  whom  such  power  was  reserved,  fre- 
quently and  materially  varied  the  manner,  quantity, 
quality  and  finish  of  the  work  which  he  had  contracted 
to  do  ;  sometimes  requiring  him  to  pull  down  parts  of 
the  work  after  the  same  was  built  according  to  the  in- 
structions of  the  resident  engineer,  or  engineer  of  the 
division  ;  sometimes  requiring  additional  work  not  con- 
templated by  the  terms  of  the  contracts ;  requiring 
mortared  masonry  instead  of  dry  masonry  ;  and  espe- 
cially and  most  essentially,  in  requiring  him  to  make 
ranged  and  dressed  work  masonry  instead  of  plain  na- 
tural bedding,  and  to  furnish  and  use,  in  the  rock  ma- 
sonry on  both  bridges,  cement  lime  instead  of  common 
lime,  and  in  many  other  respects  exacting  of  him  la- 
bor and  expense  not  contemplated  by  the  contracts  ; 
all  of  which  would  be  seen  by  reference  to  exhibits 
No.  3  and  No.  4,  filed  with  the  bill :  Also  complaining 
that  in  the  progress  of  the  work  the  company  refused 
to  pay  him  the  monthly  esti-mates,  made  by  their  en- 
gineer and  agent,  in  par  funds,  but  required  him  to 
receive,  and  his  necessities  often  compelled  him  to  ac- 
cept, what  is  commonly  called  railroad  orders,  as  so 

Vol.  XT.— 86    , 


Digitized  by 


Google 


682 


COUET    OF    APPEALS    OF    VrBGINIA. 


1854. 
July 
Term. 

KidweU 

V. 

Baltimore 
AOhio 
R.  R.  Co. 


much  money  ;  and  that  the  company,  by  its  officers 
and  agents,  charged  with  the  duty  of  making  the 
monthly  estimates,  did  not  make  them  according  to 
the  value  of  the  work  done  and  materials  furnished, 
but  according  to  the  contract,  or  what  should  have 
been  the  contract  prices  if  no  alterations  had  been 
made  in  the  manner  in  which  the  work  was  to  have 
been  done  :  And  claiming  that  the  company  were  in- 
debted to  him  in  a  very  large  amount,  for  extra  work 
done  as  aforesaid,  deficiency  in  the  monthly  estimates, 
and  loss  upon  railroad  orders,  with  interest  thereon  : 
And  praying  for  suitable  specific  and  general  relief. 

In  September  1842  the  defendants  filed  their  an- 
swer ;  in  which  they  say  that  upon  the  completion  of 
the  work  the  final  estimates  were  made  up  by  the 
engineer  or  agent  designated  for  that  purpose  in  the 
contracts ;  that  at  the  time  they  were  made  np  the 
complainant  expressed  himself  fully  satisfied  with  the 
same  and  the  different  items  thereof ;  and  that  by  the 
terms  of  the  contracts  the  said  estimates  are  conclu- 
sive between  the  parties.  The  defendants  then  re- 
spond to  the  different  items  of  the  complainant's  claim, 
as  set  forth  in  his  said  exhibits  Nos.  3  and  4.  In  re- 
gard to  the  principal  item  of  the  claim,  to  wit,  for  the 
masonry,  charged  in  the  said  exhibits  at  nine  dollars 
per  perch,  instead  of  the  contract  prices  of  four  dol- 
lars and  four  dollars  and  ninety-four  cents  per  perch, 
making  a  difference  in  this  single  item  of  thirty-one 
^^Jfcusand  three  hundred  and  thirteen  dollars  and 
twelve  cents,  the  defendants  say  that  in  whatsoever 
respect  this  masonry  varies  from  the  specifications  in 
the  contract,  it  was  not  varied  by  directions  of  the 
engineer  of  the  defendants,  but  of  choice  by  the  com- 
plainant himself,  in  order  to  avoid  complying  with  the 
specifications.  The  contractor  was  bound  by  the  con- 
tract to  furnish  stone  with  good  natural  beds,  and  that 
was  all  the  defendants  wanted.     When  he  did  not  get 
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stone  with  good  natural  beds,  he  was  offered  the  alter-       i854. 
native   to    dress   them  ;    which    he  accepted  and  as-      Term. 


sented  to,  without  complaining  to  any  of  the  engi-  Kidweii 
neers  of  the  defendants ;  and  the  variations  from  the  Baltimore 
specifications  were  thus  permitted  for  the  accommo-  R-  R-  co. 
dation  of  the  complainant  himself.  In  regard  to  the 
next  largest  item  of  the  claim,  about  which  there  is 
any  controversy,  to  wit,  for  laying  three  thousand 
seven  hundred  and  eighty-seven  perch  of  stone  in 
cement  mortar,  at  one  dollar  per  perch,  the  defendants 
say  that  the  cement  mortar  was  used  by  the  com- 
plainant to  avoid  the  expense  of  obtaining  stone  with 
good  natural  beds,  or  dressing  the  beds  of  the  stone  to 
bring  them  within  his  specifications.  The  cost  of 
dressing  the  beds,  if  the  stone  be  rough,  is  greatly 
lessened  by  the  use  of  the  cement  mortar ;  and  in  this 
instance  the  expense  to  the  contractor  was  greatly 
lessened.  The  saving  in  the  dressing  of  the  beds 
much  more  than  countervails  the  expense  of  mixing 
ana  using  the  mortar. 

In  regard  to  the  last  item  of  the  claim,  to  wit,  for 
loss  on  city  stock,  two  hundred  and  thirty-one  dollars :. 
The  defendants  say  that  they  had  power  to  annul  the- 
agreement,  provided  the  want  of  funds  prevented 
them  from  prosecuting  the  work ;  that  they  would 
have  been  unable  to  prosecute  the  work  unless  the 
contractors  would  agree  to  receive  the  stock  orders  of 
the  city  of  Baltimore  in  payment  of  their  estimates ; 
and  that  this  fact  was  communicated  to  the  contrac- 
tors, including  the  complainant,  who  agreed  to  receive, 
and  did  receive,  the  said  orders  in  payment  of  his  de- 
mands against  the  defendants.  They  aver  that  the 
final  estimates  were  made  up  with  the  complainant's 
assent  and  co-operation ;  that  he  brought  his  bills  and 
papers  to  the  railroad  oflSce  in  Cumberland,  to  enable- 
the  engineers  to  make  such  equitable  allowances  as 
they  were  empowered  under  the  contracts  to  make,  ia 
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Term,      ties  in  matters  which  could  not  be  foreseen  ;    and  that 


Kidweii  ^^^  engineers  made  the  allowances,  many  of  them  at 
Baltimore  the  suggestiou-of  the  complainant,  who  signified  his 
ji.  R.  Co.  acquiescence  in  them,  and  said  he  had  no  objection  to 
anything  the  engineers  had  done,  but,  on  the  contrary, 
assured  them  of  his  full  satisfaction  with  all  their  con- 
duct. But  had  the  complainant  not  thus  assented  to 
the  allowances  made  to  him,  the  defendants  insist 
that,  by  the  express  provisions  of  the  contracts,  the 
allowances  thus  made  are  final  and  conclusive  between 
the  parties,  unless  the  complainant  can  show  mistake 
or  fraud  on  the  part  of  the  engineers  ;  which  the  de- 
fendants presume  will  not  be  attempted. 

Finally,  they  insist  that  the  complainant  is  entitled 
to  nothing  more  than  is  allowed  in  the  final  estimates ; 
and  for  that  amount  they  say  they  are*,  and  always 
have  been,  willing  to  settle. 

In  June  1843  the  complainant  filed  an  amended  bill, 
in  which,  among  other  things,  he  stated  that  before 
and  at  the  time  the  bids  were  made,  upon  which  the 
contracts  were  based,  the  said  company,  by  their 
agents  and  officers,  declared  that  suitable  materials  for 
the  erection  of  the  bridges  which  would  be  required 
to  be  built  were  to  be  had  convenient  to  the  line  of 
the  road  and  the  sites  of  said  bridges ;  that  such  de- 
clarations were  made  to  the  public  and  to  the  bidders 
to  induce  them  to  offer  for  the  work  at  low  rates ;  yet 
when  the  stone  for  the  masonry  was  being  procured, 
that  said  agents  condemned  it  as  unsuitable  for  the  ma- 
sonry of  the  bridges  contracted  for  by  the  complain- 
ant, unless  first  hammered  and  dressed  and  prepared 
at  great  labor  and  expense  to  him ;  and  When  so  pre- 
pared, said  company  have  failed  and  refused  to  make 
him  any  allowance  for  the  labor  and  expense  thus  ex- 
acted of  him:  which  course  of  proceeding,  he  charged, 
was  calculated  to  deceive  and  mislead,  and  did  in  fact 
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deceive  and  mislead  him,  and  was  a  gross  fraud  upon       i8m. 
him,  if,  as  said  defendants  contend,  under  the  stipula-      Term. 


tions  of  said  contract,  the  complainant  is  not  entitled  Kidweii 
to  receive  additional  compensation  for  having,  under  Baltimore 
the  orders  of  the  officers  and  agents  of  said  company,  R.  R.  co. 
put  up  "  ranged  work,"  instead  of  "  rubble  work,"  for 
which  he  bid  and  contracted.  The  complainant  fur- 
ther charged,  that  at  the  time  of  the  making  of  the 
contracts,  and  during  the  progress  of  the  work,  Atkin- 
son, the  agent,  and  Latrobe,  the  engineer  of  location 
and  construction,  were  stockholders  of  said  company, 
and  consequently  not  impartial  or  disinterested  ;  that 
complainant  was  not  aware  of  that  fact,  nor  that  du- 
ring the  progress  of  the  work  said  Latrobe  would  be 
such  engineer,  or  said  Atkinson  would  be  the  agent 
having  charge  of  the  work  ;  that  the  defendants  did 
not  give  him  this  information,  as  they  ought  to  have 
done  ;  and  that  he  was  advised  that  for  this  reason 
alone,  if  no  others  existed,  the  said  estimates  cannot  be 
binding  and  conclusive  upon  him. 

In  September  1843  the  defendants  filed  their  answer, 
in  which,  among  other  things,  they  admit  that  said 
Latrobe,  at  the  time  of  entering  into  the  contract  by 
the  complainant,  was  a  stockholder  in  the  said  com- 
pany ;  but  deny  that  he  was  so  at  the  time  the  final 
estimates  were  made  up  for  the  building  of  the  said 
bridges ;  and  also  deny  that  the  said  Atkinson,  the  en- 
gineer having  charge  of  the  work  during  the  whole 
time  it  was  in  progress,  and  whose  duty  it  was  to  make 
the  monthly  and  final  estimates,  ever  was  a  stock- 
holder in  said  company.  They  aver  that  the  com- 
plainant, at  the  time  he  entered  into  the  contracts, 
knew  that  said  Atkinson  was  the  engineer  who  would 
have  charge  of  the  work,  and  that  said  Latrobe  was 
and  would  be  the  engineer  of  location  and  construc- 
tion. They  deny  that  they  did,  by  their  agents  and 
officers,  state  that  suitable  materials  for  the  erection  of 
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the  bridges  were  to  be  had  convenient  to  the  line  of 
the  road  and  the  sites  of  the  bridges.  And  they  posi- 
tively deny  that  any  misrepresentation,  deceit,  or  fraud, 
in  reference  to  the  stone  for  said  bridges,  or  to  any 
other  matter  connected  with  the  said  contracts,  was 
practiced  upon  the  complainant  by  the  defendants,  or 
any  of  their  agents  or  engineers. 

A  great  many  depositions  were  taken  in  the  case, 
but  they  are  sufficiently  noticed  in  the  opinion  which 
follows. 

An  interlocutory  decree  was  pronounced  in  the  case 
on  the  11th  of  September  1844,  and  another  on  the 
12th  of  April  1845 ;  and  a  final  decree  on  the  30th  of 
December  1845.  By  these  decrees  the  court,  being 
of  opinion  that  the  final  estimates  or  certificates  of 
completion  of  the  two  bridges  in  controversy,  as  made 
out  by  the  engineer  of  the  said  company  and  filed  in 
the  cause,  are,  under  the  terms  of  the  contracts,  final 
and  conclusive  between  the  parties  as  to  the  work 
done  and  materials  furnished  under  the  provisions  of 
said  contracts  "  ;  and  being  also  of  opinion  that  the 
complainant  was  entitled  to  no  relief  as  to  the  charge 
in  the  bill  that  a  portion  of  the  amount  paid  to  him 
upon  these  contracts  was  paid  in  depreciated  stock 
orders  of  the  city  of  Baltimore,  it  appearing  to  the 
court  that  such  payments  were  made  with  his  consent, 
and  that  there  was  no  sufficient  proof  in  the  cause 
that  the  said  company,  as  to  this  transaction,  acted 
malajide^  decreed  that  the  complainant  recover  against 
the  defendants  eight  thousand  five  hundred  and  eighty- 
seven  dollars  and  fifty-eight  cents,  (being  the  balance 
ascertained  to  be  due  on  account  of  the  said  final 
estimates,)  with  legal  interest  on  eight  thousand  five 
hundred  and  fifty-nine  dollars  and  five  cents,  part 
thereof,  from  the  10th  of  April  1845  till  paid,  and  that 
-each  party  pay  his  own  costs.  From  these  decrees 
the  complainant  obtained  an  appeal. 


Digitized  by 


Google 


I 


COTJKT    OF    APPEALS    OF    VIRGINIA.  687 

Grattan  and  Fry^  for  the  appellant.  iso4. 

Andrew  Hunter^  for  the  appellees.  Term. 


Kid  well 


MoNCURE,  «/.,  after  stating  the  case,  proceeded  :  Baltimore 

The  principal  subject  of  controversy  in  this  case  is  r.  r.  co. 
the  amount  of  compensation  to  which  the  appellant 
is  entitled  for  the  masonry  of  the  two  bridges  made 
by  him  for  the  appellees.  He  charges  nine  dollars 
per  perch  for  dressing,  ranging  and  laying  the  stone, 
besides  making  other  charges  connected  with  the 
masonry ;  whereas  the  price  stipulated  in  the  con- 
tracts and  allowed  in  the  final  estimates,  for  the  entire 
masonry,  is  four  dollars  per  perch  for  that  of  one  of 
the  bridges,  and  four  dollars  and  ninety-four  cents  for 
that  of  the  other.  The  difference  between  the  amount 
charged  by  him  and  the  amount  allowed  in  the  final 
estimates  for  the  masonry  is  upwards  of  thirty-five 
thousand  dollars. 

The  appellant  contends  that  the  masonry  required 
by  the  contracts  was  "  rubble  work,"  whereas  he  was 
required  by  the  appellees  to  do,  and  accordingly  did 
do,  "  ranged  rock  work  "  ;  that  though  the  contracts 
required  that  the  stone  should  have  "good  natural 
beds,"  and  be  "  well  bedded  and  bonded,"  yet  those 
terms  should  be  construed  in  reference  to  all  the  sur- 
rounding circumstances,  and  especially  in  reference  to 
the  quarries  in  the  neighborhood  of  the  bridges,  and 
the  nature  and  quality  of  the  stone  they  afforded  ;  that 
the  stone  of  which  the  bridges  were  constructed  had 
"good  natural  beds,"  and  might  have  been  "well 
bedded  and  bonded,"  within  the  meaning  of  the  con- 
tracts, by  the  use  of  the  hammer  merely ;  that  if  the 
work  required  by  the  contracts  to  be  done  was  worth 
four  dollars  and  four  dollars  and  ninety-four  cents 
per  perch,  the  work  required  by  the  appellees  to 
be  done,  and  actually  done,  was,  in  the  same  pro- 
portion, worth  nine  dollars  per  perch,  and  that  there- 
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Term,  hand,  the  appellees  contend  that  the  stone  of  which 


Kidweii     the  bridges  were  constructed  had  not  "good  natnral 
Baltimore    bcds,"  and  could  not  have  been  "  well  bedded   and 

A.  Ohio 

R.  R.  Co.  bonded,"  within  the  meaning  of  the  contract,  by  the 
use  of  the  hammer  merely ;  that  they  had  a  right 
to  require,  and  only  required,  the  work  to  be  done 
according  to  the  contracts,  but  as  it  could  not  be  done 
with  the  stone  which  was  used,  they  were  willing 
that  it  might  be  done  in  the  manner  in  which  it  was 
done ;  that  the  change  in  the  manner  of  doing  the 
work  was  no  benefit  to  them,  but  an  accommodation 
to  the  appellant,  who  was  thereby  enabled  to  do  it  on 
better  terms  than  he  could  have  done  it  according  to 
the  contracts ;  that  he  assented  to  the  change,  and  did 
not  complain  of  it  to  any  of  the  engineers ;  that  the 
work  actually  done  was  but  "  rubble  work,"  though 
of  a  superior  quality,  and  was  not  worth  more  than 
the  contract  prices ;  and  that  therefore  he  is  entitled 
only  to  the  contract  prices. 

The  evidence  is  very  conflicting  as  to  the  meaning 
of  the  technical  terms  used  in  the  contracts,  the  cha- 
racter of  the  work  thereby  required,  and  the  character 
and  value  of  the  work  actually  done.  It  would  be 
diflScult  for  the  court  to  decide  upon  this  evidence 
without  the  aid  of  a  commissioner  or  a  jury  :  But  it 
is  unnecessary  in  this  case  to  do  so.  The  appellees 
presented  to  the  appellant  the  alternative  of  doing 
the  work  according  to  their  construction  of  the  con- 
tracts, or  of  doing  it  as  it  actually  was  done ;  and  he 
elected  the  latter.  He  knew  that  they  considered 
him  to  be  doing  the  work  at  the  contract  prices ;  and 
yet  during  the  whole  progress  of  the  work,  which 
continued  for  about  two  and  a  half  years,  he  never 
gave  them  notice  that  he  would  claim  a  higher  com- 
pensation. On  the  contrary,  he  received  from  time 
to  time,  without  objection,  the  amounts  awarded  him 
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in  the  monthly  estimates,  though  in  all  of  them  the       i854. 
work  done  was  charged  at  the  contract  prices.     Ed-      Term. 


gerton,  a  resident  engineer,  proves  that  he  had  a  con-  Kidweii 
versation  on  the  subject  with  the  appellant  soon  after  Baitiraor© 
the  work  was  commenced.  The  appellant "  frequently  R.  R-  co. 
alluded  to  the  character  of  the  work  as  being  superior 
to  what  he  was  required  to  do  by  the  contract.  He 
was  repeatedly  told,  if  he  thought  so,  to  discontinue 
the  work  until  the  question  could  be  settled;  to  do 
no  more  until  that  matter  should  be  finally  settled." 
Atkinson,  the  division  engineer,  proves  that  the  ap- 
pellant never  complained  to  him  that  he  was  required 
to  do  the  work  in  a  different  style  from  that  required 
by  the  contracts;  on  the  contrary,  deponent,  being, 
told  that  appellant  was  complaining  to  others,  asked 
him  if  he  had  any  complaint,  and  he  answered  very 
positively  that  he  would  never  have  any  controversy 
with  deponent.  Latrobe,  the  engineer  of  location 
and  construction,  proves  that  if  he  had  been  apprised 
of  any  intention  on  the  part  of  the  appellant  to  de- 
mand extra  compensation  for  his  work,  he  would  im- 
mediately have  had  a  communication  with  him  on  the 
subject,  and  have  taken  measures  to  put  an  end  to 
any  such  expectations.  Deponent  is  satisfied  that  at 
the  time  the  appellant  got  fairly  under  way  with  his 
job,  which  was  in  the  summer  of  1840,  he  (the  depo- 
nent) could  have  procured  the  work  to  be  done  pre- 
cisely in  the  style  in  which  the  appellant  then  pro- 
posed to  do  it,  and  has  since  done  it,  at  a  price  not 
exceeding  that  of  his  contract. 

Under  all  these  circumstances,  I  am  of  opinion  that, 
whatever  may  be  the  true  construction  of  the  con- 
tracts, the  appellant  acquiesced  in  the  construction 
placed  upon  them  by  the  appellees,  and  is  concluded 
by  such  acquiescence  from  claiming  a  higher  compen- 
sation for  the  masonry  than  the  prices  stipulated  for 
in  the  contracts,  and  allowed  in  the  final  estimates. 

Vol.  XI.— 87 
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18&4.  I  am  also  of  opinion  that  the  final  estimates  are  con- 

July  . 

Term,  clusive  not  onlj  in  regard  to  the  masonry,  but  also  in 


Kidweu     regard  to  all  other  items  of  the  appellant's  claim,  ex- 
aaitiraore    ccpt  two  items  of  small  amount,  which   will  be  here- 

A  Ohio 

B.  R.  Co.  after  noticed.  The  contracts  expressly  provided,  that 
when  the  work  was  completed  and  accepted,  final  esti 
mates  should  be  made  by  the  agent  of  the  company, 
of  the  quantity,  character  and  value  of  the  work,  agree- 
able to  the  terms  of  the  contracts,  which  final  esti- 
mates should  be  conclusive  between  the  parties,  unless 
reviewed  and  altered  by  the  engineer  of  location  and 
construction;  and  that  the  balance  appearing  to  be 
due  to  the  contractor  should  be  paid  to  him  upon  his 
giving  a  release  to  the  company  of  all  claims  or  de- 
mands whatsoever,  growing  in  any  manner  out  of  the 
agreement.  The  final  estimates  were  made  according 
to  the  contracts,  and  have  not  been  reviewed  and  al- 
tered by  the  engineer  of  location  and  construction : 
Why,  then,  are  they  not  conclusive  ?  The  counsel  for 
the  appellant  contended  that  such  provisions  are 
against  the  policy  of  the  common  law,  and  have  a  ten- 
dency to  exclude  the  jurisdiction  of  the  courts,  which 
are  provided  by  the  government  with  ample  means  to 
entertain  and  decide  all  legal  controversies.  Story  on 
Partn.,  §  216,  and  cases  cited  in  the  notes.  The  doc- 
trine relied  on  refers  to  agreements  to  refer  disputes  to 
arbitration  ;  such  as  a  stipulation,  usually  inserted  in 
articles  of  partnership,  that  disputes  and  controversies 
between  the  partners  shall  be  referred  to  arbitrators 
named  in  the  articles,  or  to  be  named  by  the  respec- 
tive partners.  It  may  well  be  questioned  whether  the 
provisions  of  the  contracts  in  this  case  for  the  final  es- 
timates come  within  the  influence  of  the  doctrine  re. 
lied  on.  They  seem  to  stand  on  higher  ground  than 
mere  agreements  for  future  reference ;  and  to  be  sub- 
stantial and  irrevocable  parts  of  the  contracts  in  which 
they  are  embodied.     But  waiving  the  decision  of  that 
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question,  and  conceding,  for  the  purposes  of  this  case, 

that  these  provisions  are  in  effect  agreements  for  future      Term. 


1864. 

July 


reference,  and  are  governed  by  the  doctrine  referred  Kidweu 
to,  I  am  still  of  opinion  that  the  final  estimates  are  BaiJmora 
conclusive.  "The  maxim  often  quoted,  says  Kussell  r.r.co. 
on  Arbitration  103,  104,  63  Law  Libr.,  that  an  agree- 
ment to  refer  is  not  binding,  and  cannot  deprive  the 
court  of  its  jurisdiction,  seems  sometimes  to  have  been 
misunderstood." — "  In  one  sense,  it  is  true,  such  an 
agreement  may  be  said  not  to  be  binding,  for  it  cannot 
be  pleaded  in  bar  to  an  action  in  respect  of  the  mat- 
ters intended  to  be  referred,  and  so  does  not  oust  the 
court  of  its  jurisdiction  " ;  and  it  is  very  clear  that 
equity  will  not  specifically  enforce  it.  "  But  in  another" 
sense  it  is  binding,  for  there  is  nothing  illegal  in  such 
a  contract ;  and  when  it  is  acted  on,  and  an  award  has 
been  made,  the  jurisdiction  of  the  courts  over  the 
matter  decided  by  the  arbitrator  is  gone,  and  all  that 
the  court  have  to  say  is,  whether  the  award  is  good  or 
not."  Wellington  v.  Mackintosh^  2  Atk.  E.  569  ;  JSill  v. 
Eollister,  1  Wils.  K.  129  ;  Half  hide  v.  Penning,  2  Br. 
C.  C.  336;  Mitchell  v.  Harris,  2  Ves.  jr.  K.  129; 
Thompson  v.  Charnock,  8  T.  K.  139 ;  Street  v.  Righy,  6 
Ves.  K.  815  ;  Waters  v.  Taylor,  15  Id.  10  ;  Cleworth  v. 
Pickford,  7  Mees.  &  Welsh.  313,  Lord  Abinger,  C. 
B.  See  the  American  cases  cited  in  2  Bro.  C.  C.  270, 
note  (a),  Perkins'  edition. 

According  to  the  doctrine  as  thus  laid  down,  even 
if  the  final  estimates  had  been  made  without  any  co- 
operation on  the  part  of  the  appellant,  or  further  as- 
sent from  him  than  was  given  by  his  becoming  a  party 
to  the  contracts,  they  would  have  had  the  effect  of 
final  awards,  and  been  conclusive  as  .such.  In  this 
case  the  appellant  not  only  made  no  objection  to  the 
action  of  the  agent  in  making  the  final  estimates,  nor 
any  attempt  to  revoke  his  powers  to  make  them,  but 
actually  appeared  and  exhibited  his  claims  against  the 
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company  before  the  engineer,  who  allowed  some  and 
rejected  others,  in  whole  or  in  part ;  and  the  appellant 
seemed  at  first  to  acquiesce  in  the  final  estimates  which 
were  made.  These  estimates  were  made  by  the  resi- 
dent engineers,  with  the  concurrence  of  the  division 
engineer.  Edgerton,  the  resident  engineer  at  the 
North  Branch  bridge,  says  that  the  appellant  never 
expressed  any  dissatisfaction  with  the  monthly  esti- 
mates, and  when  deponent  gave  him  a  copy  of  the 
final  estimate  he  appeared  to  be  fully  satisfied  with 
it,  as  far  as  deponent  was  concerned,  and  expressed 
his  assent  to  all  the  particulars  therein.  ChiflTelle,  the 
resident  engineer  at  the  Little  Cacapon  bridge,  says 
that  in  making  out  the  final  estimate  the  most  liberal 
allowance  which  truth  and  equity  could  have  dictated 
was  made  to  the  appellant.  Atkinson,  the  division 
engineer,  says  that  he  never  heard  the  appellant  make 
any  specific  objection  to  any  of  the  monthly  or  final 
estimates.  Appellant  sometimes  asked  if  the  company 
could  not  allow  more.  With  regard  to  the  final  esti- 
mates, deponent  took  particular  care  to  learn  his  view5» 
made  all  the  allowances  that  were  required,  and  sop- 
posed  he  had  removed  all  grounds  of  complaint,  and 
had  made  the  estimates  satisfactory.  In  order  to  make 
up  the  final  estimates  and  remove  all  sources  of  com- 
plaint, deponent  requested  the  appellant  to  remain 
and  come  to  deponent's  oflSce  in  Cumberland,  and  give 
deponent  notice  of  all  extra  work  that  he  supposed  he 
had  done  on  the  bridges,  or  under  any  other  head,  for 
the  company,  for  which  he  had  not  been  already  paid. 
In  consequence  of  this  request,  the  appellant  did  re- 
main in  Cumberland,  calling  at  deponent's  oflBce  fre- 
quently while  the  latter  was  engaged  in  making  up 
the  items,  answering  such  questions  as  were  asked 
him,  and  by  his  conduct  satisfying  deponent  that  he 
considered  every  ground  of  complaint  was  removed. 
Deponent's  reason  for  requesting  the  appellant  to  be 
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present  was,  that  under  such  extensive  contracts  extra       i854. 
charges  which  were  equitable  might  possibly  escape      Term. 


the  notice  of  the  engineers,  and  that  deponent  wished     Kidweu 


V. 


the  appellant  to  suggest  such,  if  any  there  were;  told  Baltimore 
him  this  was  deponent's  design,  and  had  the  benefit  of  k.  r.  co. 
his  suggestions  accordingly.  Has  no  recollection  that 
he  objected  to  any  of  the  items.  When  deponent 
handed  him  the  final  estimate  of  the  North  Branch 
bridge — i.  e,,  the  amount  made  up  in  dollars — the  ap- 
pellant said,  good  naturedly,  as  deponent  supposed, 
**  Is  that  all  ?  "  The  impression  made  on  deponent's 
mind  was  that  he  was  going  to  the  office  to  receive 
the  balance  due  him  according  to  the  estimate. 

Some  of  the  testimony  of  the  appellant  is  to  some 
extent  in  conflict  with  the  foregoing  testimony  of  the 
appellees,  but  does  not  materially  alter  the  case. 
Better's  testimony  tends  to  prove  that  the  resident 
engineer,  Edgerton,  obtained  from  the  appellant  bills 
only  for  such  extra  work  as  was  occasioned  by  the 
mistakes  of  the  engineer,  and  not  for  all  the  extra 
work.  But  A.  G.  Kidwell  says  that  he  took  a  great 
many  of  the  bills  for  extra  work  to  the  engineers. 
They  received  a  part,  rejected  a  part,  and  curtailed 
the  amount  of  a  good  many  of  the  bills.  Edgerton 
made  out  the  final  estimate,  and  showed  it  to  the  ap- 
pellant in  deponent's  presence.  The  appellant  com- 
plained of  a  good  many  of  the  amounts  not  being  large 
enough,  and  asked  if  they  were  not  going  to  allow  for 
laying  the  masonry  in  cement  mortar,  and  cutting  and 
dressing  the  stone.  Mr.  Atkinson  said  he  could  not 
allow  it,  because  Mr.  Latrobe  told  him  he  would  not 
allow  it.  Davis  says,  Mr.  Atkinson  showed  the  final 
estimate  to  the  appellant  in  the  presence  of  deponent, 
in  the  railroad  office  in  Baltimore;  thinks  it  was 
upwards  of  eleven  thousand  dollars.  Appellant  asked 
Atkinson  if  that  was  all  he  was  going  to  do  for  him* 
Atkinson  said,  "  Yes,  and  you  may  be  thankful  to  get 
that "  ;  and  appellant  said  he  wonld  not  take  it. 
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1864.  From  all  the  testimony  on  both  sides,  it  is  manifest 

Jaly 

Term,  that  the  appellant  submitted  all  his  claims  arising  out 


Kidweii     of  the  contracts,  or  on  account  of  the  work   done  by 

Baltimore    him  foT  the  company,  to  the  consideration  and  decision 
A  Ohio  ^      "^ 

R. R.co.  of  the  engineer:  And  upon  every  principle  of  law  or 
equity  which  is  applicable  to  the  case,  I  think  the 
final  estimates  of  the  engineer  are  conclusive,  unless 
they  can  be  avoided  on  the  ground  of  fraud  or  mistake. 
Has  fraud  or  mistake  been  shown  ?  is  therefore  the 
question  next  to  be  considered. 

In  neither  of  the  bills,  original  or  amended,  is  any 
fraud  imputed  to  the  engineers  in  making  the  final 
estimates.  The  original  bill  contains  no  allegation  of 
any  fraud  whatever.  The  amended  bill  seems  to  have 
been  filed  mainly  with  the  view  of  supplying  this 
defect ;  and  charges,  in  effect,  that  before  ant!  At  the 
time  the  bids  were  made  upon  which  the  contractB 
were  based,  the  said  company,  by  their  agents  and 
officers,  falsely  and  fraudulently  represented  to  the 
public  and  to  the  bidders,  to  induce  them  to  offer  for 
work  at  low  rates,  that  suitable  materials  for  the 
erection  of  the  bridges  were  to  be  had  convenient  to 
the  line  of  the  road  and  the  sites  of  the  bridge. 
This  charge  is  positively  denied  in  the  answer  to  the 
amended  bill,  and  is  unsustained  by  any  evidence 
whatever. 

The  amended  bill  also  charges  that  when  the  con- 
tracts were  made,  and  during  the  progress  of  the  work, 
Latrobe  and  Atkinson  were  stockholders  of  the  com- 
pany, and  therefore  not  impartial  or  disinterested ; 
that  the  appellees  did  not  inform  the  appellant  of  this 
fact,  as  they  ought  to  have  done ;  and  that  he  was  not 
aware  of  it.  The  appellees  in  their  answer  admit  that 
Latrobe  was  a  stockholder  when  the  contracts  were 
made;  but  deny  that  he  was  one  when  the  final  esti- 
mates were  made,  or  that  Atkinson  ever  was  one.  The 
answer  on  this  subject  is  sustained  by  the  evidence ; 
except  that  Atkinson  says  he  has  had  a  few  shares  of 
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stock  at  different  times,  but  had  none,  he  believes,  while 
the  North  Branch  bridge  was  in  progress.  The  only 
stock  held  by  him  since  1838  was  three  shares  held  in 
trust  for  another,  for  not  more  than  a  year,  and  then 
sold  in  November  1842. 

The  final  estimates,  as  before  stated,  were  made  by 
the  resident  engineers,  and  concurred  in  by  Atkinson, 
the  division  engineer.  I  do  not  think  their  validity  is 
affected  by  the  fact  that  when  they  were  made  Latrobe 
had  been  a  stockholder,  and  Atkinson  was  a  stockholder 
in  the  character  of  trustee  for  another,  without  having 
himself  any  interest  in  the  subject.  Whether,  if  they 
had  been  made  by  an  engineer  who,  at  the  time  of 
making  them,  was  a  stockholder  in  his  own  right,  they 
would  have  been  invalid  merely  on  that  ground,  and  in 
the  absence  of  fraud,  is  a  question  which  does  not 
arise,  and  is  therefore  not  intended  to  be  decided. 

The  answer  to  the  amended  bill  positively  denies 
fraud  of  any  kind  on  the  part  of  the  company,  their 
agents  and  oflBcers,  and  the  evidence  affords  no  proof 
of  any  such  fraud  in  the  transaction. 

As  to  the  ground  of  mistake :  If  either  of  the  bills 
contains  any  charge,  certainly  the  evidence  affords  no 
proof  of  any  such  mistake  on  the  part  of  the  engineers 
as-  can  invalidate  their  final  estimates.  There  is  no 
mistake  of  law  or  fact  apparent  upon  the  face  of  the 
estimates ;  and  the  engineers  who  made  them  testify 
that  all  the  claims  of  the  appellant  against  the  com- 
pany, on  account  of  the  bridges,  which  were  just  and 
right,  were  allowed  therein. 

On  this  subject,  see  2  Story's  Eq.  Jur.,  §  1453-4-5 
and  6,  and  Kussell  on  Arbitration  242  et  seq.,  63  Law 
Libr. 

The  final  estimates  were  intended  by  the  parties  to 
be,  and  are,  conclusive  in  regard  to  all  work  done  and 
materials  furnished  by  the  appellant  in  the  construc- 
tion of  the  bridges,  including  all  extra  work.     In  this 
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1^.  respect  the  case  differs  from  that  of  Dubois  v.  The 
Term.  Delaware  ds  Hudson  Canal  Company^  1 2  Wend.  R.  334, 
relied  on  by  the  appellant's  counsel.  All  the  items  of 
the  appellant's  claim  in  this  suit  appear  to  be  for 
work  done  by  him  in  the  construction  of  the  bridges, 
except  two  items  of  small  amount,  before  referred  to. 
One  of  these  is  for  building  two  cattle  stops ;  and  is 
proved  to  have  been  paid.  The  other  is  for  loss  on 
city  stock  ;  for  which,  I  think,  the  appellees  are  not  re- 
sponsible, the  appellant  having  agreed  to  receive  the 
stock  at  par. 

I  think  there  is  no  error  in  the  decrees  for  which 
they  ought  to  be  reversed,  and  am  for  affirming  them. 

The   other    judges    concurred    in    the    opinion   of 
MoncurCy  J. 

Decree  affirmed. 
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Faeish  &  Co.  V.  Keigle.  ism. 

July 
September  4tb. 

1.  Carriers  of  passengers  by  stages  are  liable  for  injuries  result- 

ing from  the  slightest  negligence  on  the  part  of  the  driver  or 
proprietor  of  the  stage ;  and  they  are  bound  to  use  the  ut- 
most care  and  diligence  of  cautious  persons  to  prevent  injury 
to  the  passengers. 

2.  Where  a  passenger  is  injured  by  the  upsetting  of  tlie  coach, 

the  presumption  is  that  it  occurred  by  the  negligence  of  the 
driver;  and  the  burden  of  proof  is  on  the  proprietors  of  the 
coach,  to  show  that  there  was  no  negligence  whatsoever. 

3.  Though  the  proprietors  of  the  coach  may  show  that  it  was 

reasonably  strong,  with  suitable  harness,  traf^pings  and 
equipments,  of  sufficient  strength  and  properly  made,  and 
that  the  driver  was  careful,  of  reasonable  skill  and  good 
habits,  with  steady  horses,  not  likely  to  endanger  the  safety 
of  passengers ;  3'et,  if  the  upsetting  of  the  coach  is  caused 
by  the  running  off  of  the  horses,  and  such  running  off  of  the 
horses  might  have  been  arrested  if  the  utmost  care  and  dili- 
gence of  very  cautious  persons  had  been  exercised,  the  pro- 
prietors of  the  coach  are  liable  for  the  injuries  sustained  by 
a  passenger. 

4.  If  the  coach  is  upset  by  the  running  off  of  the  horses,  and  if 

they  ran  off,  not  because  they  were  accidentally  frightened, 
but  because  the  blocks  were  out  of  the  brake,  causing  the 
stage  to  run  upon  them  ;  and  if  the  running  off  of  the  horses 
might  have  been  prevented  if  the  horses  had  been  properly 
harnessed,  or  if  the  utmost  care  and  diligence  of  a  cautious 
person  had  been  used  to  secure  the  blocks  in  the  brake,  the 
proprietors  are  liable. 
6.  Carriers  of  passengers  by  stages  are  bound  to  provide  not 
only  good  coaches,  harness,  &c.,  of  the  kind  used  on  their 
line,  but  they  are  bound  to  provide  such  as  will  best  secure 
the  safety  of  the  passengers. 

6.  If  the  coacli  is  upset  in  consequence  of  having  too  much  bag- 

gage on  the  top,  the  proprietors  are  liable  for  any  injury  sus- 
tained by  a  passenger  by  such  upsetting  of  the  coach. 

7.  In  actions  by  passengers  against  carriers,  for  injuries  sus- 

tained, the  judgment  of  the  jury  as  to  the  amount  of  the 
damages  must  govern,  unless  the  damages  allowed  are  so 
excessive  as  to  warrant  the  belief  that  the  jury  must  have 
been  influenced  by  partiality  or  prejudice,  or  misled  by  some 
mistaken  view  of  the  merits  of  the  case. 
Vol.  XI.— 88 
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1854.  This  was  an  action  on  the  case  in  the  Circuit  court 

Term,      of  Shcnandoah  county  by  John  Keigle  againet  Wil- 


Farteh  li^"^  Parish  &  Co.,  stage  owners,  to  recover  damages 
*v^^'  for  an  injury  sustained  by  the  plaintiff  by  the  upset- 
ting of  the  defendants'  stage.  The  plaintiff,  who  lived 
in  Pennsylvania,  took  a  passage  in  the  defendants' 
stage  to  go  from  Staunton  to  Winchester ;  and  he 
proved  that  after  leaving  Woodstock,  a  short  distance 
below  that  town,  the  stage  was  turned  over,  and  he 
was  very  much  injured  ;  his  head  was  severely  cut, 
and  one  of  his  legs  was  broken  immediately  above  the 
ankle,  the  small  bone  having  passed  through  the  mus- 
cles of  the  leg,  and  also  through  his  boot  and  clothes. 
He  was  confined  at  a  house  near  the  place  of  the  acci- 
dent for  six  months,  during  which  time  he  suffered 
very  severely,  and  for  a  part  of  the  time  was  occa- 
sionally delirious.  At  the  time  of  the  trial,  which 
was  a  year  after  the  occurrence,  his  leg  was  not  en- 
tirely healed,  and  was  shortened,  the  ankle  joint  was 
swollen  and  stiff,  and  he  was  obliged  to  use  crutches; 
and  tlie  physician  who  attended  him  expressed  the 
opinion  that  the  joint  would  continue  to  be  stiff,  and 
he  would  be  a  cripple  for  life.  He  was  also  subjected 
to  considerable  expense ;  having  paid  his  physician's 
bill  of  two  hundred  and  eighty  dollars,  and  to  the  man 
at  whose  house  he  was  confined  one  hundred  and  fifty- 
four  dollars  and  twelve  cents. 

The  defendants  proved  that  the  stage  used  on  the 
occasion  was  a  good  one,  and  the  gearing  was  good  of 
its  kind.  The  horses  were  also  proved  to  be  steady, 
and  the  driver  a  very  good,  prudent  and  careful  driver, 
and  a  perfectly  sober  man.  He  was  examined  as  a 
witness.  He  stated  that  he  took  charge  of  the  stage 
at  Eed  Banks,  nine  miles  above  Woodstock  ;  that  he 
then  looked  at  the  blocks  in  the  brake,  and  was  satis- 
fied they  were  in  their  proper  position  ;  and  they  held 
well  and  worked   well   from   thence    to  Woodstock. 
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The  passengers  dined  at   Woodstock  ;  and  he   there       ism. 
looked  at  the  blocks  again,  to  see  if  they  were  in  pro-      Term. 


per  condition,  but  he  did  not  at  either  place  strike  pariBh 
them  with  his  hatchet,  which  it  is  the  general  habit  to  v.**' 
carry  along  with  them  for  the  purpose  of  fixing  the 
blocks  when  they  require  it;  nor  did  he  take  hold  of 
them.  A  short  distance  from  Woodstock  the  road 
descends  for  some  distance.  Wlien  he  went  to  use  the 
brake  at  the  hill,  he  found  that  the  blocks  were  out.. 
It  appears  from  the  evidence  that  the  running  of  the 
stage  on  the  horses  frightened  them,  and  they  com- 
menced to  run ;  and  for  some  part  of  the  way  over 
which  they  ran,  and  at  the  place  where  the  stage  was- 
upset,  there  was  a  precipice  on  the  right  side  of  the^ 
road,  and  a  hill  on  the  left.  The  driver  described  his 
efforts  to  stop  the  horses,  in  which  he  failed.  He  said 
that  he  then  tried  to  keep  the  middle  of  the  road,, 
hoping  to  be  able  to  pull  up  on  reaching  a  hill  before 
him ;  but  that  the  hind  wheels  of  the  isotteh  began  ta» 
slip,  and  were  nearly  over  the  precipice  ;  and  whilst 
he  was  endeavoring  to  avoid  it,  the  coach  was  upset. 
He  stated  further  that  the  stage,  in  going  down  the- 
hill  and  around  the  turns,  rocked  very  much  from  side- 
to  side,  and  just  before  turning  over  on  the  left,  had 
been  strongly  tilted  to  the  right,  and,  falling  back,, 
tilted  the  other  way,  and  seemed  to  him  to  have  been 
for  some  distance  on  the  left  wheels  before  it  went 
entirely  over.  He  stated  further  that  he  had  no  occa- 
sion to  use  the  brake  after  he  left  Woodstock  until  he- 
commenced  descending  the  hill,  and  made  no  experi- 
ments to  ascertain  if  the  blocks  were  still  in.  The^ 
first  time  he  attempted  to  use  thfe  blocks,  he  found 
they  were  both  out.  This  was  about  half  a  mile  or  a 
little  more  from  the  tavern  in  Woodstock. 

The  witness  had  no  recollection  as  to  the  amount  of 
the  baggage  on  the  top  of  the  stage,  or  the  number  or 
size  of  the  trunks.     He  found  it  all  on  and  under  the 
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canvae  when  he  took  charge  of  the  coach,  and  had  no 
occasion  to  examine  or  handle  it.  It  appeared  that 
there  were  nine  passengers  inside  the  coach  ;  the 
plaintiff  was  sitting  with  the  driver,  and  there  was  a 
negro  man  on  top.  At  the  place  where  the  coach  was 
upset  the  road  was  smooth,  though  it  was  descending. 

The  plaintiff  proved  that  there  was  no  breeching  on 
the  horses  ;  and  one  witness  introduced  by  him,  who 
was  from  Maryland  or  Pennsylvania,  stated  that  he 
had  been  from  a  boy  engaged  in  staging,  and  had  quit 
the  business  about  ten  years  before  the  trial  ;  that  he 
considered  it  unsafe  to  rely  upon  the  brake  alone,  with- 
out breeching  on  the  horses ;  that  breeching  was  used 
on  the  National  road.  Several  witnesses  were  intro- 
duced by  the  defendants,  who  stated  that  they  had 
been  engaged  in  the  business  of  staging  for  from  eigh- 
teen to  thirty  years,  some  of  them  in  Virginia,  and  two 
in  Virginia,  North  and  South  Carolina,  and  Georgia; 
that  breeching  was  of  no  advantage  where  the  brake 
was  used,  and  that  since  the  introduction  of  brakes 
breeching  had  been  abandoned.  One  of  them  stated 
that  economy  was  not  the  object  in  dispensing  with 
breeching ;  that  they  had  sometimes  received  harness 
from  the  manufacturer  at  the  north  with  breeching, 
and  had  taken  it  off  and  hung  it  up  as  surplus  harness. 
This  witness  further  stated  that  the  blocks  would 
bounce  out  in  very  dry  weather. 

After  the  evidence  had  been  introduced,  the  plaintiff 
moved  the  court  to  instruct  the  jury : 

1.  That  passenger  carriers  are  liable  for  injuries  re- 
sulting even  from  the  slightest  negligence  on  the  part 
of  the  coachman  or  proprietor  of  the  stage,  and  that 
they  are  bound  to  use  the  utmost  care  and  diligence 
of  cautious  persons  to  prevent  injury  to  passengers. 

2.  That  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  was  injured  by  the  overturning  of  the 
«coach,  the  prima  facie  presumption  is  that  it  occurred 
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by  the  negligence  of  the  coachman,  and  the  burden       imm. 
of  proof  18  on  the  proprietors  of  the  coach,  to  estab-      Term. 


lish  that  there  was  no  negligence  whatsoever ;  and  Fariah 
that  although  this  prima  facie  presumption  may  be  v.** 
repelled  by  defendants  proving  that  the  coach  was 
reasonably  strong,  with  suitable  harness,  trappings 
and  equipments,  of  suflBcient  strength  and  properly 
made,  and  that  the  driver  was  careful,  of  reasonable 
skill  and  good  habits,  with  steady  horses,  not  likely 
to  endanger  the  safety  of  passengers ;  yet,  if  the  jury 
believe  from  all  the  evidence  that  the  running  off  of 
the  horses  caused  the  overturning  of  the  coach,  and 
that  snch  running  off  of  the  horses  might  have  been 
arrested  if  the  utmost  care  and  diligence  of  very  cau- 
tious persons  had  been  exercised,  that  then  the  de- 
fendants are  liable  in  damages  to  the  plaintiff. 

3.  If  the  jury  believe  that  the  plaintiff  was  in- 
jured by  the  upsetting  of  the  stage,  and  that  the  up- 
setting was  caused  by  the  horses  running  off;  that  the 
horses  ran  off,  not  because  they  were  accidentally 
frightened,  but  because  the  blocks  were  out  of  the 
brake,  causing  the  stage  to  run  upon  them ;  and  if 
the  jury  further  believe  that  such  running  off  of  the 
horses  might  have  been  prevented  if  the  horses  had 
been  properly  harnessed,  or  if  the  utmost  care  and 
dih'gence  of  a  cautious  person  had  been  used  to  secure 
the  blocks  in  the  brake,  that  then  the  defendants  are 
liable  in  damages. 

4.  If  the  jury  believe  that  the  coach  was  upset  in 
consequence  of  having  too  much  baggage  on  the  top 
of  the  coach,  that  the  defendants  are  liable  for  the 
injury  sustained  by  the  plaintiff  because  of  such  up- 
setting. 

The  court  gave  the  1st,  2d  and  4th  instructions^ 
without  alteration,  and  also  gave  the  3d  instruction,. 
accompanied  by  the  remark  to  the  jury  that,  in  speak- 
ing  of  the   horses  being  "properly   harnessed^"  the 
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_..       court  must  not  be  understood  to  express  any  opinion 
•rim.      whether  the  horses  should  have  breeching  or  not,  for 

that  upon  that  subject  he  would  express  no  opinion, 

leaving  it  entirely  to  the  jury  as  a  question  proper  for 

their  decision. 

The  court  also  gave  to  the  jury  the  two  following 

instructions,  asked  for  by  the  defendants : 

1.  In  the  absence  of  any  express  or  special  ex)n- 
tract,  the  proprietors  of  stage  coaches  for  the  trans- 
portation of  passengers  are  not  bound  to  guarantee, 
as  to  their  coaches,  harness  and  fixtures,  more  than 
that  they  shall  be  sound  and  complete  of  the  kind 
used  upon  their  line,  and  offered  to  the  patronage  of 
travelers.  And  they  cannot  be  charged  with  damages 
resulting,  without  negligence,  from  the  nonadoption 
of  another  kind  or  style  of  conveyance,  harness  or 
fixtures. 

2.  In  ascertaining  whether  the  injury  in  this  case 
resulted  from  negligence  or  want  of  due  precaution 
upon  the  part  of  the  driver,  the  jury  are  bound  to 
consider  his  conduct  according  to  the  rules  which  pre- 
vail in  like  cases  among  the  most  prudent,  discreet  and 
skillful  drivers  ;  and  if  they  are  satisfied  that  he  used 
every  precaution  which  experience  has  established  as 
suflicient  under  the  circumstances,  they  will  attach  no 
responsibility  to  the  defendants  because  of  an  unfore- 
seen and  improbable  accident. 

To  the  giving  of  all  and  each  of  the  said  instruc- 
tions asked  for  by  the  plaintiff,  and  to  the  instruction 
contained  in  the  remark  of  the  court  above  stated,  the 
defendants,  by  counsel,  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff 
for  nine  thousand  dollars  ;  and  a  motion  for  a  new  trial 
by  the  defendants,  on  the  grounds  that  the  verdict  was 
•contrary  to  the  evidence,  and  that  the  damages  were 
•excessive ;  which  was  overruled  by  the  court ;  and  the 
defendants  again  excepted  :  But  the  exception,  instead 


Digitized  by 


Google 


CODET    OF    APPEALS    OF    VIRGINIA.  703 

of  stating  the  facts  proved,  gave  the  evidence  of  the       is54. 
different  witnesses.     Upon   application  to  this  court      Term. 


by  the  defendants,  a  supersedeas  to  the  judgment  was      parish 
awarded. 


Michie  and  Baldwin^  for  the  appellant,  insisted  : 

1.  That  the  ground  on  which  a  carrier  of  passen- 
gers was  held  responsible  for  injuries  sustained  by 
them  is  negligence.  And  they  referred  to  Aston  v. 
Heaven^  2  Esp.  K.  533  ;  Christie  v.  Griggs^  2  Camp.  K. 
79  ;  Jones  v.  Boyce,  2  Eng.  C.  L.  K.  482 ;  Jackson  v. 
Tollett,  3  Eng.  C.  L.  E.  233 ;  Crofts  v.  Waterhouse,  11 
Eng.  C.  L.  K.  119 ;  Bremner  v.  Williams^  Id.  437 ;  Har- 
ris V.  Costar^  Id.  505  ;  Curtis  v.  Drinhwater^  22  Id.  51 ; 
Sharp  V.  Grey,  23  Id.  331 ;  Ware^  v.  Gay,  11  Pick. 
106 ;  Camden  <&  Amhoy  B.  B.  Co.  v.  Burke,  13  Wend. 
K.  611 ;  Boyce  v.  Anderson,  2  Peters'  R.  150. 

2.  That  the  principle  applicable  to  carriers  of  pas- 
sengers is  that  applicable  to  bailees  for  hire ;  and 
therefore  they  are  responsible  for  only  ordinary  ne- 
glect. And  they  referred  to  the  cases  before  cited, 
especially  Boyce  v.  Anderson,  2  Peters'  K.  150.  This 
was  a  case  of  a  carrier  of  slaves ;  and  they  said  the 
Supreme  court  held  that  the  responsibility  of  the  car- 
rier should  be  measured  by  the  law  which  is  applica- 
ble to  passengers,  rather  than  that  which  is  applicable 
to  the  carriage  of  common  goods ;  that  the  carrier 
was  answerable  for  injury  sustained  in  consequence  of 
his  negligence  or  want  of  skill,  but  no  further.  And 
that  the  court  recognized  the  rule  laid  down  in  Jones 
on  Bailments  as  applicable  to  bailees  for  hire :  That 
they  are  responsible  for  no  more  than  ordinary  neglect. 

3.  That  ordinary  neglect  is  the  want  of  that  dili- 
gence which  the  generality  of  mankind  use  in  their 
own  concerns.  Angell  on  Carr.,  p.  47,  §  45,  note  3  ; 
p.  49,  §  47.  That  this  being  the  criterion  by  which 
the  eonduct  of  the  carriers  and  their  agents  was  to  be 
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Reigle. 


Parish  And  they  .insisted  that  the  fourth  instruction  had  do 
v.°"  reference  to  any  evidence  in  the  cause,  and  was  there- 
fore erroneous. 

4.  That  the  third  instruction  given  on  the  motion 
of  the  plaintiff  was  directly  in  conflict  with  the  first 
instruction  given  on  the  motion  of  the  defendant. 
They  insisted  that  the  latter  was  correct ;  that  all 
that  could  be  required  of  the  carrier,  even  upon  the 
harshest  principles  that  had  been  applied  to  them,  is 
that  their  coaches,  harness  and  fixtures  shall  be  sound 
and  complete  of  the  kind  used  upon  their  line,  and 
offered  to  the  patronage  of  travelers. 

The  counsel  took  up  the  question  upon  principle, 
and  insisted  that,  as  it  was  an  open  question  in  this 
state,  sound  principle  and  sound  policy  forbade  the 
adoption  of  the  very  harsh  rule  which  had  been  acted 
on  in  some  of  the  cases  elsewhere — a  rule  which 
seemed  to  look  upon  carriers  of  passengers  as  crimi- 
nals to  be  punished,  not  as  useful  citizens,  to  be  en- 
couraged and  protected. 

G.  N,  Johnson^  for  the  appellees  : 

1.  Proprietors  of  stage  coaches  are  liable  for  the 
misconduct  or  neglect  of  their  drivers,  and  for  defects 
of  their  coaches,  harness  and  other  equipments.  An- 
gell  on  Carr.,  §  534,  540  ;  Story  on  Bailments,  §  592, 
593,  596  ;  and  almost  all  the  cases  cited  under  the 
other  heads. 

2.  Carriers  of  passengers  for  hire  are  liable  for  the 
smallest  negligence,  and  bound  for  the  utmost  diligence 
in  regard  to  everything  connected  with  the  safety  of 
the  passengers.  Angell  on  Carr.,  §  540  ;  Story  on  Bail- 
ments, §  598,  601,  602 ;  Astony.  Heaven^  2  Esp.  N.  P. 
K.  533  ;  Christie  v.  Griggs^  2  Camp.  R.  79  ;  Jackson  v. 
Tollett,  3  Eng.  C.  L.  R.  233  ;  CrofU  v.  Waierho^e,  11 
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Eng.  C.  L.  K.  119 ;  Sharp  v.  Grey,  23  Eng.  C.  L.  E.       ism. 
331 ;  Stokes  v.  Saltq7i8tall,  13  Peters'  K.  181 ;  Hall  v.      Term. 


Connecticut  River  Steamboat  Co,^  13  Conn.  R.  319 ;  Der-      pariah 
wort  V.  Loonier ^  21  Conn.  R.  245  ;  Ingalls  v.  Bills ^  9         v  °" 
Mete.  R.  1 ;  Peck  <&  wife  v.  Neil,  3  McLean's  R.  22— a      ^^****' 
case  in  Queen's  Bench,  Montreal,  stated  in  npte  to 
Angell  on  Carr.,  p.  520,  §  541. 

And  in  connection  with  the  above  cited  cases  of 
Chi'iatie  v.  Griggs  and  Sharp  v.  Grey,  which  relate 
chiefly  to  the  land-worthiness  of  the  coach  and  its 
equipments,  see  Israel  v.  Clark,  4  Esp.  R.  259,  and 
Breraner  v.  Williams,  11  Eng.  C.  L.  R.  437. 

3.  It  is  the  duty  of  such  carriers  and  their  agents,, 
especially  the  driver,  to  make  frequent,  careful  and 
thorough  inspections,  to  ascertain  that  all  is  right. 
Bremner  v.  Williams,  11  Eng.  C.  L.  R.  437  ;  Angell  on 
Carr.,  §  535 ;  Christie  v.  Griggs,  2  Camp.  R.  79  ;  Sharp 
V.  Grey,  23  Eng.  C.  L.  R.  331 ;  Warex,  Gay,  11  Pick. 
R.  106 ;  Ingalls  v.  Bills,  9  Mete.  R.  1. 

4.  It  is  the  duty  of  drivers  to  warn  passengers  when 
there  is  danger.  Story  on  Bail.  377,  §  598  ;  Dudley  v. 
Smith,  1  Camp.  R.  167 ;  Stokes  v.  Saltonstall,  13  Peters'^ 
R.  181 ;  Derwort  v.  Loomer,  21  Conn.  R.  245. 

5.  If  the  coach  is  overloaded  with  passengers  or 
baggage,  &c.,  and  that  may  have  caused  the  injury  to 
the  plaintiflf,  the  defendant  is  liable.  Angell  on  Carr., 
§  537  ;  Story  on  Bail.,  §  594 ;  Aston  v.  Heaven,  2  Esp. 
R.  533 ;  Israel  v.  Clark,  4  Esp.  R.  259 ;  C^crtis  v. 
Drinkwater,  22  Eng.  C.  L.  R.  51. 

6.  The  breaking  down  or  overturning  of  the  coach 
is  prima  facie  evidence  of  negligence.  Christie  v. 
Griggs,  2  Camp.  R.  79 ;  Ware  v.  Gay,  11  Pick.  R. 
106  ;  Stokes  v.  Saltonstall,  13  Peters'  R.  181 ;  Carpue 
V.  London  <&  Brighton  Railway  Co.,  48  Eng.  C.  L.  R. 
747. 

7.  If  any  neglect  of  duty  on  the  part  of  the  driver 
caused  the  accident,  it  is  no  defence  that  the  plaintiff 
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1864.       had  not  done  all  he  might  have  done  to  protect  him- 
Term.      gelf  from  danger.     And  whether  the  plaintiff's  neglect 


A  Co, 

V. 

Reigle. 


Parish  or  the  neglect  of  the  driver  caused  the  accident  is  a 
question  of  fact  for  the  jury.  Jones  v.  Boyce^  2  Eng. 
C.  L.  K.  482  ;  Curtis  v.  Drinkwater,  22  Eng.  C.  L.  E. 
51 ;  Stokes  v.  Saltonstall^  13  Peters'  K.  181 ;  IngalU  v. 
Bills ^  9  Met.  K.  1 ;  Beers  v.  Housatonuc  B.  B.  Co,^  19 
Conn.  K.  566. 

8. .  Whether  the  injury  is  to  be  attributed  to  the  neg- 
ligence of  the  carrier  or  not  is  always  a  question  of  fact 
for  the  jury,  which  is  left  to  their  judgment,  subject 
to  such  instructions  as  the  court  may  give  upon  the 
law.  See  all  the  cases  cited  for  the  other  proposi- 
tions; to  which  may  be  added  Harris  v.  Costar^  11 
Eng.  C.  L.  K.  505. 

9.  The  Court  of  appeals  will  not  judge,  upon  a  ques- 
tion of  new  trial,  either  of  the  credibility  or  weight  of 
the  evidence.  Bills  of  exception,  in  such  cases,  must 
state  the  facts  proved,  not  the  evidence.  If,  however, 
it  does  state  the  evidence,  the  Court  of  appeals  will 
disregard  all  the  evidence  which  makes  for  the  excep- 
tant ;  and  if,  by  so  doing,  the  court  can  ascertain  the 
facts  proved  by  the  other  evidence,  and  can  find  no 
evidence  to  justify  the  verdict,  then,  and  then  only, 
w^ill  it  be  set  aside.  Grayson* s  Case^  6  Gratt.  712: 
HilVs  Case^  2  lb.  594 ;  Bennett  v.  Hardaway^  6  Munf. 

•125  ;  Ewing  v.  Swing ^  2  Leigh  337 ;  Green  v.  Ashby^ 
•6  Leigh  135 ;  Pasley  v.  English^  5  Gratt.  141. 

10.  Where  there  is  no  certain  criterion  of  damages^ 
tlie  amount  to  be  given  rests  exclusively  with  the 
jury.  And  this  is  especially  true  in  actions  for  per- 
sonal injuries.  In  such  cases  the  court  will  never 
grant  a  new  trial,  on  the  ground  that  the  damages  are 
excessive,  unless  the  court  can  manifestly  see  that  the 
jury  have  been  outrageous  in  giving  such  damages  as 
greatly  exceed  the  injury;  such  as  to  convince  the 
court  that  the  jury  must  have   been    influenced  by 
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passion,  partiality,  prejudice,  or  corruption,  or  have  ism. 
been  mistaken  in  the  law  of  the  case.  Wilford  v.  Term. 
Berkeley^  1  Burr.  K.  609 ;  Coffin  v.  Coffin^  4  Mass.  R.       parish 

4  Co. 
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29  ;  Worater  v.  Proprietors  of  Canal  Bridge^  16  Pick. 
R.  541 ;  Payne  v.  Brittenham^  1  A.  K.  Marsh.  R.  440j 
591 ;  Harvey  v.  Huggins^  2  Bailey's  So.  Ca.  R.  252, 
268  ;  Park  v.  Hopkins^  Ibid.  408  ;  Sedgwick  on  Dam- 
ages, chap.  13,  1st  edi.,  p.  369;  2d  edi.,  p.  355.  But 
the  court  uses  its  power  to  set  aside  verdicts  in  such 
cases  sparingly  and  with  reluctance,  and  never  except 
in  a  very  clear  case.  Gilbert  v.  Burtenshaw^  1  Cowp. 
R.  230  ;  Sedgwick  on  Damages,  2d  edi.,  599  to  603, 
and  cases  cited  there. 

Daniel,  J.  In  the  ninth  article  of  Judge  Story's 
work  on  Bailment  is  to  be  found  the  most  concise 
and  lucid  exposition  of  the  rights,  duties  and  obliga- 
tions of  carriers  of  passengers  that  I  have  met  with. 
It  is  there  stated  that  carriers  of  passengers  merely 
for  hire  are  subject  to  the  same  responsibility  as 
carriers  of  goods  for  hire,  at  the  common  law,  so  far 
as  respects  the  baggage  of  the  passengers :  But  as  to 
the  persons  of  the  passengers  a  different  rule  prevails. 
Attempts  have  been  made  to  extend  their  responsi- 
bility as  to  the  persons  of  passengers  to  all  losses  and 
injuries,  except  those  arising  from  the  act  of  God  or 
from  the  public  enemies.  But  the  support  of  this 
doctrine  has  been  uniformly  resisted  by  the  coi^rts, 
although  a  strict  responsibility  as  to  the  carriage  of 
the  persons  of  passengers  is  imposed  upon  such 
carriers.  Section  590.  In  section  592  the  author 
proceeds  to  state,  as  the  result  of  the  decided  cases, 
that  carriers  of  persons  by  stage  coaches  are  bound 
to  provide  coaches  reasonably  strong  and  sufficient 
for  the  journey,  with  suitable  harness,  trappings  and 
equipments  ;  and  to  make  a  proper  examination  thereof 
previous  to  each  journey.     In  other  terms,  that  they 
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1864.       are  bound  to  provide  road-worthy  vehicles  suitable  for 
Term,      the  safc  transportation  of  passengers.     And  if   they 
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Fartoh  fail  ID  any  of  these  particulars,  and  any  damage  or 
injury  occur  to  the  passengers,  they  will  be  responsible 
to  the  full  extent  thereof.  Hence  (he  says)  it  has  been 
held  that  if  there  is  any  defect  in  the  original  con- 
struction of  the  stage  coach,  as,  for  example,  in  an 
axletree,  although  the  defect  be  out  of  sight,  and  not 
discoverable  upon  a  mere  ordinary  examination,  yet,  if 
the  defect  might  be  discovered  by  a  more  minute 
examination,  and  any  damage  is  occasioned  to  a  pas- 
senger thereby,  the  coach  proprietors  are  answerable 
therefor. 

In  the  next  place,  they  are  bound  to  provide  careful 
drivers,  of  reasonable  skill  and  good  habits,  for  the 
journey  ;  and  to  employ  horses  which  are  steady  and 
not  vicious,  or  likely  to  endanger  the  safety  of  their 
passengers.     Section  593. 

In  the  next  place,  they  are  bound  not  to  overload 
the  coach  either  with  passengers  or  with  luggage ;  and 
they  are  to  take  care  that  the  weight  is  suitably  ad- 
justed, so  that  the  coach  is  not  top-heavy  and  made 
liable  to  overset.     Section  594. 

They  are  bound  to  make  use  of  all  the  ordinary 
precautions  for  the  safety  of  passengers  on  the  road. 
The  coachman  must,  in  all  cases,  exercise  a  sound  and 
reasonable  discretion,  in  traveling  on  the  road,  to 
avoid  dangers  and  difficulties.  If  he  is  guilty  of  rash- 
nessj  negligence,  or  misconduct,  or  if  he  shows  any 
want  of  skill,  the  proprietors  will  be  responsible  for 
any  injury  resulting  from  his  acts.     Section  598. 

The  liabilities  of  such  carriers  naturally  flow  from 
their  duties.  As  they  are  not,  like  common  carriers  of 
goods,  insurers  against  all  injuries,  except  by  the  act 
of  God  or  by  public  enemies,  the  enquiry  is  naturally 
presented.  What  is  the  nature  and  extent  of  their  re- 
sponsibility ?     It  is  certain  that  their  undertaking  is 
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not  an  undertaking  absolutely  to  convey  safely.     But       i854. 
although  they  do  not  warrant  the  safety  of  the  passen-      Term. 
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gers,  at  all  events ;  yet  their  undertaking  and  liability  F&T\Bh 
go  to  the  extent  that  they  and  their  agents  possess  *v^" 
competent  skill,  and  that  they  will  use  all  due  care 
and  diligence  in  the  performance  of  their  duty.  But 
in  what  manner  (the  author  asks)  are  we  to  measure 
this  due  care  and  diligence  ?  Is  it  ordinary  care  and 
diligence,  which  will  make  them  liable  only  for  ordi- 
nary neglect?  Or  is  it  extraordinary  care  and  dili- 
gence, which  will  render  them  liable  for  slight  neglect  ? 
As  they  undertake  for  the  carriage  of  human  beings, 
whose  lives  and  limbs  and  health  are  of  great  impor- 
tance as  Ifvell  to  the  public  as  to  themselves,  the  ordi- 
nary principle  in  criminal  cases,  where  persons  are 
made  liable  for  personal  wrongs  and  injuries  arising 
from  slight  neglect,  would  seem  (he  says)  to  furnish 
the  true  analogy  and  rule.  It  has  been  accordingly 
held  that  passenger  carriers  bind  themselves  to  carry 
safely  those  whom  they  take  into  their  coaches,  as  far 
as  human  care  and  foresight  will  go,  that  is,  for  the 
utmost  care  and  diligence  of  very  cautious  persons, 
and  of  course  they  are  responsible  for  any,  even  the 
slightest,  neglect.     Section  601. 

In  section  601  a,  the  further  proposition  is  stated, 
that  when  injury  or  damage  happens  to  the  passengers 
by  the  breaking  down  or  overturning  of  the  coach,  or 
by  any  other  accident  occurring  on  the  ground,  the 
presumption  prima  facie  is,  that  it  occurred  by  the 
negligence  of  the  coachman  ;  and  the  onus  prohandi  is 
on  the  proprietors  of  the  coach  to  establish  that  there 
has  been  no  negligence  whatsoever,  and  that  the  dam- 
age or  injury  has  been  occasioned  by  inevitable  casu- 
alty, or  by  some  cause  which  human  care  and  foresight 
could  not  prevent.  For  the  law  will,  in  tenderness 
to  human  life  and  limbs,  hold  the  proprietors  liable  for 
the  slightest  negligence,  and  will  compel  them  to  re- 
pel, by  satisfactory  proofs,  every  imputation  thereof- 
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1854.  This  summary  of  the  law  seems  to  me  to  compre- 

Term.      hend  and  to  aflBrm  all  the  propositions  involved  in  the 
Fartoh     instructions  given  at  the  instance  of  the  defendant  in 

ft  Co. 

error. 

The  plaintiff  in  error,  in  his  petition,  denies  the 
propriety  of  each  of  these  instructions ;  but  neither  in 
the  notes  of  his  counsel  accompanying  the  petition, 
nor  in  the  argument  here,  has  any  serious  effort  been 
made  to  show,  by  argument  or  authority,  that  the  in- 
structions have  failed  to  propound  the  law  correctly, 
except  in  two  particulars.  In  order  to  determine 
whether  the  instructions  have  erred  in  either  of  these 
particulars,  a  more  special  notice  of  the  law,  in  rela- 
tion to  them,  would  seem  to  be  rendered  proper. 

In  the  first  place,  it  is  urged  that  carriers  of  per- 
sons are  responsible  for  no  more  than  ordinary  neglect ; 
and  that,  as  the  instructions  lay  down  a  rule  which  im- 
putes liability  for  a  less  degree  of  negligence  than  that 
which  constitutes  ordinary  neglect,  they  have  in  such 
particular  stated  the  law  too  strongly  against  the  plain- 
tiff in  error.  In  support  of  this  objection  the  autho- 
rity mainly  relied  upon  is  the  case  of  Boyce  v.  Ander- 
sonj  2  Peters'  R.  150.  That  case  does,  I  think,  decide 
the  law  as  the  counsel  for  the  plaintiff  states  it ;  but 
in  the  case  of  Stokes  v.  Saltonstallj  13  Peters'  R.  181, 
it  has  been  substantially,  if  not  in  terms,  overruled. 

Justice  Barbour,  in  Stokes  v.  Saltonstall^  in  review- 
ing the  decision  in  Boyce  v.  Anderson^  says :  "  That  was 
an  action  brought  by  the  owner  of  slaves  against  the 
proprietors  of  a  steamboat  on  the  Mississippi,  to  reco- 
ver damages  for  the  loss  of  the  slaves,  alleged  to  have 
been  caused  by  the  negligence  or  mismanagement  of 
the  captain  and  commandant  of  the  boat.  The  court 
distinguished  slaves,  being  human  beings,  from  goods; 
and  held  that  the  doctrine  as  to  the  liability  of  com- 
mon carriers  for  mere  goods  did  not  apply  to  them ; 
but  that,  in  respect  to  them,  the  carrier  was  responsi- 
ble only  for  ordinary  neglect.     The  court  seem  to  have 


Digitized  by 


Google 


COURT   OF    APPEALS    OF    VIKGINIA.  711 

considered  that  case  as  being  a  sort  of  intermediate  i854. 
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one  between  goods  and  passengers.     We  think,  there-  Term. 


fore,  that  anything  said  in  that  case,  in  the  reasoning      FaHah 
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of  the  court,  must  be  confined  ,in  its  application  to  v. 
that  case,  and  does  not  aflTect  the  principle  which  we 
have  before  laid  down."  And  in  a  preceding  portion 
of  the  opinion  the  general  principle  is  asserted  that, 
though  a  carrier  of  passengers  "  does  not  warrant  the 
safety  of  the  passengers,  at  all  events,  yet  his  under- 
taking and  liability  as  to  them  goes  to  this  extent : 
that  he,  or  his  agent,  (if,  as  in  this  case,  he  acts  by 
agent,)  shall  possess  competent  skill ;  and  thsitasfar  as 
human  care  and  foresight  can  go  he  will  transport  them 
safely  " ;  and  the  case  of  Aston  v.  Heaven^  2  Esp.  K.  533,. 
is  cited  with  approbation,  in  which  it  is  held  that  whilst 
the  action  stands  on  the  ground  of  negligence,  yet 
the  responsibility  attaches  to  the  smallest  negligence. 

And  in  Jackson  v.  Tollett,  3  Eng.  C.  L.  K.  233,  Lord 
Ellenborough  states  the  law  to  be,  that  "  every  person 
who  contracts  for  the  conveyance  of  others  is  hound  to 
use  the  utmost  care  and  skill ;  and  if,  through  any  erro- 
neous judgment  on  his  part,  any  mischief  is  occasioned, 
he  must  answer  for  the  consequences." 

The  case  of  Crofts  v.  Waterhouse^  11  Eng.  C.  L.  R. 
119,  is  substantially  to  the  same  effect.  So  in  Hall  v. 
Conn.  River  Steamboat  Co.^  13  Conn.  R.  319,  the  court 
held  that  whilst  the  rule  applicable  to  carriers  of  goodfr 
had  not  been  applied  in  its  fullest  extent  to  carriers  of 
persons,  because  they  have  not  the  same  absolute  con- 
trol over  passengers  that  they  have  over  goods  en- 
trusted to  their  care,  yet  that  both  policy  and  the  au- 
thority of  adjudged  cases  require  great  care  and  skill- 
ful management  in  the  transportation  of  passengers  by 
common  carriers.  They  said  it  was  but  right  it  should 
be  so ;  that  those  upon  whose  skill  and  careful  man- 
agement not  unfrequently  depend  the  lives  and  safety 
of  others  should  feel   themselves  responsible  for  any 
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Term,      fully  approved  the  instruction  given  in  the  conrt  below, 


Farteh     ^'^^^  ^^^  defendants  were  bound  to  employ  the  hi^he^t 
v^       degree  of  care  that  a  reasonable  man  would  use. 

Aelgle 

In  Stockton  v.  Frey^  4  Gill.  406,  and  in   Maury  v. 
Talmadge^  2  McLean's  R.  157,  and  in  Derwort  v.  Ltyojn- 
cr^  21  Conn.  R.  245,  the  same  doctrine  is  maintained. 
And  in  the  ease  of  the  Philadelphia  cfe  Reading  B.  Ji. 
Co.  V.  Derby,  14  How.  S.  C.  R.  486,  Justice  Grier,  in 
delivering  the  opinion  of  the  Supreme  court,  uses  the 
following  strong  and  emphatic  language  :  "  When  car- 
riers undertake  to  convey  passengers  by  the  powerful 
but    dangerous    agency  of  steam,    public    policy  and 
safety  require  that  they  be  held  to  the  greatest  possi- 
ble care  and  dih'gence.     And  whether  the  considera- 
tion for  such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance,  or  the  negligence  of  careless 
agents.     Any  negligence  in  such  case  may  well  deserve 
the  epithet  of  ^  gross, "^  "    And  in  Angell  on  the  Law  of 
Carriers  it  is  stated,  as  the  result  of  the  decided  cases, 
that  ''  the  degree  of  responsibility  to  which  carriers  of 
persons   are  subject  is  not  ordinary  care,  which  will 
make  them  liable  only  for  ordinary  neglect,  but  extra- 
ordinary  QB^TQ,  which  renders  them  liable  for  slight  ne- 
glect.   It  is  the  danger  to  the  public  which  may  proceed 
even  from  slight  faults,  unskillfulness,  or  negligence 
of  passenger  carriers  or  their  servants,  and   the  help- 
less state  in  which   passengers,  by  their  conveyances, 
are,  which  have  induced   the  courts,  both  in  England 
and  in  America,  to  bind  the  rule  of  the  contract  loc^tio 
operis  much  tighter  than  could  be  insisted   for  on  the 
ordinary  principle  of  that  contract.     The  most  incon- 
siderable departure,  therefore,  from  the  important  do- 
ties  imposed  upon  passenger  carriers  will  render  them 
liable  for  the  consequences."     Indeed,  I  have  seen  no 
case,  except  that  oi  Boyce  v.  Anderson^  which  sanctions 
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the  idea  that  the  carrier  is  not  responsible  for  slight       i854. 
neglect ;  and   I  feel  no  hesitation  in  approving  the      Term. 


instructions   of    the  judge   in   the   particular   under      parieh 
consideration. 


The  second  error  supposed  to  be  committed  by  the 
judge  below,  in  expounding  the  law  to  the  jury,  is  to 
be  found  in  the  explanation  accompanying  the  third 
instruction  asked  by  the  defendant  in  error.  In  the 
third  instruction,  it  will  have  been  seen,  the  judge  in- 
structed the  jury  that  if  they  believed  that  the  plain- 
tiff was  injured  by  the  upsetting  of  the  stage,  and  that 
the  upsetting  was  caused  by  the  horses  running  off ; 
that  the  horses  ran  off,  not  because  they  were  acci- 
dentally frightened,  but  because  the  blocks  were  out  of 
the  brake,  causing  the  stage  to  run  upon  them  ;  and 
if  the  jury  further  believed  that  such  running  off  of 
the  horses  might  have  been  prevented,  if  the  horses 
had  been  properly  harnessed,  or  if  the  utmost  care  and 
diligence  of  a  cautious  person  had  been  used  to  secure 
the  blocks  in  the  brake,  that  the  defendants  were 
liable  in  damages.  And  the  court  accompanied  this 
instruction  by  the  remark  to  the  jury,  that,  in  speak- 
ing of  the  horses  being  "  properly  harnessed,"  the 
court  was  not  to  be  understood  as  expressing  any 
opinion  whether  the  horses  should  have  had  breeching 
or  not ;  for  upon  that  subject  he  would  express  no 
opinion,  leaving  it  entirely  to  the  jury  as  a  question 
proper  for  their  decision. 

And  the  court  afterwards,  at  the  instance  of  the 
plaintiff  in  error,  instructed  the  jury  that,  in  the  ab- 
sence of  any  express  or  special  contract,  the  proprie- 
tors of  stage  coaches  for  the  transportation  of  passen- 
gers are  not  bound  to  guarantee,  as  to  their  coaches, 
harness  and  fixtures,  more  than  that  they  shall  be 
sound  and  complete  of  the  kind  used  upon  their  line, 
and  offered  to  the  patronage  of  travelers ;  and  that 
they  cannot  be  charged  with  damages  resulting,  with- 
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out  negligence,  from  the  nonadoption  of  another  kind 
or  style  of  conveyance,  harness,  or  fixtures.  The  de- 
fendant in  error  having  offered  the  testimony  of  wit- 
nesses to  show  that,  since  the  introduction  of  the 
brake,  it  was  not  safe  to  trust  to  that  as  a  means  of 
checking  the  velocity  of  stages  in  descending  hills, 
with  harness  that  had  no  breeching ;  and  the  plaintiff 
having  offered  evidence  to  show  that  when  the  brake 
was  used  the  breeching  to  the  harness  was  of  no  value 
as  a  means  of  safety,  and  that  on  his  line,  and  on 
many  other  lines,  the  breeching  had  been  abandoned 
as  useless  since  the  improvement  of  the  brake  had 
been  introduced,  it  was,  I  think,  evidently  the  pur- 
pose of  the  court,  in  the  explanation  given  of  the 
third  instruction,  to  guard  the  jury  against  the  im- 
pression that  in  saying  if  the  jury  believed  that  the 
running  off  of  the  horses  might  have  been  prevented 
if  the  horses  had  been  properly  harnessed,  <kc.,  the 
plaintiffs  in  error  were  liable,  the  court  intended  to 
express  the  opinion  that  the  failure  to  use  breeching 
to  the  harness  did  of  itself  constitute  neglect ;  whilst, 
on  the  other  hand,  the  plaintiff  in  error  was  desirous 
of  getting  rid  of  the  testimony  offered  by  his  adver- 
sary on  that  head,  by  the  instruction  which  he  asked; 
the  effect  of  which  was  to  negative  the  conclusion,  in 
law,  of  any  neglect  in  failing  to  use  the  breeching, 
though  the  jury  should  be  of  opinion,  from  the  evi- 
dence, that  harness  with  breeching  would  be  safer  than 
harness  without,  provided  they  should  also  believe 
that  the  harness  used  was  sound  and  complete,  of  the 
kind  used  upon  the  line  of  the  plaintiffs  in  error. 

It  is  insisted  by  the  counsel  of  the  plaintiff  in  error 
that  there  is  an  obvious  conflict  between  the  third  in- 
struction of  the  defendant  in  error,  as  explained  by  the 
court,  and  the  first  instruction  given  at  the  instance  of 
the  plaintiff  in  error ;  that  the  latter  properly  confined 
the  jury  to  the  enquiry  whether  the  harness  was  sound 
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and  complete  of  the  kind  used  on  the  line,  whilst  the       issi. 
former  left  the  jury  at  liberty  to  impute  neglect  to      Term. 
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the  plaintiff  in  error  in  failing  to  use  harness  of  a  ""FaHrtT 
different  kind. 

The  discrepancy  between  the  two  instructions  com- 
plained of  does,  I  think,  exist;  and  it  becomes  neces- 
sary to  enquire  which  of  the  two  instructions  is  right. 
The  question  as  to  the  liability  of  the  carrier  is  pre- 
sented in  a  peculiar  and  novel  aspect ;  but  it  will,  on 
examination,  I  think,  be  found  to  fall  within  the  influ- 
ence of  well  settled  and  familiar  principles. 

I  have  already  cited  the  authority  of  Judge  Story  ta 
show  that  the  carrier  is  bound  to  provide  coaches  rea- 
sonably strong  and  suflBcient  for  the  journey,  with 
suitable  harness,  trappings  and  equipments.  And 
there  are  numerous  cases  stating  the  law  the  same 
way ;  and,  among  others,  Christie  v.  Griggs^  2  Camp. 
K.  79;  Bremner  v.  Williams  11  Eng.  C.  L.  R.  437; 
Crofts  V.  Waterhouse^  lb.  119  ;  Sharp  v.  Grey^  23  Eng. 
C.  L.  R.  331  ;  Stockton  v.  Frey,  4  Gill's  R.  406. 

In  the  case  of  Ingalls  v.  Bills ^  9  Mete.  R.  1,  the  cor- 
rectness of  some  of  these  decisions,  so  far  as  they  go^ 
to  declare  the  stage  owner  to  be  a  warrantor  of  the 
soundness  and  suflSciency  of  the  coach  in  all  respects, 
is  denied.  And  it  was  there  held  that  when  the  acci- 
dent arises  from  a  hidden  and  internal  defect,  which  a 
ckreful  and  thorough  examination  would  not  disclose, 
and  which  could  not  be  guarded  against  by  the  exer- 
cise of  a  sound  judgment  and  the  most  vigilant  over- 
sight, then  the  proprietor  is  not  liable  for  the  injury  ^ 
but  the  misfortune  must  be  borne  by  the  sufferer.  Yet 
the  court  at  the  same  time  said,  that  the  carriers  of 
passengers  are  bound  to  use  the  utmost  care  and  dili- 
gence in  the  providing  of  safe,  sufficient  and  suitable 
coaches,  harness,  horses  and  coachmen,  in  order  to- 
prevent  those  injuries  which  human  care  and  foresight 
can  guard  against ;   and  that  if  an  accident  happens 


Digitized  by 


Google 


716 


COUKT    OF    APPEALS    OF    VIB6INIA. 


1864. 
Jnljr 
Term. 


Fartoh 
A  Co. 

V. 

Heigle. 


from  a  defect  in  the  coach,  which  might  have  been 
discovered  and  remedied  upon  the  most  careful  and 
thorough  examination  of  the  coach,  such  accident 
must  be  ascribed  to  negligence,  for  which  the  owner 
is  liable  in  case  of  injury  to  a  passenger  happening  by 
reason  of  such  accident. 

If  this  case  is  to  be  regarded  as  establishing  that  a 
latent  defect  in  the  coach,  which  a  careful  examination 
would  not  disclose,  forms  an  exception  to  the  general 
undertaking  of  the  carrier  to  furnish  a  sufficient  coach, 
(about  which  I  do  not  deem  it  necessary  to  express  an 
opinion,)  it  is  clear,  I  think,  that  this  exception  has  no 
bearing  on  the  case,  and  that,  in  expounding  the  law, 
there  was  nothing  making  it  incumbent  on  the  judge 
to  state  it.  And  the  true  point  of  enquiry,  out  of 
which  the  conflict  of  instructions  arose,  was  whether 
an  alleged  defect  in  the  harness  used  by  the  plaintiff 
in  error,  (which,  if  it  existed,  was  a  patent  defect,  con- 
sisting in  the  absence  of  a  certain  portion  of  the  har- 
ness, with  or  without  which  it  could  be  used,)  was  a 
proper  matter  of  enquiry  for  the  jury  ;  and  if  so, 
whether,  on  their  being  of  opinion  that  there  was  such 
defect,  they  could  make  it  the  ground  for  finding  the 
plaintiflf  in  error  guilty  of  neglect. 

If  the  proposition  contended  for  by  the  plaintiff  in 
^rror  is  to  be  received  as  the  law,  viz  :  that  he  under- 
takes only  that  his  coaches,  harness  and  fixtures  shail 
be  sound  and  complete  of  the  kind  used  on  his  line,  it 
follows  that  he  may  be  excused  from  liability  in  the 
face  of  the  amplest  proof  to  show  that,  owing  to  their 
style  or  kind,  they  were  positively  dangerous.  In  no 
case  that  I  have  seen  can  any  warrant  be  found  for 
such  a  rule.  Could  it  be  said,  in  the  language  of 
the  case  of  Ingalls  v.  JSillsj  that  a  carrier  uses  the 
utmost  care  and  diligence  in  the  providing  of  safe, 
sufficient  and  suitable  coaches,  harness,  &c.,  if  it  was 
«hown  that,  from  want  of  care,  skill,  or  judgment,  he 
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had  selected  for  the  use  on  his  line  a  style  of  harness       irm. 
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shown  to  be  less  safe  than   another  which  had  long      Term. 


been  in  use,  and  which   was  known  by  him   to   be  in       parish 

ft  Co. 
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use  ?     Such  a  rule  seems  to  me  to  alter  the  relative        v. 


rights  and  duties  of  the  carrier  and  passenger.  The 
passenger,  instead  of  relying  on  the  carrier  to  use  the 
proper  care  and  judgment  in  the  selection  of  the 
coach,  harness,  &c.,  with  a  view  to  its  safety,  would 
have  to  use  the  utmost  diligence,  whenever  about  to 
take  passage,  in  enquiring  into  the  style  and  fashion  of 
the  coach  used  on  the  line,  and  then  to  determine  for 
himself  whether  or  not  a  stage  constructed  after  such 
style  or  fashion  would  or  would  not,  probably,  be 
safe.  The  law,  I  think,  imposes  no  such  duty  on  the 
passenger.  He  has,  I  think,  a  right  to  expect  that  the 
carrier,  who  has  undertaken  to  use  the  greatest  care 
and  skill  in  providing  for  his  safe  passage,  will  exer- 
cise the  proper  caution  and  care  in  seeing  that  his 
coach  is  not  only  sound  and  complete  of  its  kind,  but 
is  also  of  a  safe  kind.  The  traveling  public  have  a 
right  to  expect  that  he  who  undertakes  to  fill  such  a 
responsible  post  will  bring  to  the  discharge  of  its 
duties  all  the  knowledge  that  appertains  to  the  call- 
ing; that  he  will  observe  and  compare  the  different 
kinds  of  coaches  in  use,  and  direct  his  attention  to  the 
principles  on  which  they  are  constructed,  in  order  to 
use  a  well  informed  experience  and  an  enlightened 
judgment  in  the  selection  of  such  as  will  be  most 
likely  to  insure  the  safety  of  those  who  are  to  be  car- 
ried in  them.  The  carrier  cannot  be  said  to  have  ful- 
filled the  requirements  of  the  law  so  long  as  there 
exists  any  known  want  of  safety  in  his  coaches,  har- 
ness, &c.,  whether  arising  from  defectiveness  of  mate- 
rial or  workmanship,  or  faultiness  of  the  principle  on 
which  they  are  constructed,  for  which  there  is  a  known 
remedy,  used  wisely,  as  a  means  of  safety,  by  others, 
of  skill  and  sound  judgment,  engaged  in  the  same 
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Parish  gers,  neccssarfly  incident  to  the  mode  of  travel,  which 
it  is  presumed  every  passenger  has  made  up  his  mind 
to  encounter. 

In  the  case  before  us  there  was  not  only  testimony 
tending  to  show  that  there  would  be  a  greater  degree 
of  safety  in  using  harness  with  breeching  than  with- 
out, but  that  the  horses  could  be  readily  trained  to 
the  use  of  such  harness  in  holding  back.  In  this  state 
of  things,  seeing  that  the  slight  change  in  the  harness, 
by  the  addition  of  breeching,  would  be  attended  by 
little  or  no  expense,  and  with  slight  trouble  or  incon- 
venience in  training  the  horses  to  the  use  of  it,  it 
seems  to  me  that  it  was  a  fair  subject  for  the  jury  to 
consider  (in  case  they  believed  what  the  evidence  of 
the  defendant  in  error  tended  to  prove)  whether  the 
failure  of  the  plaintiff  in  error  to  make  the  change,  as 
a  measure  of  safety,  was  not  evidence  of  a  want  of 
proper  care  and  vigilance  on  his  part,  in  providing  for 
the  safety  of  those  traveling  in  his  coaches. 

The  seeming  conflict  in  the  instructions  was  brought 
about  by  the  plaintiff  in  error,  in  asking  and  obtain- 
ing from  the  court  an  instruction  to  which,  in  the 
view  I  have  taken,  he  was  not  entitled  ;  and  there  is 
nothing,  therefore,  in  that  particular,  of  which  he  has 
any  right  to  complain. 

Upon  a  view  of  all  the  instructions  given  by  the 
court,  as  a  whole,  I  have  been  unable  to  discover  that 
they  assert  any  principle  which  bears  too  harshly  on 
the  plaintiff  in  error,  or  which  was  calculated  to  mis- 
lead the  jury,  to  his  prejudice.  And  at  a  period  when 
the  facilities  for  travel  are  so  rapidly  multiplying,  and 
the  amount  of  travel  is  so  constantly  on  the  increase, 
I  feel  no  disposition  to  relax  any  of  the  rules  which 
hold  a  carrier  to  a  strict  accountability.  TThen  so 
many  causes  are  conspiring  to  engender  and  foster  a 
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love  for  the  excitement  of  rapid  traveling,  which  is       ism. 
daily  betraying  the  managers  and  condnctors  of  every      Term. 


species  of  conveyance  into  a  fatal  disregard  of  all  the  Pariah 
precautions  essential  to  the  preservation  of  the  limbs  v  ° 
and  lives  of  those  committed  to  their  charge,  I  do  not 
think  that  the  law  should  slacken  the  reins  by  which, 
to  some  extent  at  least,  it  holds  them  in  check.  On 
the  contrary,  policy,  humanity  and  reason  all  seem  to 
require  from  the  courts  a  stern  adherence  to  the  prin- 
ciples which  tend  to  insure  the  greatest  care  on  the 
part  of  the  carrier,  and  the  least  danger  to  the  pas- 
senger. 

The  fourth  instruction  given  at  the  instance  of  the 
defendant  in  error  is  objected  to,  not  because  it  states 
the  law  incorrectly,  but  because,  as  is  said,  there  was 
no  evidence  tending  to  prove  that  the  coach  was  upset 
in  consequence  of  having  too  much   baggage  on  the 
top.     If  there  was  no  evidence  on  that  head,  the  plain- 
tiff in  error  could  not  have  been  injured  by  a  correct 
statement  of  the  law,  that  the  carrier  would  be  liable 
for  an  injury  arising  from  an  overturning  of  the  coach 
occasioned  by  its  being  too  heavily  loaded  on  the  top. 
On  the  other  hand,  if  there  was  any  competent  and 
relevant  testimony,  however  slight,  tending  to  show 
that  the  upsetting  was  due  to  that  cause,  the  defen- 
dant in  error  was  entitled  to  have  the  law  in  that  par- 
ticular hypothetically  expounded  to  the  jury.     There 
was,  I  think,  evidence  tending  to  the  proof  of  such 
fact.     Discarding  the  statement  of  the  witness  Cralle, 
that  the  driver  (Carper)  said  to  him  that  he  thought 
there  was  too  much  baggage  on  the  top,  and  that  he 
thought  the  upsetting  was  in  part  occasioned  thereby, 
as    illegal,    except    for    the    purpose    of   impeaching 
Carper,  I  think  there  was  circumstantial   evidence, 
though  slight,  tending    to    the    conclusion    that    the 
coach  was  top-heavy,  and  that  the  upsetting  may  have 
been  partly  due  to    that  cause.     It  is  in  proof  that 
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Parish  posed  docs  not  appear,  with  the  exception  that  one  of 
the  passengers  proved  that  his  trnnk  was  in  the  boot 
behind. 

Carper  says  that  he  has  no  recollection  as  to  the 
amount  of  baggage  on  the  top  of  the  stage,  or  the 
number  or  size  of  the  trunks  ;  that  "  he  found  it  all 
on  and  under  the  canvas  when  he  took  charge,  and 
had  no  occasion  to  handle  or  examine  it."  And  he 
further  states  "  that  in  coming  down  the  hill  and 
around  the  turns,  the  stage  rocked  very  much  from 
side  to  side,  and  just  before  turning  over  on  the  left 
hand,  had  strongly  tilted  to  the  right,  and,  in  falling 
back,  tilted  the  other  way,  and  seemed  to  him  to  be 
for  some  distance  on  the  left  wheels  before  it  went  clear 
over." 

And  it  is  further  shown  that  at  the  point  where  the 
coach  overturned  the  road  was  level  across,  though 
slightly  descending.  The  rocking  of  the  coach  from 
side  to  side,  and  the  manner  of  its  turning  over,  were 
circumstances  tending  to  the  inference  that  it  was  toj>- 
heavy.  I  think  the  defendant  in  error  had  a  right  to 
the  instructions. 

The  last  cause  of  error  assigned  is  the  refusal  of  the 
court  to  set  aside  the  verdict  and  grant  a  new  trial. 
We  have  no  certificate  of  the  facU^  biit  only  a  certifi- 
cate of  the  evidence.  When  such  is  the  case,  this  court 
has  uniformly  refused  to  take  cognizance  of  the  excep- 
tion, except  when  it  appears  that,  after  rejecting  all 
the  parol  evidence  in  favor  of  the  party  excepting, 
and  giving  full  force  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  court  below  still  appears  to 
be  wrong.  Pasley  v.  English^  5  Gratt.  141 ;  Rohr  v. 
Davisy  9  Leigh  30.  Applying  this  rule,  there  is  noth- 
ing to  rebut  or  weaken  the  prima  facie  case  made  by 
proof  of  the  upsetting  of  the  stage,  and  the  conse- 
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quent  injury  to  the  defendant   in  error.     So  far  from       issi. 
it,  the  evidence  in  favor  of  the  verdict  shows  most      Term. 
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clearly  a  case  of  culpable  negligence  on  the  part  of  FariBh 
the  driver.  Without  adverting  to  the  other  evidence 
in  support  of  such  a  conclusion,  the  driver's  own  ac- 
count of  his  conduct  proves  it.  He  showed  a  want 
of  ordinary  care  in  failing  to  make  a  more  minute 
examination  of  the  blocks  at  Red  Banks,  where  he 
first  took  charge  of  the  coach.  There  was  the  same 
want  of  care  in  their  examination  at  Woodstock,  when 
the  most  ample  time  and  opportunity  were  afforded 
for  a  thorough  examination.  Having  failed  to  make 
such  examination  at  Woodstock,  he  was  guilty  of  the 
grossest  negligence  in  failing  to  assure  himself  that 
the  blocks  were  in  before  he  commenced  descending 
the  hill  where  the  disaster  occurred.  In  the  absence 
of  breeching  or  any  other  substitute  by  which  the 
horses  could  hold  back  and  prevent  the  stage  from 
running  on  them,  he  knew  that  his  main,  if  not  sole, 
reliance  for  a  safe  descent  of  the  hill  was  in  the  brake, 
which,  he  also  knew,  would  be  of  no  avail  if  the 
blocks  were  not  in  place  ;  yet  he  most  negligently  and 
recklessly  commenced  the  descent  of  the  hill  without 
having  testefd  the  presence  or  absence  of  the  blocks, 
which  might  have  been  done  by  simply  applying  hig 
foot  to  the  brake.  Whilst  descending  the  hill  he  for 
the  first  time  discovered  that  the  blocks  were  out. 
The  brake  of  course  was  useless.  As  might  have 
been  expected,  the  stage  soon  began  to  run  on  the 
horses,  and  they,  in  the  absence  of  any  other  cause  of 
fright,  ran  off  and  upset  the  stage.  The  disaster  is 
thus  most  clearly  traced,  by  the  driver's  own  account 
of  his  conduct,  to  his  unpardonable  failure  to  provide 
the  means,  within  his  power,  by  which  to  prevent  it. 

It   is,  however,  in  the  last  place,  insisted  that  the 
damages  are  excessive,  and  that  this  appears  from  the 
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Term,      ought  to  havc  granted  a  new  trial  for  that  cause. 

FsHah  There   is   no   rule  of  law   fixing   the   measure  of 

V."'  damages  in  such  a  case;  and  it  cannot  be  reached  bj 
any  process  of  computation.  In  cases  of  the  kind 
the  judgment  of  the  jury  must  govern,  unless  the 
damages  are  so  excessive  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  partiality  or 
prejudice,  or  have  been  misled  by  some  mistaken  view 
of  the  merits  of  the  case.     16  Pick.  K.  547. 

On  the  one  hand,  the  damages  seem  to  be  heavy. 
On  the  other,  the  injuries,  losses  and  sufferings,  which 
they  are  designed  to  compensate,  are  proved  to  be 
^reat. 

The  head  of  the  defendant  in  error  was  severely 
cut,  and  one  of  his  legs  badly  broken,  the  smaller 
bone  protruding  through  his  clothing  and  boot.  One 
of  his  physicians  thought,  at  first,  that  amputation 
would  have  to  be  resorted  to.  His  agonies,  physical 
and  mental,  must  have  been  intense.  For  some  time 
his  mind  was  seriously  affected.  At  the  time  of  the 
trial,  rather  more  than  a  year  after  the  happening  of 
the  disaster,  his  leg  had  not  entirely  healed ;  the  limb 
was  shortened  and  the  joint  stiff.  The  use  of  crutch^ 
was  still  necessary,  and  the  physicians  expressed  the 
opinion  that  he  would  be  a  cripple  for  life.  He  was 
necessarily  confined  for  some  six  months  in  a  house 
near  the  place  of  the  disaster,  detained  Vrom  his  busi- 
ness, and  from  his  home,  which  was  in  another  state. 
The  presence  of  members  of  his  family,  some  during 
the  whole  time,  and  others  for  a  portion  of  it,  was 
necessary,  in  order  that  his  wants  and  comforts  might 
be  properly  attended  to ;  and  the  expenses  which  he 
■  encountered  in  the  discharge  of  the  bills  for  boarding 
and  the  attendance  of  his  physicians,  and  other  inci- 
dental charges,  were  necessarily  large. 
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In  view  of  such  a  state  of  facts,  I  cannot  undertake       \^- 

'  Joly 


to  say  that  the  damages  are  so  plainly  beyond  a  rea- 
sonable compensation,  so  manifestly  exorbitant,  as  to 
require  us  to  disturb  the  estimate  and  verdict  of  the 
ji^ry. 

I  think  the  judgment  ought  to  be  affirmed. 

The   other    judges    concurred    in   the   opinion   of 
Daniel^  J. 

Judgment  affirmed. 


Term. 
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glijcftmonja. 

Q^^  Nelson's  adnCr  v.  Coknwell. 


Term. 


(Absent,  ^W<rn,  P.) 
November  6th. 

1.  Courts  of  equity  have  jurisdiction  in  all  cases  to  compel  the 

delivery  of  a  specific  legacy  by  the  executor. 

2.  Though  an  executor  may  have  assented  to  a  specific  legacy, 

he  does  not  thereby  dispense  with  a  refunding  bond. 

3.  If  the  executor  has  assented  to  a  specific  legacy,  and  waived 

a  refunding  bond,  the  legatee  may  maintain  an  action  at 
common  law  against  the  executor  for  its  recovery  :  But  the 
intention  to  waive  the  refunding  bond  must  be  very  clear. 

4.  In  a  suit  by  a  residuary  legatee  against  the  representative  of 

two  estates,  in  which  it  is  contended  that  property  specifi- 
cally bequeathed  by  one  testator  is  the  property  of  the  other 
estate ;  quaere,  if  the  specific  legatee  is  not  a  necessary  party ; 
and  therefore  whether,  not  having  been  a  party,  the  record 
of  that  suit  is  evidence  against  him. 

5.  A  cause  is  brought  on  to  be  heard  upon  the  bill,  answer,  exhi- 

bits, and  award ;  quxre,  if  the  depositions  and  commissioners 
report  are  a  part  of  the  record,  and  evidence  as  such  in  a 
case  in  which  the  record  is  evidence. 

6.  An  executor,  though  he  has  authority  to  submit  a  matter  to 

arbitration,  yet  is  responsible  as  for  a  devastavit  if  by  the 
award  his  testator's  estate  is  injured. 

7.  An  executor  making  an  improvident  submission  to  award,  as 

to  a  part  of  his  testator's  estate  which  has  been  specifically 
bequeathed,  and  the  result  of  the  submission  being  that  the 
property  is  left  in  his  hands  as  his  own  property,  and  he  is 
compelled  to  pay  for  it,  the  legatee  is  not  precluded  by  the 
award  from  recovering  the  specific  property. 

8.  The  statute  of  limitations  cannot  bar  the  legatee's  claim  to 

his  specific  legacy  whilst  it  is  held  as  such  by  the  executor, 
though  he  had  long  before  assented  to  the  legacy. 

9.  A  delay  of  seventeen  years  by  a  specific  legatee  to  sue  for  his 

legacy,  held,  under  the  circumstances,  not  to  bar  his  claim. 

Jesse  Cornwell,  of  the  county  of  Prince  Willianit 
died  in  1805,  leaving  a  will,  which  does  not  seem  to 
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have  been  recorded  until  Auffust  1813.     By  his  will       issi. 

°  ''  October 

he  gave  to  his  wife,  Constance  Cornwell,  the  whole  of      Term, 
his  estate  whilst  she  remained  his  widow ;  but  if  she     Nelson's 
should  marry  again,  or  upon  her  death  without  mar-        t?' 
rying,  his  whole  estate,  after  the  payment  of  his  debts, 
was  to  be  divided  equally  amongst  his  children.     And 
he  appointed  her  and  his  son  Gustavus  his  executors. 

At  Cornwell's  death  he  left  five  children,  his  son 
Gustavus,  who  died  in  the  life  time  of  his  mother,  in- 
testate and  unmarried,  and  four  daughters,  Nancy,  who 
married  Nehemiah  Brockley ;  Lydia,  who  married  Cor- 
nelius Hoff ;  Catharine,  who  married  first  Petty  and 
afterwards  John  Appleby,  and  Kitty  Cornwell. 

Constance  Cornwell  took  possession  of  the  estate 
and  paid  the  debts,  and  seems  to  have  divided  some  of 
the  slaves  among  the  four  daughters  during  her  life. 
In  April  1810  Cornelius  Hoff  executed  a  paper,  by 
which  he  acknowledged  the  receipt  of  a  slave  named 
Martin  and  a  horse,  which,  with  what  he  had  before 
received,  was  in  full  of  the  interest  of  his  wife  in  the 
estate  of  Jesse  Cornwell  ;  and  Gustavus  Cornwell 
purchased  the  interest  of  Brockley  in  the  estate. 

Some  six  or  seven  years  after  the  death  of  Jesse 
Cornwell,  Constance  Cornwell  purchased  of  her  father 
a  negro  girl  named  Prucy,  then  about  ten  or  twelve 
years  old,  for  two  hundred  dollars ;  and  some  three  or  * 
four  years  after  this  purchase  she  sold  a  negro  man 
named  Juba,  belonging  to  her  husband's  estate. 

In  1825  Constance  Cornwell  died,  having  made  a 
will,  which  was  admitted  to  record  in  the  County 
court  of  Prince  William ;  and  Thomas  Nelson  quali- 
fied as  her  executor ;  and  at  the  same  time  qualified 
as  administrator  de  bonis  non  with  the  will  annexed 
of  Jesse  Cornwell  deceased.  By  her  will  Constance 
Cornwell  bequeathed  to  her  grand  son,  John  Cornwell, 
the  oldest  son  of  her  daughter,  Kitty  Cornwell,  the 
following  slaves,  viz :  Letty,  Prucy,  and  her  two  chil- 
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Octobor 

Term,  females  forever,  and  also  a  horse  :  And  she  directed 


Nelson's  that  hc  should  not  sell  any  of  the  slaves,  or  their  fu- 
^^  tnre  increase;  and  if  he  attempted  to  sell  them,  they 
were  to  be  free.  And  she  directed  that  the  proceeds 
of  the  sale  of  her  stock,  after  paying  her  debts,  should 
be  retained  by  her  executor,  and  applied  to  the  use 
of  the  slaves  until  John  Cornwell  came  to  the  age  of 
twenty-one  years ;  at  which  time  the  slaves  were  to  be 
delivered  to  him  by  the  executor.  The  remainder  of 
her  estate  she  directed  to  be  sold  and  divided  among 
her  four  daughters. 

The  personal  estate  of  Constance  CornweH,  includ- 
ing the  slaves  and  horse  given  to  John  Cornwell,  was 
appraised  at  five  hundred  and  seventy-nine  dollars  and 
forty-eight  cents.  Prucy  and  her  children,  of  whom 
there  were  then  three,  were  appraised  at  four  hundred 
and  fifty  dollars,  and  Letty  was  appraised  at  ten  dol- 
lars. There  was  also  a  small  tract  of  land,  which  was 
sold  by  the  executor  in  1833,  to  Catharine  Petty,  for 
one  hundred  dollars.  The  estate  of  Jesse  Cornwell, 
which  came  to  the  hands  of  the  administrator,  was  a 
slave  named  Frank,  appraised  at  three  hundred  and 
twenty-five  dollars,  and  Betsy  and  her  two  children, 
who  were  in  the  possession  of  Catharine  Petty,  and 
were  claimed  by  both  herself  and  Kitty  Cornwell ; 
and  there  was  then  a  suit  pending  by  the  latter 
against  the  former  for  the  recovery  of  them,  which 
suit  went  oflf  in  1834. 

In  June  1828  Kitty  Cornwell,  Brockley  and  wife, 
Catharine  Petty  and  Cornelius  Hoflf  entered  into  a 
covenant  with  each  other  to  submit  their  rights  in 
the  estates  of  Jesse  and  Constance  Cornwell  to 
arbitration ;  and  on  the  5th  of  December  1829  the 
arbitrators  made  their  award.  They  decided  that 
Constance  Cornwell  had  no  right  to  dispose  of  the 
property  disposed  of  by  her  will,  and  that  it  should 
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be  considered  as  the  property  of  Jesse  Cornwell's 
estate ;  that  Hoff  and  BrOckley  were  not  entitled  to 
any  further  portion  of  Jesse  Cornwell's  estate.  And 
treating  the  property  mentioned  in  the  inventory  and 
appraisement  of  both  estates  as  belonging  to  that  of 
Jesse  Cornwell,  and  deducting  from  the  amount  of 
the  whole  the  probable  worth  of  Betsy  at  the  age  of 
fourteen  years,  two  hundred  dollars,  and  the  further 
sum  of  two  hundred  dollars,  to  which  the  children 
of  Betsy  were  appraised,  and  the  further  sum  of  six 
hundred  dollars,  to  which  Gustavus  Cornwell  was 
entitled,  so  as  to  equalize  the  advancements  to  Mrs. 
Petty  and  Kitty  Cornwell,  they  divided  the  balance 
into  four  parts,  of  which  they  gave  to  each  of  these 
one  part,  and  directed  that  the  other  two  parts  should 
be  divided  among  the  four  surviving  children  of  Jesse 
Cornwell,  as  heirs  of  Gustavus  Cornwell. 

In  1835  Kitty  Cornwell  instituted  a  suit  in  equity 
in  the  Circuit  court  of  Fairfax  against  Nelson,  Hoff 
and  wife,  Brockley  and  wife,  Catharine  Petty  and 
others,  for  the  purpose  of  enforcing  the  award  of  the 
5th  of  December  1829,  and  also  of  enjoining  a  judg- 
ment recovered  against  her  by  William  J.  Weir,  as 
assignee  of  Nelson,  on  a  bond  given  by  her  to  Nelson 
for  one  year's  hire  of  the  slave  Frank,  belonging  to 
the  estate  of  Jesse  Cornwell.  In  her  bill,  after 
stating  the  foregoing  facts,  and  that  under  the  award 
she  was  entitled  to  Betsy  and  her  children,  then  four 
in  number,  she  charged  that  Nelson  had  become 
possessed  of  these  slaves,  then  as  she  believed  worth 
two  thousand  dollars,  and  that  she  was  entitled  to  a 
share  of  the  other  estate  in  his  hands ;  that  she  had 
not  been  able  to  obtain  from  Nelson  any  part  of  the 
property ;  that  pending  these  questions  as  to  the 
right  of  property  in  Jesse  Cornwell's  estate.  Nelson 
had  hired  to  her  one  of  the  slaves  belonging  to  the 
estate,  for  the  sum  of  forty  dollars,  for  which  she  had 
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given  her  bond,  bearing  interest  from  the  Ist  of 
January  1831,  which  he  had  passed  away,  so  that  it 
had  come  into  the  hands  of  William  J.  Weir,  who 
had  obtained  a  judgment  upon  it;  that  there  were 
no  debts  of  Jesse  Cornwell  to  be  paid,  and  she  was 
about  to  be  compelled  to  pay  the  amount  of  this  bond 
given  for  the  benefit  of  the  estate  to  which  she  was 
herself  entitled. 

She  further  charged  that  Nelson  had  taken  posses- 
sion of  the  slaves,  Betsy  and  her  children,  and  had 
them  appraised  as  a  part  of  the  estate  of  Jesse 
Cornwell;  and  that  by  some  fraudulent  combination 
between  Nelson,  Catharine  Petty  and  John  Appleby, 
who  claimed  one  of  the  children,  to  deprive  the 
plaintifi*  of  her  just  rights,  the  said  slaves  had  been 
sold  and  <nwa*ied  off  to  the  south. 

The  prayer  of  the  bill  was  for  a  settlement  of 
Nelson's  accounts  as  administrator  of  Jesse  ComwelFs 
estate,  and  that  he  might  be  compelled  to  pay  her  the 
amount  due  to  her  from  said  estate ;  and  that  Wil- 
liams, one  of  the  parties  made  defendants,  might  be 
enjoined  from  paying  away  the  purchase  money  of 
said  slaves  until  the  further  order  of  the  court ;  and 
for  general  relief.  An  injunction  was  awarded  accor- 
ding to  the  prayer  of  the  bill;  but  was  afterwards 
dissolved  as  to  the  judgment  obtained  by  Weir. 

Catharine  I^etty  answered,  denying  the  validity  of 
the  award,  on  various  grounds,  one  of  which  was,  that 
Constance  Cornwell  by  her  will  left  property  to  a  con- 
siderable amount,  which  it  was  contended  she  had  ac- 
quired after  the  death  of  her  husband,  to  a  certain 
John  Cornwell,  and  that  this  property  was  decided  by 
said  arbitrators  to  be  divisible  among  the  parties  to 
the  award,  when  John  Cornwell  was  no' party  thereto 
and  not  bound  by  their  decision. 

That  as  to  Betsy  and  some  of  her  increase,  she  had 
hold  adverse  possession  of  these  slaves  more  than  five 
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years  before  the  institution  of  this  suit,  and  thus,  inde- 
pendent of  any  other  pretension,  had  acquired  a  per- 
fect title  to  them.  That  the  property  of  Jesse  Corn- 
well  not  having  been  distributed  at  the  death  of  Con- 
stance Cornwell,  the  complainant  had  hired  the  negro 
man  Frank  from  Nelson,  and  had  not  paid  any  of  her 
bonds  for  the  hire  since  1827 ;  and  had  iSnally,  as  re- 
spondent was  informed  and  believed,  sold  the  said  slave 
to  a  trader ;  that  the  said  slave  would  have  sold  for 
eight  hundred  dollars ;  and  thus  the  complainant  had 
received  a  proportion  of  the  estates  of  Jesse  and  Con- 
stance Cornwell  greater  than  she  would  have  been  en- 
titled to  upon  an  equal  division  of  the  estates.  She 
admits  she  sold  the  slaves,  Betsy  and  her  children,  for 
one  thousand  five  hundred  dollars. 

Nelson  also  answered  the  bill.  After  referring  to 
the  death  of  Jesse  and  Constance  Cornwell,  he  stated 
that  Constance  Cornwell  by  her  will,  amongst  other 
things,  bequeathed  to  her  grand  son,  John  Cornwell,  a 
slave  called  Prucy  and  her  children,  and  the  increase 
of  the  females  of  them  ;  also  a  horse ;  with  a  proviso, 
that  he  should  not  be  at  liberty  to  sell  the  said  slaves, 
and  that  if  he  attempted  to  do  so,  they  should  be  free. 
And  he  stated  the  other  provisions  of  the  will.  He 
alleged  that  the  slaves  Prucy  and  her  children  were 
the  absolute  property  of  Constance  Cornwell  in  her 
own  right ;  and  were  not  held  or  claimed  by  her  under 
the  will  of  her  husband. 

He  further  states  that  the  complainant  had  hired  the 
slave  Frank  from  him,  from  1827  to  1835,  and  had 
never  paid  the  hire ;  and  that  she  had  fraudulently  sold 
him,  and  he  had  been  sent  out  of  the  state.  That 
Catharine  Petty  had  gotten  possession  of  Betsy  and 
of  one  child  she  then  had,  and  afterwards  sold  her  and 
her  four  children  to  some  person  unknown  to  him,  by 
whom  they  were  removed  from  the  state :    And  he 
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denies  that  be  was  in   any  manner  accessory   to  said 
sale. 

He  further  states  that  he  had  settled  his  accounts  of 
administration  upon  both  the  estates  of  Jesse  and  Con- 
stance Cornwell ;  and  that  he  settled  with  Hoff  and 
Nancy  Brockley  for  their  shares  in  both  estates,  and 
had  their  receipts.  That  charging  the  complainant 
with  the  hires  of  Frank  and  his  value,  she  will  be 
found  largely  a  debtor  to  the  estates ;  and  that  he  is 
ready  to  settle  with  Catharine  Petty. 

He  said  that  he  had  no  personal  knowledge  of  the 
award  mentioned  in  the  bill,  but  insisted  it  coald  not 
extend  his  liabilities;  and  having  been  founded  on  a 
gross  error  of  fact,  it  was  not  obligatory  even  on  the 
parties  to  the  submission.  That  as  to  the  land  held  by 
Constance  Cornwell  in  her  own  right,  and  as  to  the 
slave  Prucy  and  her  children,  and  the  horse  devised  to 
her  grand  son,  John  Cornwell,  who  was  yet  alive,  her 
will  was  in  all  respects  valid.  And  the  arbitrators  had 
by  their  award,  under  a  mistake  as  to  this  fact,  taken 
away  the  property  devised  to  John  Cornwell,  who  was 
no  party  to  the  submission,  and  had  adjudged  it  to 
others.  And  he  insists  that  for  this  and  other  reasons 
the  award  is  void. 

In  May  1837  the  court  made  a  decree,  directing 
Nelson  to  settle  his  accounts  of  administration  on  the 
estates  of  Jesse  and  Constance  Cornwell  before  a  com- 
missioner of  the  court;  and  it  was  further  ordered 
that  said  commissioner  take  any  and  all  such  evidence 
as  either  party  may  require,  and  report  the  same  to 
the  court.  At  the  May  term  1838  the  report  of  the 
commissioner  was  recommitted,  and  he  was  directed 
to  enquire  what  portions  of  the  slaves  or  other  pro- 
perty, in  the  proceedings  mentioned,  belonged  to  the 
estates  of  Jesse  and  Constance  Cornwell,  respectively; 
what  amounts  in  money  or  property  had  been  received 
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by  the  respective  legatees;  that  he  settle  accounts 
between  said  legatees,  and  that  he  equalize  their  shares 
of  the  same,  as  near  as  may  be,  according  to  their  re- 
spective rights  and  interests. 

At  the  May  term  1842  an  order  was  made,  by  con- 
sent of  parties,  that  the  matters  in  dispute  between 
the  parties  be  referred  to  Algernon  S.  Tebbs  and  Fer- 
dinand D.  Richardson,  with  umpire,  whose  award,  or 
the  award  of  such  umpire,  should  be  final.  And  on 
the  8th  day  of  June  1844  the  cause  came  on  to  be 
finally  heard  upon  the  bill,  answers,  exhibits  and  the 
award  of  A.  S.  Tebbs  and  F.  D.  Richardson,  which 
was  filed  at  the  preceding  term  of  the  court ;  and  no 
exceptions  having  been  taken  thereto,  it  was  decreed 
that  the  said  award  be  confirmed,  and  that  the  com- 
plainant, Kitty  Cornwell,  recover  of  the  defendant, 
Thomas  Nelson,  the  sum  of  four  hundred  and  seventy- 
four  dollars  and  sixty-four  cents,  with  legal  interest  on 
three  hundred  and  fifty-eight  dollars  and  twenty-two 
cents,  a  part  thereof,  from  the  Ist  of  October  1843 
till  paid,  and  the  costs  of  this  suit ;  and  that  the  said 
Thomas  Nelson  recover  of  Catharine  Appleby,  for- 
merly Catharine  Cornwell,  the  sum  of  three  hundred 
dollars,  with  interest  from  the  14th  of  October  1843, 
without  costs. 

There  is  a  memorandum  of  the  clerk,  made  in  the 
foregoing  cause,  that  the  award  referred  to  in  the 
foregoing  decree  is  not  now  among  the  papers  in  the 
cause,  the  same  having  been  lost  or  taken  from  the 
bundle. 

The  report  of  the  commissioner  in  this  cause  does 
not  appear ;  but  there  are  a  number  of  depositions, 
exhibits,  &c.,  which  the  clerk  states  is  a  part  of  the 
record  in  the  cause,  and  were  referred  to  and  returned 
with  the  commissioner's  report.  These  depositions 
generally  related  to  the  slaves  Frank  and  Betsy  and 
her  children ;  but  there  were  some  of  them  which  re- 
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lated  to  Prucy  and  her  children.  Although  there  wae 
some  contradiction  in  the  testimony,  yet  it  was  clear 
that  Frank  had  been  carried  off  and  sold  in  1835,  and 
that  Kitty  Com  well  had  received  the  purchase  money. 
How  much  that  was  the  evidence  did  not  disclose; 
and  the  estimate  of  his  value  varied  from  three  hun- 
dred and  fifty  dollars  to  eleven  hundred  dollars.  Prucy 
and  her  six  children  were  valued  at  that  time  by  two 
witnesses  at  one  thousand  seven  hundred  and  twenty 
dollars.  A  witness,  who  was  called  on  by  the  com- 
missioner, speaks  of  them  as  being  of  very  light  com- 
plexion ;  some  of  the  children  would  be  taken  to  be 
white,  and  they  were  generally  delicate.  They  were 
valued  at  small  prices,  on  account  of  their  complexion 
and  health. 

In  a  memorandum  of  notes  of  the  evidence  and 
points  in  the  cause,  returned  by  the  commissioner 
with  his  report,  it  is  stated  that  Nelson  was  indebted 
as  administrator  and  executor,  on  the  Istof  May  1838, 
four  hundred  and  eleven  dollars  and  twenty-four  cents 
of  principal,  and  two  hundred  and  four  dollars  and 
sixty-six  cents,  interest  to  that  date.  Up  to  that  time 
he  had  advanced  to  Catharine  Petty  two  hundred  and 
ninety-eight  dollars  and  thirteen  cents  of  principal, 
and  seventy-four  dollars  and  five  cents  of  intermit,  and 
to  Kitty  Cornwell  three  hundred  and  nineteen  dollars 
and  seventy-seven  cents  of  principal,  and  one  hundred 
and  twenty-two  dollars  and  ninety-six  cents  of  interest 
He  estimates  the  value  of  Frank,  when  sold  in  1835, 
at  one  thousand  dollars;  and  Betsy  and  her  children, 
at  same  time,  at  one  thousand  five  hundred  dollars. 
Of  Prucy  and  her  children,  he  says,  they  cannot  be 
brought  into  this  controversy,  John  Cornwell  not 
being  a  party;  and  Kitty  Cornwell  makes  no  claim 
to  them  in  her  bill  or  otherwise,  except  that  she  has 
taken  some  evidence  leaning  that  way.  These  slaves 
are  in  the  possession  of  Thomas  Nelson,  the  defendant. 
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Thomas  Nelson  died  in  1845,  and  John  C.  Weedon 
qualified  as  his  administrator.  Prucy  and  her  children 
having  been  in  the  possession  of  Nelson  at  his  death, 
"Weedon  took  possession  of  them  as  a  part  of  his  estate. 
He  sold  two  of  the  children  to  a  trader,  who  took  them 
to  Washington  city;  and  in  June  1847  John  Cornwell, 
then  living  in  Georgetown,  instituted  proceedings  to 
recover  them,  as  belonging  to  him  under  the  will  of 
Constance  Cornwell. 

In  July  1847  John  Cornwell  instituted  this  suit  in 
the  Circuit  court  of  Prince  William,  against  Weedon, 
to  recover  Prucy  and  her  other  children.  In  his  bill 
he  set  out  the  bequest  to  him  by  Constance  Cornwell^ 
of  the  slave  Prucy  and  her  children,  to  be  delivered  to 
him  when  he  attained  to  the  age  of  twenty-one  years ; 
the  taking  possession  of  the  slaves  by  Nelson  as  her 
executor;  the  death  of  Nelson  without  having  delivered 
the  slaves  to  him ;  that  the  estate  of  his  testatrix  was 
not  indebted,  or  the  debts  were  all  paid ;  that  Weedon 
had  sold  two  of  the  slaves,  and  the  plaintiff  appre- 
hended he  would  sell  the  others,  and  have  them  sent 
off  to  the  south.  And  stating  their  names,  he  said 
that  he  could  not  prove  that  Nelson  had  ever  assented 
to  the  legacy,  or  that  all  or  which  of  the  slaves  were 
in  the  possession  of  Weedon.  He  calls  upon  Weedon 
to  say  in  whose  possession  the  slaves  are ;  and  he  prays 
for  an  account  of  their  value  and  profits  since  the  death 
of  Constance  Cornwell,  for  a  delivery  of  them  to  the 
plaintiff,  and  for  general  relief. 

Weedon  demurred  to  the  bill  for  want  of  equity, 
and  because  a  personal  representative  of  Constance 
Cornwell  should  have  been  made  a  party.  He  also 
pleaded  the  statute  of  limitations ;  and  answered.  In 
his  answer  he  says  that  he  has  been  informed  that 
Prucy  and  her  children  were  not  the  property  of  Con- 
stance Cornwell,  though  she  may  have  attempted  ta 
dispose   of  them   by  her  will ;  and  he  calls  for  strict 
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proof  of  the  fact  that  they  were  hers.  He  Bavs  fur- 
ther that  Nelson  made  an  effort  to  assert  his  testatrix's 
title  to  said  slaves,  but  without  success,  and  that  they 
were  held  to  be  the  property  of  Jesse  Cornweirs  es- 
tate, and  that  Nelson  had  been  compelled  to  account 
for  them  as  such.  That  Prucy  and  her  children  be- 
longed to  Nelson  in  his  life  time,  having  been,  as  be 
was  informed,  accounted  for  by  him  to  the  legatees  of 
Jesse  Cornwell's  estate,  as  part  of  that  estate ;  and 
after  Nelson's  death  they  came  into  defendant's  pos- 
session ;  and  two  of  them  had  been  sold  by  him  to  pay 
Nelson's  debts.  That  the  slaves  had  been  kept  openly 
by  him  as  a  part  of  Nelson's  estate,  and  he  had  never 
heard  of  any  claim  set  up  to  them  by  the  plaintiff 
until  the  month  of  January  1847.  He  insisted  further 
that  the  plaintiff  was  a  free  negro  or  mulatto,  and 
therefore  had  no  right,  since  the  act  of  March  15th, 
1832,  to  maintain  any  action  or  suit  in  equity  for  the 
purpose  of  recovering  or  otherwise  acquiring  a  perma- 
nent ownership  of  any  slave  in  any  of  the  courts  of 
the  state  of  Virginia.  And  further,  that  the  plaintiff, 
having  slept  upon  his  rights  for  more  than  twenty 
years,  was  not  entitled  to  the  aid  of  a  court  of  equity, 
after  the  death  of  Nelson  and  the  loss  of  proof  by 
death  of  witnesses  and  otherwise,  for  the  purpose  of 
asserting  any  demand  under  Constance  Cornwell's 
will. 

A  number  of  witnesses  were  introduced  by  the 
plaintiff,  who  testified  as  to  the  purchase  of  Prucy, 
then  a  girl  of  ten  or  twelve  years  of  age,  by  Con- 
stance Cornwell ;  and  that  she  and  her  children  were 
always  claimed  by  her  and  considered  as  her  own  pro- 
perty. Some  of  them  also  testified  to  the  admissions 
of  Nelson,  up  to  a  short  period  before  his  death,  that 
the  slaves  were  the  property  of  John  Cornwell,  and 
that  he  held  them  for  him.  The  credibility  of  some 
of  these  witnesses  was  assailed  by  the  defendant ;  and 
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witnesses   were   introduced    by   both   parties,  whose 
opinions  as  to  their  character  for  veracity  differed. 

It  appeared  that  the  plaintiff  was  the  son  of  Kitty 
Cornwell,  and  was  a  mulatto.  He  attained  the  age  of 
twenty-one  years  in  1830  ;  and  in  1828,  when  a  minor, 
he  received  from  Nelson  the  value  of  the  horse  left 
him  by  Constance  Cornwell,  and  left  the  state ;  and, 
so  far  as  the  recor(f  shows,  was  not  heard  of  again 
until  1839,  when  he  was  living  in  Georgetown,  in  the 
District  of  Columbia,  where  he  has  continued  to  live 
ever  since.  It  appeared,  too,  that  Prucy  herself  was  a 
light  mulatto,  and  her  children  were  very  light  mulat- 
toes,  some  of  them  showing  scarce  a  trace  of  negro 
blood  ;  and  it  seemed  that  the  children  were  the  chil- 
dren of  Nelson.  The  other  facts  appearing  in  the 
cause  have  been  already  stated,  except  the  evidence 
of  A.  S.  Tebbs,  one  of  the  arbitrators  upon  whose 
award  the  decree  of  the  8th  of  June  1844,  in  the  case 
of  Kitty  Cornwell  against  Nelson  and  others,  was 
founded.  His  testimony  is  stated  by  Judge  Moncure 
in  his  opinion. 

In  the  progress  of  the  cause  the  personal  repre- 
sentative of  Constance  Cornwell  was  made  a  defen- 
dant, and  the  case  was  removed  to  the  Circuit  court  of 
Spotsylvania. 

The  cause  came  on  to  be  heard  on  the  24th  of  May 
1852,  when  the  court  overruled  the  demurrer  and  plea, 
and  made  a  decree  in  favor  of  the  plaintiff  for  the 
slaves  in  controversy,  and  for  an  account  of  profits. 
And  from  this  decree  Weedon  applied  to  this  court  for 
an  appeal,  which  was  allowed. 
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Paiton^  for  the  appellant. 

Heath  and  Neale^  for  the  appellee. 

Moncure,  «A  delivered  the  opinion  of  the  court : 
The  questions  which  arise  in  this  case  are  :  First. 
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Whether  a  court  of  chancery  has  jurisdiction  of  it  ? 
Secondly.  Whether  the  slaves  in  controversy  belong^ 
to  the  estate  of  Jesse  Comwell,  instead  of  to  Constance 
Cornwell,  at  the  time  of  her  death  i  Thirdly.  Whe- 
ther the  claim  of  the  appellee,  John  Cornwell,  to  the 
said  slaves  is  concluded  by  the  award  of  1829,  and  the 
award,  decree  and  other  proceedings  in  the  suit  of 
Kitty  Cornwell  against  Thomas  Nelson,  administrator 
of  Jesse  and  executor  of  Constance  Cornwell  and 
others  ?  And  fourthly.  Whether  it  is  concluded  by 
the  act  of  limitations,  or  by  acquiescence  or  laches  od 
the  part  of  the  appellee  ?  Another  question  was 
raised  in  the  court  below,  viz :  Whether  the  appellee, 
being  a  free  mulatto,  was  capable  of  acquiring  perma- 
nent ownership  of  the  slaves.  But  no  notice  having 
been  taken  of  that  question  in  the  petition  for  the  ap- 
peal, or  the  argument  in  this  court,  it  may  be  consi- 
dered as  having  been  abandoned  :  and  was  properly 
so  ;  the  act  of  15th  March  1832,  Sup.  Rev.  Code,  p. 
246,  having  been  passed  since  the  death  of  the  testa- 
tor, and  the  law  of  the  state  prior  to  the  passage  of 
that  act  not  having  prohibited  the  acquisition  or 
ownership  of  slaves  by  free  persons  of  color. 

Proceeding  to  consider  the  other  questions  in  the 
order  above  stated,  let  us  enquire : 

First.  Whether  a  court  of  chancery  has  jurisdiction 
of  the  case  ? 

Formerly,  in  England,  suits  for  legacies  were  gene- 
rally brought  in  the  ecclesiastical  courts.  But  they 
are  now  rarely  brought  in  those  courts,  on  account  of 
their  not  possessing  adequate  jurisdiction  to  afford 
complete  relief  in  most  cases.  2  Roper  on  Legacies 
1792.  From  the  time  of  Lord  Chancellor  Notting- 
ham, if  not  from  an  earlier  period,  courts  of  equity 
have  exercised  concurrent  jurisdiction  of  such  suits 
with  the  ecclesiastical  courts.  They  now  exercise  ju- 
risdiction in  many  cases  in  exclusion  of  those  courts : 
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as,  for  instance,  where  the  legacy  is  to  a  married  wo- 
man, or  an  infant,  or  involves  a  trust,  or  where  a  dis- 
covery of  assets  is  required.  In  this  state,  suits  for 
legacies  are  brought  in  courts  of  equity  only ;  except 
in  the  few  cases  in  which  a  court  of  common  law  has 
jurisdiction.  No  suit  will  lie  at  common  law  to  reco- 
ver a  legacy,  unless  the  executor  has  assented  thereto. 
If  no  such  assent  has  been  given,  the  remedy  is  exclu- 
sively in  the  courts  of  equity.  1  Story's  Equ.  Jur., 
§  591.  Since  the  decision  of  Deeks  v.  Strutty  5  T.  E. 
690,  it  has  been  considered  as  the  settled  doctrine  in 
England,  that  no  action  at  law  will  lie  to  recover  a 
general  legacy ;  even  though  there  be  assets,  and  the 
executor  expressly  promised  to  pay  it.  2  Koper  on 
Legacies  1798 ;  1  Story's  Equ.  Jur.,  §  591,  592.  This 
doctrine,  however,  has  not  been  recognized  in  any  case 
decided  by  this  court ;  and  Tucker,  P.,  in  Kayser^  ex^or^ 
V.  Disher^  9  Leigh  357,  seemed  to  be  unwilling  to  ad- 
mit it  in  its  whole  extent.  It  is  well  settled  in  Eng- 
land, that  an  action  at  law  is  maintainable  against  an 
executor  for  a  specific  legacy,  after  assent  given  :  and 
that  would  no  doubt  be  regarded  as  sound  doctrine  in 
this  state,  at  least  where  the  executor  waives  his  right 
to  require  a  refunding  bond.  But  it  is  laid  down  in  1 
Story's  Equ.  Jur.,  §  593,  as  very  certain,  that  courts  of 
equity  now  exercise  jurisdiction  in  cases  of  legacies, 
whether  the  executor  has  assented  thereto  or  not. 
"  The  grounds  of  this  jurisdiction  (he  says)  are  va- 
rious. In  the  first  place,  the  executor  is  treated  as  a 
trustee  for  the  benefit  of  the  legatees ;  and  therefore, 
as  a  matter  of  trust,  legacies  are  within  the  cognizance 
of  courts  of  equity,  whether  the  executor  has  assented 
thereto  or  not.  This  seems  a  universal  ground  for  the 
jurisdiction.  In  the  next  place,  the  jurisdiction  is 
maintainable  in  all  cases  where  an  account  or  disco- 
very or  distribution  of  the  assets  is  sought,  upon  ge- 
neral principles."  And  "  in  the  next  place,  there  is  in 
Vol.  XI.— 93 
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many  cases  the  want  of  any  adequate  or  complete 
remedy  in  any  other  court."  I  have  seen  no  case  in 
which  it  was  decided  that  a  court  of  equity  has  not 
jurisdiction  in  a  suit  for  a  legacy,  brought  by  the  lega- 
tee against  the  executor.  The  assent  of  the  executor 
to  the  legacy  may  give  a  right  of  action  at  law,  but 
will  not  take  away  the  right  of  suit  in  equity.  Until 
the  legacy  is  paid  or  delivered  by  the  executor  to  the 
legatee,  the  former's  trust  is  executory,  and  may  be 
enforced  in  a  court  of  equity.  The  executor  may  re- 
tract his  assent,  if  given  upon  a  reasonable  ground  for 
considering  the  assets  as  suflScient  for  all  demands,  but 
which  prove  deficient  in  consequence  of  unknown 
debts  unexpectedly  claimed.  2  Lomax  on  Ex'ors  132. 
The  legatee  cannot  be  expected  to  know  the  state  of 
4;he  assets,  and  the  executor  cannot  complain  that  the 
suit  against  him  is  brought  in  a  court  in  which  an  ac- 
count can  be  taken  of  the  assets ;  and  if  found  defi- 
cient, the  legacy  may  be  applied  to  make  up  the  defi- 
ciency. These  observations  apply  with  increased  force 
in  this  state,  in  which  an  executor,  before  he  can  be 
compelled  to  pay  or  deliver  a  legacy,  has  a  right  to 
require  a  refunding  bond  for  his  indemnity ;  unless  the 
legatee  pursue  the  course  prescribed  by  the  Code,  p. 
554,  §  32. 

An  executor  may  certainly  agree  to  dispense  with  a 
refunding  bond,  and  to  pay  or  deliver  the  legacy  to 
the  legatee,  or  hold  it  for  his  benefit ;  and  in  the  latter 
<;ase,  the  legacy  would  in  effect  be  paid  or  delivered 
to  the  legatee :  the  executor  holding  the  subject  as  his 
agent,  and  the  possession  of  the  agent  being  that  of 
the  principal.  In  such  a  case  the  remedy  of  the 
principal  against  his  agent  would  probably  be  at  law, 
and  not  in  equity.  But  to  create  such  a  case  the 
evidence  of  intention  to  waive  the  right  to  require  a 
refunding  bond  should  be  very  clear.  An  executor 
may  be  willing  to  assent  to  a  legacy,  and  even  to  hold 
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bond.  Assent  is  generally  given,  and  may  be  enforced  n^o„.. 
by  a  court  of  equity,  when  all  debts  known  to  be  in 
existence  are  paid.  But  there  may  be  other  debts ; 
and  against  them  the  refunding  bond  is  intended  to 
guard.  An  intention  to  waive  the  right  to  require 
such  bond  will  not  be  inferred  from  a  mere  assent  to 
the  legacy.  The  assent,  in  the  absence  of  dear  evi- 
dence to  the  contrary,  will  be  presumed  to  be  on 
condition  that  the  bond  be  given. 

Applying  these  principles  to  this  case,  it  is  unneces- 
sary to  enquire  whether  the  executor,  Nelson,  ever 
assented  to  the  legacy  of  the  slaves  in  controversy ; 
as  there  can  be  no  doubt  that  he  never  parted  with 
the  possession  of  them  as  executor,  nor  waived  his 
right  to  require  a  refunding  bond.  Upon  this  ground, 
therefore,  I  am  of  opinion  that  a  court  of  chancery 
has  jurisdiction  of  the  case.  Whether  it  has  jurisdic- 
tion upon  any  of  the  other  grounds  relied  on  in  the 
bill,  is  a  question  which  need  not  be  considered. 

Secondly.  Did  the  said  slaves  belong  to  the  estate 
of  Jesse  Cornwell,  instead  of  to  Constance  Cornwell, 
at  the  time  of  her  death  ? 

The  appellant  contends  that  she  sold  Juba,  who 
belonged  to  the  estate  of  her  husband,  Jesse  Cornwell, 
and  bought  Prudence  (or  Prucy)  with  the  proceeds^ 
intending  to  substitute  the  latter  in  place  of  the 
former;  and  that  whether  she  so  intended  or  not,  the 
legatees  in  remainder  of  Jesse  Cornwell  had  a  right  to 
claim  Prudence  and  her  issue  as  having  been  acquired 
by  means  of  a  trust  fund  to  which  they  were  entitled; 
or,  at  all  events,  that  these  slaves  were  liable  for  the 
debt  due  by  the  testatrix  for  the  proceeds  of  the  sale 
of  Juba. 

If  the  case  be  considered  without  reference  to  the 
record  of  the  suit  before  mentioned,  and  the  deposi- 
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tions  copied  therein,  there  can  be  no  dotibt  as  to  the 
title  of  the  testatrix  to  the  slaves  at  the  time  of  her 
death,  nor  as  to  the  right  of  the  appellee  to  claim 
them  as  legatee  under  her  will,  free  from  any  claim  of 
the  legatees  in  remainder  of  her  husband.     The  evi- 
dence shows  that  she  bought  Prudence  when  a  little 
girl,  shortly  after  her  husband's  death  in  1805,  about 
four  years  before  the  sale  of  Juba,  at  the  price  of  two 
hundred  dollars,  which  she  paid  out  of  her  own  money ; 
that  she  always  claimed,  and  was  reputed,  to  be  the 
absolute  owner  of  Prudence  and  her  children,  until 
her  death  in  1825,  when  she  bequeathed  them   to  her 
grand  son,  the  appellee  ;   that  they  were   inventoried 
and  appraised  as  part   of  her  estate  shortly  after  her 
death ;    and  that  they  were  always  held  and  claimed 
by  her  executor,  Nelson,  as  part  of  her  estate,  until  his 
own  death   in   1845.     Besides  the  record  and  deposi- 
tions aforesaid,  there   is  nothing  in  the  case  to  oppose 
this   strong  evidence  of  title,  except  some    evidence 
introduced  by  the  appellant    to  impeach  the  credit  of 
some  of  the  witnesses  of  the  appellee.     Conceding  the 
impeachment  to  be  successful,  as  far  as  it  goes,  the 
testimony  remaining  unimpeached  is  amply  sufficient 
to  sustain  the  title  of  the  testatrix   and  the  claim  of 
the  appellee. 

In  regard  to  the  additional  evidence  afforded  by  the 
record  and  depositions  in  the  suit  aforesaid  :  I  think 
it  is  at  least  questionable  whether  the  appellee  ought 
not  to  have  been  a  party  to  that  suit ;  and  not  having 
been  so,  whether  the  record  and  proceedings  therein 
are  admissible  evidence  against  him.  I  also  incline  to 
think  that  even  if  the  record  be  admissible,  the  depo- 
sitions copied  therein  are  not  properly  a  part  thereof. 
They  all  appear  to  have  been  taken  by  the  commis- 
sioner and  returned  with  his  report,  which  was  recom- 
mitted ;  and  before  another  report  was  made,  there 
was   an  order   of  reference  in  the  suit,  an  award,  and 
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a  final  decree  thereon.  The  decree  recites  that  the 
cause  came  on  to  be  heard  on  the  bills,  answers,  ex- 
hibits and  award  ;  saying  nothing  of  the  commission- 
er's report  and  depositions  ;  which  seem,  therefore,  to 
be  no  part  of  the  record,  according  to  the  case  of 
Shumate  v.  Dunbar^  6  Munf.  430.  But  without  ex- 
pressing any  definitive  opinion  upon  these  questions, 
and  considering  the  said  record  and  depositions  as  ad- 
missible evidence,  I  am  still  of  opinion  that  it  does 
not  alter  the  case;  and  that  upon  all  the  evidence 
therein  the  testatrix  was  clearly  entitled  to  the  slaves 
at  the  time  of  her  death. 

It  is  contended,  however,  that  if  she  was  entitled 
to  the  slaves,  they  were  at  least  liable  for  the  proceeds 
of  the  sale  of  Juba,  as  a  debt  due  by  her  at  the  time 
of  her  death.  If  any  such  debt  ever  existed,  it  has,  I 
think,  been  fully  satisfied.  Though  entitled  to  a  life 
estate  in  all  the  property  of  her  husband,  and  though 
she  survived  him  twenty  years,  she  appears  long  before 
her  death  to  have  made  large  advances  of  slaves  and 
other  property  to  most  of  her  children.  As  early  as 
1810,  fifteen  years  before  her  death,  she  had  made  ad- 
vances to  one  of  them,  Lydia  Hoff,  in  full  of  her  inte- 
rest in  the  estate.  She  was  one  of  the  four  distribu- 
tees of  her  deceased  son,  Gustavus,  who,  besides  his 
own  share  of  the  estate,  claimed  to  have  purchased 
the  share  of  his  sister,  Nancy  Brockley ;  on  account  of 
which  two  shares  nothing  had  been  advanced.  She 
left  some  other  estate,  besides  the  slaves  in  controversy 
and  her  interest  as  distributee  aforesaid,  which  came 
to  the  hands  of  her  executor,  Nelson,  and  on  account 
of  which  a  balance  of  two  hundred  and  thirty-eight 
dollars  and  seventy-three  cents  was  found  to  be  due 
by  him  on  the  settlement  of  his  administration  in 
1836.  The  legatees  in  remainder  have  received  the 
benefit  of  that  balance,  and  of  her  interest  as  distribu- 
tee of  her  deceased  son  ;  which,  saying  nothing  of  the 
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benefits  received  in  the  way  of  advancements,  must 
have  much  more  than  satisfied  and  compensated  any 
claim  they  could  have  against  her  on  account  of  the 
price  of  Juba.  But  in  fact  no  suit  was  ever  brought 
to  recover  any  such  claim ;  and  if  one  were  now 
brought,  the  act  of  limitations  or  lapse  of  time  would 
be  a  sufficient  defence  against  it. 

Thirdly.  Is  the  claim  of  the  appellee  concluded  by 
the  award  of  1829,  and  the  award,  decree  and  other 
proceedings  in  tlie  suit  aforesaid  ? 

I  do  not  understand  it  to  be  now  contended  that  the 
award  of  1829  is  conclusive ;  or  that  it  can  have  any 
eflFect  upon  the  case.  Neither  the  appellee,  nor  Nel- 
son, the  administrator  of  Jesse  and  executor  of  Con- 
stance Cornwell,  was  a  party  to  the  submission.  The 
award  was  void,  even  for  matter  appearing  upon  its 
face ;  was  not  acted  upon  or  executed  by  any  of  the 
parties ;  was  expressly  repudiated  by  some  of  them ; 
and  was  claimed  to  be  enforced  by  none  of  them,  ex- 
cept Kitty  Cornwell,  who  attempted  to  set  it  up  in 
her  suit  brought  in  1835.  It  may  therefore  be  dis- 
missed from  further  consideration. 

Then,  as  to  theeflectof  the  award,  decree  and  other 
proceedings  in  the  suit  aforesaid  :  In  the  argument 
of  this  case  the  question  was  raised  and  discussed. 
Whether  the  slaves  in  controversy  were  disposed  of, 
or  intended  to  be  disposed  of,  by  that  award  and  de- 
cree ?  The  counsel  for  the  appellant  maintained  the 
affirmative,  and  the  counsel  for  the  appellee  the  nega- 
tive, of  this  question.  The  award  itself  has  been 
lost ;  and  the  decree  is  merely  for  certain  sums  of 
money  in  pursuance  of  the  award.  The  contents  of 
the  award  can  only  be  conjectured,  or  inferred  from 
the  pleadings  and  proofs  in  the  suit.  The  slaves  are 
not  expressly  named  in  the  bill ;  the  main  object  of 
which  was  to  recover  the  slaves,  Betsy  and  her  chil- 
dren, claimed  to  have  been  advanced  to  the  complain- 
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ant  by  her  mother,  and  adjudged  to  be  hers  in  the 
award  of  1829;  but  which  had  been  sold  by  her  sis- 
ter, Mrs.  Petty,  for  one  thousand  five  hundred  dollars. 
Another  object  of  the  bill  was  to  enjoin  a  judgment 
which  had  been  recovered  against  her  on  one  of  her 
bonds  for  the  hire  of  the  slave  Frank,  belonging  to  her 
father's  estate ;  which  slave  she  secretly  sold  about 
the  time,  she  filed  her  bill,  and  was  of  the  value  of 
eight  or  ten  hundred  dollars.  But  for  these  objects 
the  suit  would  probably  not  have  been  brought.  For 
the  purpose  of  attaining  them,  and  especially  the  one 
first  named,  she  attempted  to  set  up  the  award  of 
1829,  and  to  have  the  estates  of  Jesse  and  Constance 
Cornwell  disposed  of  according  thereto.  Notwith- 
standing the  invalidity  of  that  award,  it  was  compe- 
tent for  the  court,  under  the  prayer  for  general  relief, 
(if  all  proper  parties  were  before  it,)  to  decree  an 
account  and  distribution  of  the  estates  of  Jesse  and 
Constance  Cornwell ;  and,  for  that  purpose,  to  deter- 
mine to  which  of  the  said  estates  the  slaves  in  con- 
troversy belonged.  Whether  the  court  did  in  fact  so 
determine,  is  the  question.  The  appellee,  John  Corn- 
well,  was  of  all  persons  the  most  interested  in  such  a 
determination ;  and  was  certainly  a  proper,  if  not  a 
necessary,  party  to  the  suit,  if  it  involved  his  title  to 
the  slaves  in  controversy.  The  fact  that  he  was  no 
party  to  the  submission  is  relied  on  by  the  executor. 
Nelson,  as  one  of  the  grounds  of  the  invalidity  of  the 
award  of  1829.  Commissioner  Macrae,  in  his  report 
in  the  suit,  says :  "  Prucy  and  her  increase  cannot,  it  is 
conceived,  be  brought  into  controversy,  and  adjudi- 
cated in  this  cause,  whilst  John  Cornwell,  to  whom 
they  were  bequeathed  by  the  will  of  C.  Cornwell  de- 
ceased, is  not  a  party  to  this  suit ;  whose  claim  cannot 
be  afl^ected  by  the  litigation  of  the  parties,  of  whom 
he  is  not  one ;  and  the  plaintifl*,  Kitty  Cornwell,  makes 
no  claim  to  Prucy  and  children  in  her  bill,  or  other- 
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wise,  except  that  she  has  taken  some  evidence  leaning 
that  way."  That  after  this  the  appellee  was  not 
made  a  party  to  the  suit,  is  an  important  fact  to  be 
considered  in  deciding  the  question  whether  the  slaves 
were  disposed  of  by  the  award  and  decree ;  especially 
since,  if  they  were  so  disposed  of,  they  were  thereby 
made  the  property  of  the  executor  Nelson  himself. 
The  executor  is  a  sufficient  representative  of  the  lega- 
tees only  when  his  interest  is  not  adverse  to  theirs. 
The  email  amount  of  the  decree  is  also  relied  on  by 
the  counsel  of  the  appellee  as  strongly  tending  to 
show  that  the  slaves  in  controversy  could  not  have 
been  charged  to  the  appellant  in  the  award.  There 
are  but  two  sums  decreed  in  the  suit :  One,  to  wit, 
four  hundred  and  seventy-four  dollars  and  sixty-four 
cents,  with  interest  on  three  hundred  and  fifty-eight 
dollars  and  twenty-two  cents  from  the  first  October 

1843,  in  favor  of  Kitty  Corn  well  against  Nelson  ;  and 
the  other,  to  wit,  three  hundred  dollars,  with  interest 
from  the  same  day,  in  favor  of  Nelson  against  Caty 
Cornwell  or  Petty. 

The  lowest  estimate  which  was  put  upon  the  value 
of  these  slaves  in  1838,  when  the  commissioner's  re- 
port was  made,  was  one  thousand  seven  hundred  and 
twenty  dollars.  They  seem  to  have  increased  rapidly 
in  value  after  that  time  until  1850,  when  they  were 
valued  at  about  five  thousand  dollars.  What  was 
their  value  in  1843,  when  the  award  was  made,  or  in 

1844,  when  the  decree  was  made,  does  not  appear, 
though  it  probably  much  exceeded  the  value  in  1838. 
Setting  down  the  value  only  at  one  thousand  seven 
hundred  and  twenty  dollars,  and  deducting  from  it  six 
hundred  dollars,  which  is  the  highest  estimate  made 
of  the  expense  of  keeping  the  slaves,  over  and  above 
their  hires,  while  they  were  in  the  hands  of  Nelson 
prior  to  1838,  a  balance  would  remain  of  one  thousand 
one  hundred   dollars,  which   is   the  lowest  sum  with 
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which  it  is  contended  he  was  charged  for  the  slaves. 
It  is  difficult  to  understand  how  he  could  have  been 
charged  even  with  this  small  sum,  consistently  with 
the  small  amount  of  the  decree  against  him.  It  is  not 
pretended  that  he  paid  anything  on  account  of  these 
slaves  to  Lydia  Hoff  or  Nancy  Brockley,  as  to  whom 
the  bill  was  dismissed.  He  says  in  his  answer  that  in 
1830  and  1833  he  settled  with  these  parties  for  their 
shares  of  both  estates,  and  held  their  acquittances ; 
and  the  fact  is  confirmed  by  the  commissioner's  report 
and  the  failure  of  these  parties  to  assert  any  claim. 
In  the  same  answer,  filed  in  1837,  he  affirms  the  con- 
tinuing title  of  the  appellee  to  the  slaves  in  contro- 
versy, which  is  inconsistent  with  the  idea  that  he 
had  previously  accounted  with  Lydia  Hoff  or  Nancy 
Brockley,  or  any  of  the  other  legatees  in  remainder, 
for  any  part  of  the  value  of  the  slaves  in  controversy. 
Therefore,  he  could  have  accounted  only  with  Kitty 
Comwell,  and  perhaps  Caty  Petty,  if  with  any  of  the 
said  legatees,  and  with  them  only  by  means  of  the 
award  and  decree  aforesaid.  And  yet  the  amount  de- 
creed against  him  is  little,  if  any,  more  than  he  seems 
from  the  materials  in  the  record  to  have  owed,  inde- 
pendently of  any  charge  on  account  of  the  slaves. 
On  the  other  hand,  one  of  the  arbitrators,  Mr.  Tebbs, 
whose  deposition  was  taken  five  years  after  the  award 
was  made,  testifies  that  the  purpose  of  the  award  was 
to  settle  the  claims  in  dispute  between  the  heirs  of 
Jesse  and  Constance  Comwell  and  Nelson,  the  admi- 
nistrator. "  The  arbitrators  took  into  their  estimate 
and  settlement  all  the  negroes  of  said  decedents'  es- 
tates. About  these  there  was  much  difficulty.  Some 
had  been  sold :  Perhaps  all  of  them.  Some  were 
claimed  by  one  party,  and  the  same  by  another. 
There  had  been  one  or  two  valuations  of  the  negroes. 
I  recollect  negro  Pru  and  her  children  had  been 
valued,  and  there  was  much  evidence  taken  as  to  the 
YoL.  XI.— 94 
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value  of  them.  So  it  was,  the  arbitrators  took  the 
whole  of  the  negroes  into  their  calculations  and  esti- 
mates with  the  other  property  of  the  estate,  and  made 
their  award  accordingly ;  aiming  at  a  final  settlement 
of  affairs  between  the  personal  representative  and  the 
distributees  of  said  decedent."  He  does  not  say  what 
disposition  the  award  made  of  Prucy  and  her  children; 
whether  it  left  them  in  the  hands  of  Nelson,  as  execu- 
tor of  Constance  Cornwell,  or  agent  of  the  appellee; 
or  whether  it  converted  them  into  the  individual  pro- 
perty of  Nelson,  and  charged  him  in  some  way  and  to 
some  extent  with  their  value.  Either  of  such  disposi- 
tions would  be  consistent  with  his  testimony  ;  though 
the  latter  would  have  been  very  irregular,  if  not  ille- 
gal, and  difficult  to  be  reconciled  with  the  amount  of 
the  decree.  The  deposition  of  the  other  arbitrator, 
F.  D.  Richardson,  was  not  taken,  and  the  inference  is 
that  he  could  give  no  information  on  the  subject. 
The  only  other  testimony  in  the  case  which  can  tend 
to  show  that  the  claim  of  the  appellee  was  intended 
to  be  concluded  or  affected  by  the  award  is  the  depo- 
sition of  his  mother,  Kitty  Cornwell,  who  says  the 
arbitrators,  in  their  award,  at  her  instance,  introduced 
Prucy  and  her  children,  as  she  believes. 

This  evidence  of  the  contents  of  the  last  award  is 
altogether  too  vague  to  conclude  and  defeat  the  claim 
of  the  appellee ;  and  I  think  the  Circuit  court  was 
right  in  the  opinion  that  "  the  slaves  were  left  unaf- 
fected and  undisturbed  by  the  said  decree,  in  the 
hands  of  Thomas  Nelson,  the  executor,  who  held  the 
same  until  his  death." 

J  also  think  the  Circuit  court  was  right  in  the 
opinion  that,  even  if  the  award  and  decree  were 
as  contended  for  by  the  appellant,  "  they  were  pro- 
duced as  the  consequence  of  an  improvident  submis- 
sion to  arbitration  of  the  interests  which  the  said  Nel- 
son was  holding  as  executor  of  Constance  Cornwell 
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and  agent  of  the  legatee ;  he,  the  said  Nelson,  holding 
as  executor  a  title  in  the  slaves,  shown  to  have  been 
incontrovertible,  and  free  from  all  question,  in  law  or 
in  equity,  and  which  ought  not,  therefore,  to  have  been 
submitted  to  arbitrators,  to  be  decided  upon  according 
to  their  vague  and  undefined  and  uncontrollable  no- 
tions of  law  and  equity  " :  that  such  submission  was  a 
devastavit  in  the  executor,  for  which  he  was  answer- 
able to  the  legatee,  if  thereby  the  slaves  were  lost 
to  the  latter.  And  "that  as  the  result  of  the  said 
award  and  consequent  decree  has  been  to  leave  the 
slaves  in  question  in  the  undisturbed  possession  of 
the  said  Nelson,  who,  it  is  contended,  became  the  en- 
tire owner  absolutely  of  the  same,  the  legatee  is  not 
deprived  of  his  recourse  upon  them,  notwithstanding 
the  award  made  under  such  improvident  and  wrongful 
submission." 

It  is  stated  in  the  petition  for  the  appeal  that  this 
case  is  believed  to  be  the  first  instance  in  which  an 
executor,  acting  hona  fide^  has  been  held  responsible 
for  an  award  under  a  submission  made  by  him.  And 
it  was  argued  by  the  counsel  for  the  appellant  that 
80  unreasonable  a  doctrine  ought  not  to  be  sustained. 

It  would  be  difficult  to  maintain  that  the  executor 
acted  hona  fide  in  this  case  in  making  the  submission,, 
if  the  award  was  in  pursuance  thereof,  and  the  eflfect 
of  it  would  be  to  conclude  the  claim  of  the  appellee 
to  the  slaves,  and  invest  the  executor  individually  with 
the  absolute  ownership  thereof.  The  circumstances 
under  which  the  submission  was  made  have  been 
already  sufficiently  stated. 

But  is  it  true  that  an  executor  or  administrator  will 
be  responsible  for  a  devastavit  in  no  case  in  which  he 
acts  hona  fide  in  making  the  submission  ?  In  a  case  de- 
cided in  15  Elizabeth,  and  reported  in  3  Leonard  53, 
it  was  held  that  an  executor  may,  as  such,  submit  to 
arbitration.     But  if  the  arbitrators  do  not  award  as 
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much  as  he  would  be  entitled  to  at  law,  it  will  be  a 
devastavit  for  the  residue ;  for  the  submission  was  his 
own  act.  The  principle  declared  in  that  early  case 
has  been  recognized  in  many  subsequent  cases,  and 
denied  in  none  that  I  have  ever  seen.  It  is  stated  as 
the  settled  doctrine  in  all  the  digests  and  abridgments 
of  the  law,  and  in  all  the  elementary  works  on  the 
subject.  Corny.  Dig.,  Administration,  I.  1,  Assets,  C  : 
Viner's  Abr.,  Executors,  G  a  3  ;  1  Bacon's  Abr.  314, 
Arbitrament  and  Award,  C  ;  1  Dana's  Abr.,  C,  13, 
Art.  2  ;  Russell  on  Arbitration,  p.  36,  63  Law  Library 
84 ;  1  Lomax  on  Ex'ors  356.  The  doctrine  was  ex- 
pressly admitted  by  two  of  the  judges  of  this  court  in 
Wheatley  v.  Martinis  admW^  6  Leigh  62.  And  in  the 
opinion  of  Judge  Cabell  in  that  case  is  contained  a 
clear  summary  of  the  law  in  regard  to  the  powers  and 
responsibilities  of  executors  and  administrators  in  this 
respect.  While  the  power  of  an  executor  or  adminis- 
trator to  refer  to  arbitration  results  from  his  power  to 
settle  all  claims  due  to  or  from  the  estate  he  repre- 
sents, and  while  the  award  is  binding  on  hira  in  his 
fiduciary  character,  and,  so  far  as  relates  to  debtors  and 
creditors,  parties  to  the  award,  is  binding  on  legatees 
and  distributees  in  the  same  manner  as  if  the  settle- 
ment had  been  made  by  him  without  an  award  ;  yet, 
if  injury  has  been  done  to  legatees  and  distributees 
by  the  award,  it  may  be  redressed  by  charging  it  as  a 
devastavit  by  him  on  the  settlement  of  his  accounts. 
Id.,  p.  71.  The  burden  of  proving  such  injury  would 
of  course  devolve  on  the  party  complaining  of  it,  and 
every  fair  presumption  would  be  made  in  favor  of  the 
award.  This  doctrine  has  been  altered  by  the  Code, 
p.  611,  §  5  ;  which,  however,  does  not  apply  to  this 
case. 

The  reason  assigned  for  the  doctrine  in  the  ease  in 
Leonard  was  that  the  submission  was  the  executor's 
own   act.     While  he  has  the  power  to  submit,  as  a 
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means  of  settlement,  he  is  not  bonnd  to  do  so ;  and 
the  award,  therefore,  before  the  law  was  altered  by 
the  Code,  gave  him  no  more  protection  against  the 
consequence  of  paying  an  nnjust  claim  than  his  volun- 
t^y  settlement  would  have  done.  An  award  in  pur- 
suance of  a  submission,  if  there  be  no  error  apparent 
on  its  face,  and  in  the  absence  of  fraud  or  mistake,  is 
conclusive.  However  incompetent  the  arbitrators  may 
be,  and  however  grossly  they  may  err  in  their  judg- 
ment of  the  law  or  fact,  there  can  be  no  appeal  from 
their  decision.  It  may  have  been  considered  unsafe 
and  dangerous  to  permit  an  executor  or  administrator 
to  refer  to  the  final  arbitrament  of  such  judges  a  con- 
troversy affecting  the  estate  of  his  decedent,  without 
holding  him  liable  for  a  devastavit  if  any  injury  re- 
sulted to  the  estate  from  the  award.  But  whether  the 
doctrine  was  reasonable  or  not,  and  what  were  the 
reasons  on  which  it  was  founded,  are  immaterial  en- 
quiries, if  I  am  right  in  saying  that  it  was  well  settled. 

The  result  of  its  application  to  this  case  is  that  the 
appellee  is  entitled  to  recover  the  slaves  in  contro- 
versy, notwithstanding  the  award,  if  he  has  shown  that 
he  would  have  been  so  entitled  if  no  such  award  had 
been  made ;  and  that  he  has  so  shown,  I  think,  suflS- 
ciently  appears  from  what  has  already  been  said.  The 
award  and  decree  thereon  may,  therefore,  be  put  out  of 
the  case ;  and  the  only  remaining  question  is : 

Fourthly.  Whether  the  claim  of  the  appellee  is  con- 
cluded by  the  act  of  limitations,  or  by  acquiescence  or 
laches  on  his  part. 

The  claim  is  certainly  not  barred  by  the  act  of  limi- 
tations. The  executor  never  held  the  slaves  adversely 
to  the  appellee,  at  least  before  the  decree  of  1844,  and 
this  suit  was  brought  in  1847.  Nor  is  it  concluded  by 
acquiescence  or  laches  on  his  part.  He  left  the  state  in 
1828,  two  years  before  he  arrived  at  age,  and  was  not 
heard  of  for  many  years  thereafter.     It  does  not  ap- 
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pear  where  he  was  until  1839,  since  which  time  he  has 
resided  in  Georgetown,  D.  C.  It  does  not  appear  that 
he  was  ever  informed  by  the  executor,  Nelson,  or  anv 
other  person,  or  had  any  knowledge  of  the  pendency 
of  Kitty  Cornwell's  suit,  or  of  any  of  the  proceedings 
therein.  She  says  that  at  the  time  the  suit  was  brought 
she  believed  that  he  was  dead,  or  had  gone  where  she 
would  never  see  or  hear  from  him  again.  Her  interest 
in  regard  to  the  slaves  was  adverse  to  his.  She  was 
interested  in  setting  up  and  enforcing  the  award  of 
1829,  which  declared  Betsy  and  her  increase  to  be 
hers,  and  the  slaves  in  controversy  to  be  a  part  of  her 
father's  estate,  of  which  she  was  one  of  the  distribu- 
tees. It  is  true  that  before  he  left  the  state  the  exe- 
cutor seems  to  have  accounted  with  him  for  the  horse 
bequeathed  to  him  by  the  testatrix ;  and  he  was 
doubtless  aware  of  the  legacy  of  the  slaves.  But  by 
the  terms  of  the  will  the  slaves  were  not  to  be  deli- 
vered to  him  by  the  executor  until  he  was  of  age ;  and 
if  he  attempted  to  sell  them,  they  were  to  be  firee. 
Whether  the  latter  condition  was  valid  or  not,  be  pro- 
bablv  believed  it  to  be  so,  and  the  effect  was  the  same. 
They  were  chargeable  slaves,  incapable,  it  seems,  of 
producing  any  hire ;  and  they  were  in  the  care  of  one 
whose  relation  to  them  gave  assurance  that  they  would 
not  be  neglected.  It  may  have  been  inconvenient  or 
illegal  to  remove  them  to  his  place  of  residence.  Un- 
der these  circumstances,  it  was  natural  and  reasonable 
tluit  he  should  permit  them  to  remain  in  the  possession 
of  the  executor.  His  having  done  so  from  the  time  of 
his  arrival  at  age,  in  1830,  until  the  institution  of  his 
suit  in  1 847,  a  period  of  seventeen  years,  is  not  of  itself 
surtioieut  e%idenoe  of  acquiescence,  or  sufficient  laches, 
to  oonohule  his  claim,  and  entitle  the  executor  to  the 
slaves  in  his  own  right.  The  evidence  against  him 
atlorvled  by  the  lapse  of  time  is  repelled,  and  not 
str^HiXthened,    by    the     surrounding     circumstances. 
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There  is  no  evidence  that  the  executor  ever  held,  or  q^^^^^. 
claimed  to  hold,  the  slaves  adversely,  unless  it  can  be  '^^^°^- 
found  in  the  award  and  decree  of  1843  and  1844,  the 
effect  of  which  has  been  fully  considered.  On  the  con- 
trary, he  continued  to  aflSrm  that  he  held  them  as  exe- 
cutor of  Constance  Cornwell,  or  as  agent  of  the  ap- 
pellee, down  to  a  recent  period  before  his  death. 

I  think  there  is  no  error  in  the  decree,  and  that  it 
ought  to  be  aflSrmed. 

Daniel,  J,  dissented  on  the  last  ground  stated  in 
the  opinion  of  the  court.  He  thought  the  appellee 
was  barred  by  his  laches. 

Decree  affirmed. 
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1.  In  a  chancery  cause,  if   upon   the  state  of   the   proofs  at 

the  time  an  issue  is  directed,  the  bill  should  be  dis- 
missed, it  is  error  to  direct  it:  And  although  the  issue  is 
found  in  favor  of  the  plaintiff,  the  bill  should,  notwith- 
standing, be  dismissed  at  the  hearing. 

2.  When  the  allegations  of  the  bill  are  positively  denied  by  the 

answer,  and  the  plaintiff  has  failed  to  furnish  two  wit- 
nesses, or  one  witness  and  corroborating  circumstances, 
in  support  of  the  bill,  it  is  error  to  direct  an  issue.  The 
onus  must  be  shifted,  and  the  case  rendered  doubtful  by 
the  conflicting  evidence  of  the  opposing  parties,  before 
an  issue  should  be  ordered. 

3.  Declarations  of  a  person  who  has  been  the  agent    in  pro- 

curing a  deed  for  another,  made  either  before  the  ne- 
gotiation for  the  deed  was  commenced,  or  after  the  exe- 
cution of  the  deed  is  completed,  are  incompetent  evidence 
against  the  grantee  in  the  deed,  to  show  that  provisions 
which  were  intended  to  be  inserted  in  the  deed  have  been 
fraudulently  omitted. 

4.  But  acts  and  declarations  of  such  person,  done  or  made  whilst 

the  negotiation  was  pending,  or  the  deed  was  in  process 
of  execution,  are  competent  evidence  against  the  grantee 
to  show  the  fraud. 

5.  The  declarations  of  the  grantor  in  a  voluntary  deed,  made 

after  its  execution,  are  not  competent  evidence  against  the 
grantee,  to  show  that  provisions  which  were  intended  to 
be  inserted  in  the  deed  have  been  fraudulently  omitted. 

6.  Nor  are  the  declarations  of  the  grantor,  made  before  the  exe- 

cution of  the  deed,  competent  evidence  against  the  grantee, 
in  favor  of  the  grantor's  heirs  and  next  of  kin,  to  show 
that  the  deed  was  fraudulently  procured. 

7.  A  conveyance  of  land  and  slaves,  upon  a  trust  to  permit  the 

slaves  to  live  upon  the  land  and  take  the  profits  of  the 
land  and  of  their  own  labor  to  their  own  use,  they  still 
continuing  to  be  slaves,  is  null  and  void,  and  passes  nothing 
to  the  grantee  or  to  the  slaves. 

The  first  of  these  cases  was  a  suit  in  equity  in  the 
Circuit  court  of  Hanover  county,  instituted  by  Betty 
and  others,  suing  in  forma  pauperis^  against  William  C. 
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Smith  in  his  life  time,  and  revived  against  his  personal 
representative,  to  recover  their  freedom.  The  bill 
was  filed  in  January  1835,  and  set  out  that  William 
Gooch,  late  of  the  county  of  Hanover,  the  father  of 
several  of  the  plaintiffs,  the  children  of  Betty,  being 
an  unmarried  man,  and  being  anxious  to  secure  to 
the  plaintiffs,  to  whom  he  stood  in  the  relation  of  a 
master,  but  particularly  to  Betty  and  her  children,  the 
full  enjoyment  of  that  liberty  which  he  had  always 
permitted,  and  intended  them  always  to  enjoy,  but 
being  an  extremely  illiterate  and  uninformed  man^ 
applied  to  one  William  C.  Smith  to  counsel  and  advise 
him  as  to  the  best  mode  of  effecting  this  wish,  and 
the  further  design  which  he  entertained  of  devoting 
the  whole  of  his  property  to  the  plaintiffs  ;  and  it  was 
determined  to  vest  the  whole  legal  title  to  the  persons 
and  property  aforesaid  in  the  said  Smith,  for  the  pur- 
poses aforesaid.  That  in  pursuance  of  this  purpose  a 
deed  was  executed.  That  this  was  the  sole  consider- 
ation and  purpose  of  the  deed,  though  by  the  fraud 
of  Smith  this  purpose  is  omitted  to  be  expressed  in 
the  deed.  That  this  fraud  was  perpetrated,  as  they 
believe,  by  falsely  reading  the  deed  to  Gooch,  who 
therefore  did  not  know  its  contents  and  real  character, 
but  thought  he  had  only  made  a  will. 

They  further  state  that  when  the  deed  was  first 
executed,  Smith  admitted,  as  he  had  since  done,  the 
true  purpose  for  which  it  was  made ;  but  a  short  time 
afterwards,  Gooch  being  informed  that  Smith  would 
claim  the  subject  of  conveyance  as  his  own,  he  exe- 
cuted another  paper,  which  they  exhibited,  in  which 
he  declares  the  real  intent  and  purpose  of  the  con- 
veyance aforesaid,  which  he  calls  his  will,  and  directs 
that  all  control  over  the  subject  shall  beiaken  from 
Smith,  if  he  attempts  to  hire  out  or  sell  any  of  his 
negroes,  or  to  sell  his  land. 

They  further  state  that  Gooch  died  in  the  spring  of 
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the  year  1832,  and  that  Smith  permitted  the  plaintiffs 
to  remain  in  possession  of  the  land  and  other  property 
left  by  Gooch,  and  employed  Jesse  Barker  to  snper- 
intend  and  manage  the  whole,  until  recently,  when  he 
had  set  up  a  claim  to  the  plaintiffs  and  the  property ; 
had  sold  that  which  was  perishable,  and  had  rented 
out  the  land ;  and  had  attempted  to  sell  some  of  the 
plaintiffs ;  and  threatened  to  sell  the  land  and  the 
plaintiffs,  and  would  without  doubt  do  so  unless  re- 
strained by  an  order  of  the  court. 

The  prayer  of  the  bill  was  that  Smith  might  be 
enjoined  from  selling  or  hiring  them  out,  or  otherwise 
molesting  them,  until  the  matter  could  be  heard ;  and 
that  they  might  be  protected  in  the  enjoyment  of  the 
land  until  their  rights  were  ascertained,  and  they  were 
fully  emancipated. 

The  deed  from  Gooch  to  Smith  bears  date  the  21st 
of  April  1831,  and  for  the  love  and  affection  he  has 
for  Smith,  and  for  divers  acts  of  kindness  and  favor 
done  by  the  said  William  C.  Smith,  and  for  the  further 
consideration  of  one  dollar,  he  conveys  to  him,  with 
general  warranty,  his  land,  his  slaves,  and  all  his  pro- 
perty of  every  description ;  but  with  a  condition  that 
Gooch  shall  keep  possession,  and  have  free  use  and 
enjoyment  of  all  the  property  named  in  the  deed,  for 
his  life ;  and  at  his  death  Smith  shall  have  the  land, 
slaves,  and  their  future  increase,  and  all  other  property 
of  every  description,  both  real  and  personal,  which 
Gooch  may  have  or  possess  at  the  time  of  his  death. 

On  this  deed  was  endorsed  the  certificate  of  the 
deputy  clerk  of  the  County  court  of  Hanover,  that 
it  was  acknowledged  in  his  oflSce  by  Gooch  on  the 
day  of  its  date. 

The  other  paper  exhibited  with  the  bill  was  exe- 
cuted by  Gooch,  and  bears  date  the  10th  of  Novem- 
ber 1831.  In  it  he  says:  I,  William  Gooch,  being 
willing  that  William  Smith  should  hold  all  my  people 
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and  plantation  according  to  my  will,  which  is  recorded 
in  Hanover  oflSce  ;  but  if  he  should  attempt  to  hire 
out,  sell,  or  convey  any  of  said  negroes,  or  sell  my 
land  that  I  have  for  my  said  negroes,  I  wish  it  to  be 
taken  from  him,  and  put  in  the  hands  of  Jesse  Barker 
immediately ;  that  it  never  was  my  intention  for  any 
of  my  negroes  to  be  sold  or  hired. 

William  C.  Smith  answered  the  bill.  Referring  to 
the  deed  of  April  2l6t,  1831,  he  says:  So  far  as  the 
bill  seeks  to  charge  him  with  any  fraudulent  or  unfair 
transaction,  either  in  the  procurement  or  execution  of 
the  said  deed,  or  in  obtaining  the  property  thereby 
conveyed,  he  denies  the  statement  and  charges  of  the 
bill,  and  avers  that  they  are  utterly  false.  That  he 
was  particularly  acquainted  with  Gooch,  and  had  ren- 
dered him  many  acts  of  kindness.  Amongst  other 
things  done  by  him  in  that  way,  he  permitted  Gooch 
to  retain  in  his  service  a  negro  man  slave  named  Reu- 
ben for  the  space  of  five  years  ;  and  that  slave  having 
fallen  into  bad  health,  at  the  request  of  Gooch,  he  took 
said  slave  home,  and  permitted  Gooch  to  have  in  his 
place  another  slave  named  Aaron,  who  was  retained 
by  him  until  his  death,  a  period  of  four  years.  That 
Gooch  had  the  services  of  these  slaves  for  nine  years, 
and  never  paid  to  the  defendant  a  cent  for  them. 
Gooch  had  also  the  use  of  a  mare  of  the  defendant  for 
some  length  of  time.  That  these  facts  might  and  pro-* 
bably  did  operate  on  Gooch  in  making  the  disposition 
of  his  property  in  said  deed. 

He  further  stated  that  the  deed  had  been  acknow- 
ledged by  Gooch  before  the  clerk  in  his  oflBce.  That 
the  defendant  was  not  present  either  at  the  execution 
or  acknowledgment  of  the  deed,  and  had  no  partici- 
pation in  either;  and  that  on  the  25th  of  January 
1830  Gooch  had  executed  another  deed,  in  all  its  pro- 
visions like  that  exhibited  with  the  bill.  That  this 
deed  was  also  executed  in  the  absence  and  without 
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the  agency  of  the  defendant,  was  attested  by  three 
witnesses,  two  of  whom  were  yet  living ;  and  was 
found  by  the  defendant  amongst  the  papers  of  his 
father,  Charles  Smith,  one  of  the  attesting  witnesses. 

He  denied  that  Jesse  Barker  had  held  the  proj)erty 
for  the  defendant  up  to  the  time  of  filing  the  bill :  he 
was  employed  to  do  some  work  upon  the  farm,  but 
never  had  permanent  occupancy  of  it.  He  questions 
the  right  of  the  plaintiffs  to  impeach  the  provisions  of 
the  deed,  as,  whether  valid  or  not,  they  can  have  no 
right  to  freedom  under  or  against  it. 

The  deed  of  the  25th  of  January  1830  is,  as  to  its 
provisions,  a  duplicate  of  that  of  February  21st,  1S31 ; 
and  it  is  attested  by  Charles  Smith,  Joseph  Ladd  and 
William  L.  Dennett. 

The  second  of  these  suits  was  instituted  in  March 
1S37,  in  the  same  court,  by  Littleberry  Thurman 
and  others,  heirs  and  next  of  kin  of  William  Gooch, 
against  William  C.  Smith,  for  the  purpose  of  setting 
aside  the  deed  of  April  21st,  1831,  and  recovering  the 
prv>perty.  They  charge  that  the  deed  was  fraudu- 
lently procured  by  misrepresenting  its  contents,  and 
stating  its  purport  to  be  altogether  different  from  what 
it  really  was. 

Smith  in  his  answer  averred  that  the  charge  in  the 
bill  was  altogether  groundless  and  untrue.  He  says 
that  he  had  nothing  to  do  with  the  drawing  and  pre- 
paring the  deed,  and  was  not  present  when  it  was 
prepared  and  executed,  or  when  it  was  placed  on  re- 
corvl.  That  Gooch  was  much  attached  to  him,  and 
had  for  many  years  before  his  death  declared  that  he 
intended  to  give  him  all  his  property  at  his  death; 
that  he  had  determined  that  his  relations,  who  had 
neglected  him,  should  have  none  of  it ;  and  he  Tolun- 
tarily  employed  a  highly  respectable  gentleman  to 
prepare  said  deed  for  him.  That  there  was  no 
consideration  moving  Gooch  to  execute  the  deed  but 
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his  attachment  to  and  friendship  for  the  defendant  for 
his  many  acts  of  friendship  rendered  to  said  Gooch  for 
a  series  of  years,  unless  he  considered  that  the  various 
sums  of  money  lent  him,  amounting  to  six  or  seven 
hundred  dollars,  was  a  consideration  in  part. 

On  the  17th  of  April  1840  the  court  made  a  decree 
in  both  causes,  that  an  issue  be  made  up  and  tried  by 
a  jury  at  the  bar  of  the  court,  to  ascertain  and  deter- 
mine: First.  Whether  the  deed  of  the  21st  of  April 
1831  was  acknowledged  by  William  Gooch  with  a 
full  knowledge  of  its  contents  and  legal  effect,  and 
with  intent  to  convey  and  pass  to  William  C.  Smith 
the  negro  slaves  in  the  said  deed  mentioned,  as  his 
absolute  property.  Secondly.  If  the  said  deed  was 
60  executed  and  acknowledged  by  the  said  William 
Gooch,  whether  it  was  obtained  by  William  C.  Smith, 
or  by  any  one  acting  for  and  on  his  behalf,  by  fraud 
and  circumvention.  Third.  If  the  said  deed  was  not 
executed  and  acknowledged  by  the  said  Gooch  with 
intention  to  convey  and  pass  the  negro  slaves  therein 
mentioned  to  the  said  William  C.  Smith,  as  his  own 
absolute  property,  whether  it  was  executed  and  ac- 
knowledged by  the  said  Gooch  as  a  deed  to  emanci- 
pate and  set  free  the  said  negro  slaves,  and  with  intent 
that  it  should  be  a  deed  for  that  purpose. 

At  the  time  the  issue  was  directed  the  evidence  in 
the  record  showed  that  the  deed  of  April  21st,  1831, 
was  written  by  Charles  Smith,  the  father  of  William 
C.  Smith,  and  that  Charles  Smith  went  with  Gooch  to 
the  clerk's  oflBce  when  it  was  acknowledged  there  by 
Gooch ;  that  Gooch  was  very  ignorant  and  illiterate, 
unable  to  write;  and  that  Charles  Smith  had  bor- 
rowed money  from  Gooch,  and  owed  him  five  hundred 
and  fifty  dollars,  for  which  he  (Smith)  had  executed  to 
Gooch  his  bond.  A  witness  (George  Turner)  testified 
that  he  saw  Charles  Smith  and  Gooch,  and  Smith  said 
he  was  going  to  carry  a  conveyance  of  Gooch's  pro- 
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perty,  and  that  he  (Smith)  was  to  stand  master  for  the 
negroes,  provided  he  should  be  the  longest  liver.  And 
he  further  stated  that  Gooch  was  so  drnnk  the  witness 
could  not  understand  anything  that  he  said.  Another 
witness  (Wat.  H.  Tyler)  stated  that  he  met  Charles 
Smith  and  Gooch  on  their  return  from  the  court- 
house ;  that  Gooch  had  been  drinking,  and  witness 
was  told  by  Smith  that  Gooch  had  fallen  out  of  the 
gig ;  that  they  both  said  that  Gooch  had  been  to  the 
office,  and  Smith  said  he  had  been  with  him,  and 
Gooch  said  he  had  fixed  his  business.  These  witnesses 
stated  that  before  the  execution  of  the  deed  they  had 
heard  Gooch  say  he  never  meant  to  make  his  people 
slaves,  but  meant  to  get  a  man  to  act  for  them,  and 
that  they  were  to  remain  on  the  place.  Tyler  says  he 
named  William  C.  Smith,  but  Turner  says  he  never 
heard  him  mention  William  C.  Smith  as  such  agent, 
but  Gooch  often  told  him  that  his  cousin,  Charles 
Smith,  was  to  act.  Another  witness  (Kally  Tucker) 
stated  that  on  the  night  before  Gooch  died  he  told 
the  witness  that  everything  was  given  to  William  C. 
Smith,  but  he  was  not  to  carry  the  negroes  off  the 
place.  There  were  other  witnesses,  who  testified  as 
to  Gooch's  declarations  that  he  did  not  intend  to  make 
his  negroes  slaves,  and  that  he  intended  to  get  some 
man  to  stand  master  for  them.  Some  of  these  slaves, 
it  was  proved,  he  stated  were  his  own  children.  And 
Turner  stated  that  Gooch  came  to  him  and  told  him 
that  he  had  understood  that  the  conveyance  he  had 
made  to  Charles  Smith  was  made  to  William  C.  Smith, 
and  that  he  wanted,  if  that  was  so,  to  make  a  convey- 
ance to  Jesse  Barker  to  keep  his  people  on  the  place, 
and  not  make  slaves  of  them :  And  that  at  the  request 
of  Gooch  witness  drew  an  instrument  of  writing  to 
that  effect. 

There  was  also  evidence  as  to  the  declarations  of 
Charles  Smith.     Charles  Barker  testified   that  when 
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Charles  and  William  C.  Smith  were  taking  an  inven- 
tory of  the  property,  after  Gooch's  death,  Charles  told 
the  plaintiff  Betty  to  bring  all  the  things ;  they  were 
hers.  Another  witness  stated  that  Charles  Smith  told 
him  that  he  put  a  negro  named  Reuben  into  the  pos- 
session of  Gooch  for  the  interest  of  live  hundred  dol- 
lars, which  Smith  had  borrowed  of  Gooch,  and  that, 
he  being  in  bad  health,  he  had  taken  him  home  and 
put  Aaron  in  his  place.  And  there  was  evidence  of 
similar  statements  by  Gooch.  Nathaniel  White  testi- 
fied that  he  proposed  to  buy  Lucy,  one  of  the  slaves, 
from  Charles  Smith,  and  he  replied  that  William  C. 
Smith  could  not  and  should  not  sell  her. 

The  declarations  of  Gooch  and  Charles  Smith,  made 
before  and  after  the  execution  of  the  deed  of  April 
21st,  1831,  and  also  the  paper  filed  with  the  bill,  were 
excepted  to  by  Smith  as  incompetent  evidence.  The 
other  evidence  in  the  cause  is  stated  by  Judge  Daniel 
in  his  opinion. 

The  issues  directed  were  tried  in  October  1848. 
The  evidence  excepted  to  as  before  stated  was  offered 
in  evidence  by  the  plaintiffs,  and,  though  objected  to 
by  the  defendant,  was  admitted  by  the  court;  and  the 
defendant  excepted.  The  jury  found :  First.  That 
the  deed  from  Gooch  to  William  C.  Smith,  dated  21st 
April  1831,  was  executed  without  a  knowledge  of  its 
contents  and  legal  effect,  and  that  he  did  not  intend  to 
convey  to  said  Smith  an  absolute  title  to  the  slaves 
mentioned  therein.  Secondly.  That  the  said  deed 
was  procured  for  said  Smith  by  his  father,  Charles 
Smith,  by  fraud.  Thirdly.  That  the  said  Gooch  in- 
tended to  emancipate  the  said  slaves  by  the  said  deed. 

There  was  a  motion  to  the  court  for  a  new  trial, 
which  was  overruled ;  the  court  being  of  opinion  that 
it  had  no  power,  sitting  as  a  court  of  law,  to  grant 
such  new  trial.  The  defendant  thereupon  moved  the 
court  to  certify  to  the  court  directing  the  issues  in 


18M. 
October 
Term. 

Smith's 
adm'r 

V. 

Betty 
dc  others. 


Same 


Tharman 
ft  others. 


Digitized  by 


Google 


760 


COURT   OF    APPEALS    OF    VIRGINIA. 


1854. 

October 

Term. 

Smith's 
Adm'r 

V. 

Betty 
&  othera. 


Same 

V. 

Thnrman 
A  others. 


these  causes,  along  with  the  verdict  of  the  jury,  the 
facts  proved  upon  the  trial,  and  also  the  bill  of  excep- 
tions filed  by  the  defendant ;  but  the  court  being  of 
opinion  that  it  was  not  competent  to  the  court  to 
make  any  such  certificate,  overruled  the  motion,  and 
certified  the  verdict  and  bill  of  exceptions.  There 
was  then  a  motion,  on  the  equity  side  of  the  court,  to 
set  aside  the  verdict  and  award  a  new  trial  on  the 
issues  directed  ;  which  was  overruled.  And  in  June 
1852  the  court  made  a  decree  emancipating  the  plain- 
tiflfs  in  the  first  suit,  and  their  descendants  born  sinc« 
the  institution  of  the  suit ;  and  that  the  deed  of  April 
2l8t,  1831,  be  set  aside  and  canceled,  as  having  l)een 
obtained  fraudulently  by  Charles  Smith.  The  defend- 
ant thereupon  applied  to  this  court  for  an  appeal, 
which  was  allowed. 


Griswold  and  R,  T.  Daniel^  for  Smith's  adm'r. 
Young  and  Lyons^  for  the  paupers. 
Crumpy  for  the  Thurmans. 

Daniel,  J,  In  the  case  of  Pryor  v.  Adams^  1  Call 
382,  this  court  held  that  it  was  its  duty,  in  reviewing 
a  decree  founded  on  the  verdict  of  a  jury,  rendered  on 
an  issue  out  of  chancery,  to  look  to  the  state  of  the 
proofs  existing  at  the  time  when  the  issue  was  ordei-ed  ; 
and,  if  satisfied  that  the  chancellor  had  improperly  ex- 
ercised his  discretion  in  directing  the  issue,  to  render  a 
decree,  notwithstanding  the  verdict,  according  to  the 
merits,  as  disclosed  by  the  proofs  on  the  hearing  when 
the  issue  was  ordered.  The  rule  has  been  followed  in 
several  cases  since,  and  in  the  recent  case  of  WUe  v. 
Lamh^  9  Gratt.  294,  its  propriety  was  fully  recognized 
and  vindicated  in  the  opinion  of  the  court,  delivered 
by  Judge  Lee :  And  the  elaborate  review  there  made 
of  the  precedents  ascertaining  the  principles  that 
should  guide  the  discretion  of  a  chancellor  in  deter- 
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mining  on  the  propriety  of  ordering  an  issue,  precludes 
the  necessity  of  our  entering  on  such  a  task  here. 

Upon  the  authority  of  the  two  cases  just  mentioned, 
and  those  cited  in  the  opinion  delivered  in  the  lat- 
ter, it  may  be  considered  as  well  settled  that  in  no 
case  ought  an  issue  to  be  ordered  merely  to  enable  a 
party  to  obtain  evidence  to  make  out  his  case ;  that 
when  the  allegations  of  the  bill  are  positively  denied 
by  the  answer,  and  the  plaintiff  has  failed  to  furnish 
two  witnesses,  or  one  witness  and  strong  corroborating 
circumstances,  in  support  of  the  bill,  it  is  error  in  the 
chancellor  to  order  an  issue ;  that  no  issue  should  be 
ordered  until  the  plaintiff  has  shown  enough  to  throw 
the  burden  of  the  proof  on  the  defendant ;  that  until 
the  071U8  is  shifted,  and  the  case  rendered  doubtful  by 
the  conflicting  evidence  of  the  opposing  parties,  the 
defendant  cannot  be  deprived,  by  an  order  for  an  issue, 
of  his  right  to  a  decision  by  the  court  on  the  case  as 
made  by  the  pleadings  and  proofs. 

To  apply  these  rules  to  the  cases  under  considera- 
tion is,  in  the  view  which  I  have  taken  of  the  state  of 
the  proofs  when  the  issues  were  ordered,  to  decide 
their  fate. 

Much  of  the  testimony  offered  in  support  of  the  bills 
is  of  a  character  to  forbid  its  being  followed  as  a  guide 
to  judicial  action  in  any  case  without  the  strictest 
scrutiny,  consisting  as  it  does  mainly  of  supposed  ad- 
missions and  declarations,  deposed  to  by  ignorant  and 
illiterate  witnesses,  many  years  after  such  admissions 
and  declarations  are  said  to  have  been  made.  And  a 
portion  of  it  is  of  a  character  to  be  excluded  altogether, 
on  the  score  of  incompetency. 

I  cannot  perceive  on  what  ground  declarations  of 
Charles  Smith,  made  long  before  the  execution  of  the 
deed  of  the  21st  April  1831,  and  before  there  was  any 
treaty  or  negotiation  in  relation  to  the  subject  matter 
conveyed,  can  be  received   to  impeach  the  deed,  or  to 
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affect  injuriously,  in  any  manner,  the  rights  of  William 
C.  Smith,  the  grantee.  Nor  can  I  see  why  William 
C.  Smith  should  be  held  responsible  for  any  declara- 
tions of  Charles  Smith,  made  after  the  deed  was  exe- 
cuted and  recorded,  and  the  whole  transaction  in  rela- 
tion thereto  perfected  and  ended. 

In  his  answer  to  the  bill  in  the  first  of  these  eases 
William  C.  Smith  denies  expressly  that  he  was  guilty 
of  any  fraud  in  the  procurement  or  execution  of  the 
deed,  or  in  obtaining  the  property  thereby  conveyed; 
and  in  his  answer  to  the  bill  in  the  second  case,  after 
again  explicitly  denying  all  fraud,  he  avers  that  he 
had  nothing  to  do  with  the  drawing  and  preparing  of 
the  deed,  and  was  not  present  when  it  was  prepared 
and  executed,  or  when  it  was  placed  on  record.  He 
further  states  that  he  is  informed  and  expects  to  prove 
that  Gooch,  the  grantor,  was  much  attached  to  him, 
and  had  for  many  years  before  his  death  declared  that 
he  intended  to  give  him  all  his  property  at  his  death ; 
that  he  had  determined  that  his  relations,  who  had 
neglected  him,  should  have  none  of  it,  and  that  he 
voluntarily  employed  a  highly  respectable  gentleman 
to  prepare  the  deed  for  him ;  and  that,  as  far  as  he 
(the  respondent)  knew,  there  was  no  other  considera- 
tion moving  Gooch  to  execute  the  deed  but  his  attach- 
ment to  and  friendship  for  him  (the  respondent),  for  his 
many  acts  of  friendship  rendered  said  Gooch  for  a 
series  of  years,  conducive  to  his  comfort  and  conve- 
nience; unless  he  considered  that  various  sums  of 
money  lent  him,  amounting  to  six  or  seven  hundred 
dollars,  was  a  consideration  in  part. 

And  there  is  an  entire  absence  of  any  proof  to  show 
that  William  C.  Smith  had  anything  to  do  with  the 
procuring,  executing,  or  recording  of  the  deed.  If  any 
improper  inducement  was  held  out,  or  false  represen 
tation  made,  or  art,  device,  or  fraud  practiced,  by 
Charles  Smith,  in  the  procurement  or  execution  of  the 
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deed,  there  is  nothing  to  show  that  William  C.  par- 
ticipated in  it  or  had  any  knowledge  of  it.  No  con- 
cert, agreement,  or  understanding  in  relation  to  the 
transaction  between  the  two  Smiths  is  established. 
Charles  is  no  party  to  the  deed,  and  William  C.  claims 
no  title  through  him.  It  is  true  there  is  proof  going 
to  show  that  Charles  advised  and  aided  in  the  execu- 
tion of  the  deed,  and  William  C.  is  the  grantee,  and 
has  accepted  it  and  claimed  under  it. 

In  this  state  of  facts,  anything  said  or  done  by 
Charles  Smith  during  the  transaction,  and  in  reference 
to  it,  may  be  properly  treated  as  part  of  it ;  and  Wil- 
liam C.  Smith  is  bound  by  it.  It  may  be  very  pro- 
perly said  that,  claiming  the  benefit  of  the  transaction,, 
he  must  take  it  as  a  whole.  But  there  is  no  relation 
between  the  parties  which  justifies  us  in  holding  him 
bound  by  any  acts  or  declarations  of  Charles,  which 
were  not  strictly  parts  of  the  res  gestce.  Any  act  done^ 
by  Charles  Smith,  before  the  transaction  commenced, 
or  after  it  was  finished,  tending  to  impeach,  or  cast 
suspicion  on,  its  fairness,  cannot  be  regarded  otherwise 
than  as  res  inter  alios  acta.  And  proof  of  any  declara- 
tions made  by  him  of  a  like  tendency,  at  any  time,, 
except  pending  the  transaction,  is  but  hearsay. 

Much  of  the  testimony  in  relation  to  the  declara- 
tions of  Gooch,  the  grantor,  is  liable  to  a  like  objec- 
tion. His  declarations,  made  after  the  execution  of 
the  deed,  fall  within  the  influence  of  the  well  estab- 
lished rule,  that  no  admissions  or  declarations,  in 
whatever  form,  of  a  party  to  a  sale  or  transfer,, 
made  after  such  sale  or  transfer,  and  going  to  de- 
stroy and  take  away  the  vested  rights  of  another,  can* 
ex  post  facto  work  that  consequence,  or  be  received 
as  evidence  against  the  vendee  or  assignee.  5  John^ 
R.  426  ;  Pettit  v.  Jennings,  2  Rob.  R.  681. 

Whether  his  declarations  made  before  the  com- 
mencement of  the  transaction  were  properly  received,. 
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in  the  first  of  these  suits,  I  have  not  thought  it  neces- 
sary to  examine  with  much  particularity,  for  reaaons 
winch  will  hereafter  appear :  Though  I  am  strongly 
inclined  to  the  opinion  that  they  were  not.  Be  this 
as  it  may,  I  think  it  clear  that  such  declarations  are 
not  evidence  for  the  plaintiffs  in  the  second  suit.  To 
receive  them  as  evidence  to  vacate  the  deed,  and  to 
cast  the  property  on  the  heirs  and  next  to  kin,  would 
be  equivalent  to  permitting  a  party  to  testify  in  his 
own  behalf. 

These  rules  necessarily  exclude  from  the  second 
case  the  whole  of  the  depositions  of  Kalley  Tucker, 
Anderson  Tucker  and  George  W.  Barker,  and  a  large 
portion  of  the  several  depositions  of  William  E.  Tyler, 
George  Turner  and  Nathaniel  White.  The  paper  B 
ought  also,  I  think,  to  be  excluded  from  both  cases, 
being  nothing  more  than  a  subsequent  written  decla- 
ration of  Gooch,  by  which  he  endeavors  to  destroy  the 
Jegal  force  and  effect  of  his  deed,  executed  some  six 
months  before. 

Any  further  designation  of  the  portions  of  the  evi- 
dence in  behalf  of  the  paupers  which  ought  to  be 
treated  as  incompetent  is,  in  the  view  which  I  have 
taken  of  it,  unnecessary.  For,  looking  upon  the  testi- 
mony in  support  of  their  claim  as  a  whole,  it  ap}>ears 
to  me  vague,  conflicting  and  inconclusive,  and  as  tend- 
ing (so  far  as  it  points  to  one  result  rather  than  another) 
to  make  out  a  case  which  could  be  of  no  benefit  to 
them.  So  far  as  it  goes  to  establish  any  purpose  on 
the  part  of  Gooch,  inconsistent  with  the  deed,  it 
tends  to  prove,  not  that  he  designed  to  confer  on  them 
a  state  of  absolute  freedom,  but  that  he  designed  to 
leave  them  in  a  qualified  condition  intermediate  be- 
tween absolute  slavery  on  the  one  hand  and  absolute 
freedom  on  the  other;  in  which,  whilst  they  might 
enjoy  many  of  the  rights  and  privileges  of  freed  men, 
the  relation  of  master  and  slave  between   Smith  and 
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them  might  be  left  Bubsisting,  so  far  at  least  as  to 
shield  them  from  the  penalties  which  would  otherwise 
attach  to  their  residence  in  the  state  as  free  negroes. 

Such  a  purpose  is  in  conflict  with  the  policy  of  our 
laws,  and  this  court  has  uniformly  refused  to  recog- 
nize it,  no  matter  how  solemnly  expressed  or  clearly 
proved,  as  conferring  any  rights  or  benefits  on  the 
slave.  Bucker^s  adm^r  v.  Oilbert^  3  Leigh  8  ;  Wynn  v. 
Carrell,  2  Gratt.  227. 

In  the  case  last  cited  it  was,  however,  also  declared, 
that  when  by  will  slaves  are  bequeathed  to  a  legatee, 
to  be  held  by  him  in  such  a  qualified  or  intermediate 
condition,  that  the  whole  provision  is  void,  and  that 
the  slaves  (if  there  is  no  other  disposition  of  them  in 
the  will)  stand  as  if  the  testator  had  died  intestate  in 
respect  to  them. 

It  becomes,  therefore,  important  to  look  further  into 
the  state  of  the  proofs  in  the  second  suit,  and  to  see 
whether,  as  between  the  parties  thereto,  there  was 
sufficient  testimony  to  justify  the  chancellor  in  order- 
ing an  issue. 

Throwing  out  of  view  the  testimony  which  I  have 
treated  as  incompetent,  there  remains  proof,  to  be 
fonnd  in  the  depositions  of  White  and  others,  that 
Charles  Smith  borrowed  of  Gooch,  some  years  before 
his  death,  money  at  different  times,  amounting  in  all 
probably  to  five  hundred  and  fifty  dollars,  and  that 
about  the  date  of  the  last  loan  a  negro  man  Keuben 
was  placed  by  Charles  Smith  in  the  possession  of 
Gooch,  where  he  remained  for  some  years,  when,  being 
taken  sick,  his  place  was  supplied  by  another  negro 
man  Aaron,  who  remained  in  the  service  of  Gooch 
probably  till  his  death.  This  testimony  was  no  doubt 
offered,  in  connection  with  certain  declarations  of 
Gooch,  (to  the  effect  that  these  negroes  were  placed 
with  him  by  Charles  Smith,  to  discharge,  by  their 
services,  the  interest  on  the  money  loaned,)  for  the 
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purpose  of  falsifying  that  portion  of  the  answer  of 
William  C.  Smith  to  the  bill  of  the  panpers,  in  which 
he  states  that  he  had  permitted  these  slaves  to  remain 
in  the  possession  of  Gooch  without  compensation, 
and  suggests  this  act  of  kindness  on  his  part  towards 
Gooch  as  one  of  the  motives  which  probably  induced 
the  latter  to  make  the  deed  in  his  favor.  It  is  hardly 
necessary  to  say  that  this  testimony,  apart  from  the 
excluded  declarations,  whilst  tending  to  establish  the 
conclusions  sought  to  be  drawn  from  it,  is  yet  wholly 
insufl5cient  for  the  purpose.  The  fact  that  Charles 
Smith  borrowed  money  of  Gooch,  and  placed  these 
slaves  in  his  possession,  is  not  inconsistent  with  the 
idea  that  they  may  have  belonged  to  "William  C,  and 
that  he  had,  as  .an  act  of  friendship,  permitted  Gooch 
to  enjoy  their  services  without  compensation. 

There  yet  also  remains  in  the  cause  the  deposition 
of  Foster  Higgins,  who  states  that  he  was  at  the  house 
of  Gooch,  and  was  called  on  by  him  and  Charles  Smith 
to  witness  a  will,  as  they  said,  the  day  before  they  went 
to  Hanover  clerk's  oflBce  to  record  the  same;  that 
Smith  and  Gooch  said  the  negroes  were  to  be  kept  on 
the  land,  and  that  Smith  was  to  act  as  master  for  them. 
And  that  Gooch,  some  time  after  his  return  from  the 
office,  said  that  he  had  acknowledged  the  will  that  he 
(the  witness)  had  witnessed. 

There  is  also  the  deposition  of  Jesse  Barker,  who 
states  that  William  C.  Smith  employed  him  to  act  as 
master  for  the  slaves,  stating  that  the  law  required 
some  person  to  do  so ;  that  he  (Smith)  lived  too  far  off 
to  attend  to  them ;  that  he  did  not  wish  to  be  pes- 
tered with  them  ;  and  that  the  slaves  were  to  support 
themselves  by  their  own  labor. 

There  is  also  the  testimony  of  George  Turner,  who 
states  that  he  met  Gooch  and  Charles  Smith,  as  they 
were  going  to  Hanover  court-house,  and  that  Smith 
said  they  were  going  to  record  a  conveyance  of  Gooch 's 
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property,  and  that  he  (Smith)  was  to  stand  master  for 
the  slaves,  provided  he  should  be  the  longest  liver : 
And  he  also  states  that  Gooch  was  then  very  drunk. 

Another  witness  ("W.  E.  Tyler)  states  that  he  met 
Gooch  and  Smith  as  they  were  returning  from  the 
court-house;  that  he  thought  Gooch  had  been  drink- 
ing, but  did  not  think  him  drunk. 

This,  together  with  the  fact,  which  is  very  fully  es- 
tablished, that  Gooch  was  an  ignorant  and  illiterate 
man,  constitutes  (with  the  exception  of  the  testimony 
excluded)  substantially  the  evidence  in  behalf  of  the 
plaintiffs  in  the  second  cause. 

It  must  be  conceded  that  it  does  tend  to  excite  the 
suspicion  that  all  was  not  fair ;  that  Gooch  intended 
to  leave  to  his  negroes  his  land  after  his  death,  and  to 
allow  them  to  live  upon  it  and  enjoy  the  fruits  of  their 
own  labor,  under  the  supervision  of  Smith,  who  should 
stand  as  master  for  them,  so  as  to  prevent  their  being 
subjected  to  the  operation  of  the  laws  with  respect  to 
the  residence  in  the  state  of  free  negroes;  that  he 
designed  to  express  and  effectuate  his  intentions  by 
means  of  a  will ;  and  that  Smith,  whose  aid  and  ad- 
vice he  sought,  fraudulently  palmed  upon  him  the 
deed  under  consideration,  by  falsely  representing  and 
reading  it  to  him  as  a  will  expressing  his  intentions. 

But  when  we  come  to  examine  the  proofs  on  the 
other  side — the  fact  that  the  deed  was  regularly  ac- 
knowledged by  the  grantor  before  the  clerk  of  the 
county,  whose  position,  in  the  absence  of  proof  to 
the  contrary,  is  a  guaranty  that  he  was  an  intelligent 
and  honest  man,  who  would  not  have  taken  the  ac- 
knowledgment until  first  satisfied  that  Gooch  was  in 
a  condition  to  understand  what  he  was  doing ;  that 
Gooch  had,  the  year  before,  executed  a  deed  contain- 
ing exactly  the  same  provisions,  in  the  presence  of 
witnesses,  who  attested  it  by  his  request,  one  of 
whom  states  that  the  grantor  told  him  that  the  deed 
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was  as  he  wanted  it ;  that  after  consulting  counsel  as 
to  whether  the  slaves,  if  emancipated,  could  remain  in 
the  state,  and  being  informed  by  him  that  they  could 
not,  the  grantor  had  declared  that  the  slaves  would 
prefer  being  servants  to  any  good  man  to  being  sent 
off  to  a  free  country  ;  that  he  had  declared  that  the 
plaintiffs  should  never  have  any  of  his  property,  and 
frequently  said  that  he  intended  to  give  it  to  the 
grantee.  Smith — if  any  doubts  or  impressions,  unfa- 
vorable to  the  fairness  of  the  transaction,  still  remain, 
they  ought,  I  think,  to  be  treated  as  falling  far  short 
of  that  judicial  doubt,  as  to  the  preponderance  of  con- 
flicting proofs,  which  alone  could  justify  a  chancellor 
in  calling  in  the  aid  of  a  jury. 

Several  grounds  for  reversing  the  decrees,  taken  here 
by  the  counsel  of  Smith,  which  might  otherwise  have 
been  well  worthy  of  consideration,  have  been  passed 
over,  in  as  much  as  the  result  of  the  views  already 
presented  is  to  terminate  the  controversy  in  his  favor. 

I  see  nothing  in  the  character  of  the  claim  or  nature 
of  the  controversy,  in  either  case,  calling  for  the  ap- 
plication of  rules  in  respect  to  the  ordering  of  the 
issues  different  from  those  prevailing  in  other  chancery 
causes  :  And  I  think  that  the  decree  should  be  reversed 
and  the  causes  remanded,  with  instructions  to  the  Cir- 
cuit  court,  after  taking  the  proper  steps  for  ascertain- 
ing and  collecting  in  the  fund  arising  from  the  rents 
and  hires,  to  decree  its  payment  to  Smith's  represen- 
tatives and  heirs  or  devisees,  according  to  their  re- 
spective rights,  and  to  dismiss  both  bills. 


Lee  and  Samuels,  Ja.  concurred  in  the  opinion  of 
Daniel^  J. 

MoNCUBE,  J,  concurred  in  so  much  of  the  opinion 
as  reverses  the  decoee  in  favor  of  the  paupers,  and  dis 
misses  their  bill,  on' the  ground  that  they  were  not  in 
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tended  to  be  free.  But  he  thought  that  the  deed  was 
either  obtained  by  fraud  or  on  a  secret  trust  in  favor 
of  the  slaves :  And  there  was  suflBcient  evidence  to 
authorize  an  issue  in  the  second  suit. 

Allen,  P.  concurred  with  Judge  Moncure.  As  to 
the  heirs  and  next  of  kin,  it  was  proper  to  direct  an 
issue  upon  slight  proof,  in  analogy  to  the  proceed- 
ings in  the  case  of  a  will.  But  in  fact  the  proof  was 
strong. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  testimony  oflTered 
to  impeach  the  deed  of  the  21st  day  of  April  1831 
was  insufficient  for  the  purpose ;  and  that  the  said  deed 
should  have  been  treated  by  the  court  below  as  a  good 
and  iona  fide  conveyance,  investing  the  grantee,  Wil- 
liam C.  Smith,  with  a  full  and  absolute  title  in  and 
to  the  land,  slaves  and  other  property  in  said  deed 
mentioned. 

And  the  court  is  further  of  opinion,  that  the  decree 
of  the  17th  day  of  April  1840,  directing  certain  issues 
therein  mentioned  to  be  made  up  and  tried,  is  errone- 
ous ;  and  that  the  chancellor,  instead  thereof,  ought  to 
have  rendered  a  decree  sustaining  the  said  deed ;  and 
that  after  collecting  in  the  fund  arising  from  the  rents 
and  hires,  and  ordering  the, same  to  be  paid  to  W.  C. 
Smith,  he  should  have  proceeded  to  dismiss  the  bills 
in  each  case ;  the  bill  of  the  paupers  without  costs, 
and  the  bill  of  L.  Thurman  and  als.  at  the  costs  of  said 
last  mentioned  plaintiffs. 

And  the  court  is  also  of  opinion,  that  the  Circuit 
court  erred  in  its  decree  of  the  22d  of  June  1852 ; 
and  that,  instead  of  rendering  such  decree,  the  said 
court  ought  still,  and  notwithstanding  the  verdict  on 
the  issues,  to  have  observed  the  course  above  indicated 
as  proper  for  the  chancellor  when  he  made  his  decree 
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of  the  17th  April  1840.  The  court  is  also  of  opinion 
that  the  order  of  the  7th  of  October  1843  is  errone- 
ous. Said  decrees  in  each  case  reversed  ;  those  in 
behalf  of  the  paupers  without  costs ;  those  in  the 
second  case  with  costs  to  the  representative  of  W.  C. 
Smith,  as  the  party  substantially  prevailing. 

And  the  causes  are  remanded,  with  instructions  to 
the  Circuit  court  to  take  proper  steps  for  calling  in 
the  fund  arising  from  the  rents  of  the  land  and  the 
hires  of  the  negroes ;  and  to  make  a  decree,  directing 
the  payment  of  so  much  thereof  as  has  accrued  from 
the  heirs  to  W.  C.  Smith's  representative,  after  first 
deducting  therefrom  the  expenses,  if  any,  incurred  in 
the  maintenance  of  any  of  said  paupers  pending  this 
suit ;  and  apportioning  so  much  thereof  as  has  accrued 
from  the  rents  among  the  representatives  and  the  heirs 
or  devisees  of  said  Smith,  according  to  their  respec- 
tive rights.  And  then  to  dismiss  both  bills  ;  the  bill 
of  the  paupers  without  costs,  and  the  bill  of  Thnrman, 
(fee,  with  costs  to  Smith's  representative. 
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Cheshire  v.  Purcell.  1854. 

November  23d. 

1.  In  construing  a  provision  in  a  will,  the  whole  instrument  is  to 

be  looked  to,  to  ascertain  the  intention  of  the  testator. 

2.  Testator  devises  the  whole  residue  of  his  real  and  personal 

estate  to  B  and  L,  in  trust,  that  his  niece  Ann  shall  have  the 
whole  profits  during  her  life,  for  the  support  of  herself  and 
her  son  J.  At  her  death  the  trust  to  cease,  and  the  estate 
to  go  to  J  and  his  heirs,  if  he  survived  his  mother ;  if  he  died 
before  her,  to  his  children,  if  he  left  any.  If  J  die  before 
his  mother,  without  children,  and  she  have  other  children 
and  die,  they  to  take  the  same  estate  which  J  would  have 
taken  if  he  had  survived  her.  But  if  Ann  and  J  die  without 
children  to  inherit  the  estate,  then  the  estate  to  go  to  L  and 
his  heirs.  Testator  authorizes  Ann  to  sell  the  land  and 
slaves,  if  necessary  for  her  comfort,  with  approbation  of  B 
and  L,  and  purchase  other  property,  which  is  to  be  in  the 
same  situation,  and  to  descend  in  the  same  way  as  that  left 
to  Ann  and  her  son,  in  the  event  of  their  death.  Held  : 
Upon  J's  surviving  his  mother,  he  took  the  absolute  fee ;  and 
there  is  no  further  limitation  of  the  estate  in  that  event. 

This  was  a  writ  of  forcible  entry  and  detainer, 
brought  in  the  County  court  of  Prince  "William,  and 
removed  to  the  Circuit  court  of  the  same  county,  by 
James  Purcell  against  George  "W.  Cheshire.  Both 
parties  derived  their  title  from  the  will  of  Francis 
Cannon.  By  his  will,  after  giving  certain  slaves  to 
two  of  his  nephews,  and  emancipating  two  other 
slaves,  the  testator  says : 

"  All  the  residue  of  my  estate,  of  every  description, 
consisting  of  land,  negroes,  stock,  &c.,  &c.,  I  leave 
to  my  nephews,  Barnaby  Cannon  and  Luke  Cannon, 
junior :  In  trust,  nevertheless,  for  the  following  uses, 
interests  and  purposes,  viz :  That  my  niece,  Ann  Sowden, 
shall  have  the  entire  use  and  the  profits  of  the  same 
during  her  natural  life,  for  the  maintenance  and  sup- 
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1854.       port  of  herself  and  her  son,  John  Sowden.     At  the 
Term,      death  of  the  said  Ann,  it  is  my  will  that  the  said  trust 


Gh««iiire  shall  expiro,  and  that  the  estate  here  left  in  trust  shall 
pnraeu.  go  to  the  Said  John  Sowden  and  his  heirs  forever, 
should  he  survive  his  mother;  or  if  he  should  die 
before  her,  then  to  his  children,  if  he  should  leave 
any.  If  the  said  John  Sowden  shall  depart  this  life 
before  his  mother,  and  should  have  no  child,  and  the 
said  Ann  Sowden  should  have  other  children  and  die, 
it  is  my  desire  that  they  should  take  and  enjoy  the 
same  estate  which  her  son  John  would  have  taken 
provided  he  had  survived  his  mother.  But  if  the  said 
Ann  Sowden  and  her  son  John  shall  both  depart  this 
life,  without  leaving  children  to  inherit  the  said  estate, 
in  that  case  it  is  my  will  that  at  the  death  of  the  said 
Ann  Sowden  and  her  son  John,  the  estate  here  left 
in  trust  shall  go  to  my  nephew,  Luke  Cannon,  junior, 
and  his  heirs  forever.  As  in  leaving  a  portion  of  my 
estate  to  my  niece,  Ann  Sowden,  for  her  life,  I  had  in 
view  her  ease  and  comfort,  I  think  proper  to  stipulate, 
that  in  the  event  of  any  of  the  negroes  left  her  be- 
coming refractory  and  disobedient,  or  the  land  so  un- 
productive as  to  make  it  either  necessary  or  desirable 
to  her  to  sell  or  exchange  them  for  other  property  of 
the  same  kind,  I  hereby  authorize  her  to  do  so,  with 
the  consent  and  approbation  of  my  trustees,  or  the 
survivor  of  them,  hereinbefore  named ;  recommending 
it  to  her,  however,  to  exercise  this  power  cautiously 
and  with  a  sound  discretion.  And  it  is  furthermore 
my  will  and  intention,  that  the  property  so  exchanged 
for,  or  purchased  by,  the  said  Ann  Sowden  and  my 
trustees  aforesaid,  shall  be  considered  precisely  in  the 
same  situation,  and  subject  to  the  same  course  of  de- 
scent, with  that  which  I  here  leave  to  the  said  Ann 
Sowden  and  her  son,  John  Sowden,  in  the  event  of 
their  death." 

Ann  Sowden  died,  leaving  no  other  children  but  John 
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Sowden  ;  and  he  afterwards  died  leaving  no  child,  and       i864. 
never  having  had  any.     Luke  Cannon,  junior,  died      Term. 


after  the  testator   and   before  the  institution  of  this   "chwbire" 
suit,  leaving  heirs.     Purcell  claims   under   a  convey-     pnr«u. 
ance   from   John  Sowden ;  Cheshire    claims  under  a 
lease  from  the  heirs  of  Luke  Cannon,  junior.     And 
it  was  agreed  that  Purcell  was  in  possession  and  that 
Cheshire  forcibly  entered  upon  and  ousted  him. 

The  case  was  submitted  to  the  court  below  upon 
the  facts  agreed ;  and  that  court  gave  a  judgment  in 
favor  of  Purcell.  Whereupon  Cheshire  applied  to  this 
court  for  a  supersedeas  to  the  judgment,  which  was 
awarded. 

Pattouy  for  the  appellant. 

Morson  and  Williams^  for  the  appellee. 

Allen,  P.  The  decision  of  this  cause  depends  upon 
the  construction  of  the  will  of  Francis  Cannon  de- 
ceased, disposing  of  the  property  in  controversy.  The 
intention  of  the  testator  must  be  gathered  from  the 
face  of  the  will  itself:  In  the  enquiry  we  can  derive 
but  little  aid  from  adjudged  cases.  In  Shermer  v. 
Shermer^s  ex^ors^  1  Wash.  266,  Pendleton,  president, 
quotes  with  approbation  the  saying  of  a  judge,  "  that 
in  disputes  upon  wills,  cases  seldom  elucidate  the 
subject,  which,  depending  on  the  intention  of  the 
testator,  to  be  collected  from  the  will  and  from  the 
relative  situation  of  the  parties,  ought  to  be  decided 
upon  the  state  and  circumstances  of  each  case."  And 
Judge  Pendleton  remarks,  that  "  he  had  generally 
observed  that  adjudged  cases  have  more  frequently 
been  produced  to  disappoint  than  to  illustrate  the 
intention." 

In  the  case  under  consideration,  looking  at  the 
different  clauses  under  which  the  parties  respectively 
claim,  and  considering  each  clause  apart  and  uninflu- 
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1864.  enced  by  the  other  clause  and  the  residue  of  the  will, 
Term,  it  is  apparent  that  under  the  second  clause,  standing 
Cheshire  ftloue,  Johu  Sowdcu,  if  he  survived  his  mother,  would 
parceu.  havc  taken  the  absolute  estate;  whilst  the  clause, 
under  which  the  plaintiif  in  error  claims,  providing 
for  the  contingency  of  the  death  of  Ann  Sowden  and 
her  son  John,  without  leaving  children  to  inherit  the 
estate,  and  in  that  case  giving  the  estate  over  at  their 
death  to  his  nephew,  Luke  Cannon,  junior,  and  his 
heirs,  would,  if  standing  alone,  have  been  a  good 
executory  limitation  of  the  fee  to  Luke  Cannon, 
junior,  in  derogation  of,  or  substitution  for,  the  pre- 
ceding estate  in  fee.  But  the  intention  of  the  testator 
is  not  to  be  collected  from  any  isolated  clause,  but 
from  the  whole  will,  so  as  to  ascertain,  in  the  event 
which  has  happened,  whether  it  was  provided  for, 
and  what  disposition  in  view  thereof  the  testator  con- 
templated. The  relative  situation  of  the  parties  and 
the  state  and  circumstances  of  the  case,  appear  upon 
the  face  of  the  will  only.  From  that  it  is  evident  that 
his  niece,  Ann  Sowden,  and  her  son  John  were  the 
leading  objects  of  the  testator's  bounty.  It  does  not 
appear  that  she  then  had  any  other  children.  After 
some  specific  legacies  to  his  two  nephews,  and  a  pro- 
vision emancipating  some  slaves,  he  bequeathed  the 
residue  of  his  estate  to  trustees,  in  trust,  that  his  niece 
should  have  the  entire  use  and  profits  of  the  same 
during  her  natural  life,  for  the  maintenance  of  herself 
and  her  son  John.  Having  thus  secured  a  support  for 
his  niece,  and  protected  the  property  from  waste  by 
the  interposition  of  trustees  during  her  life  time,  in 
the  following  clause  he  directs  that  at  her  death  the 
trust  should  expire,  and  the  property  left  in  trust 
should  go  to  John  Sowden  and  his  heirs  forever, 
should  he  survive  his  mother.  But  looking  to  the 
possibility  of  his  dying  before  his  mother,  leaving 
children,  and  intending  to  secure  a  fee  simple  estate 
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to  John  and  his  children,  if  John  survived,  or  left  any       inw. 

October 

child  capable  of  taking,  at  the  death  of  the  mother,  he  Term, 
in  the  next  place  provides,  that  if  John  should  die  Cheshire 
before  her,  the  estate  should  go  to  his  children,  if  he  purceii. 
should  leave  any.  These  clauses  show  an  intention 
to  provide  for  John  and  his  children  after  the  trust 
was  satisfied ;  that  he  looked  alone  to  the  death  of  his 
niece  as  the  time  when  the  whole  estate  was  to  pass 
to  some  one  or  more  of  the  designated  beneficiaries ; 
that  John,  in  the  event  which  has  happened,  was  the 
first  beneficiary ;  and  that  after  the  estate  once  vested 
in  him,  there  was  no  intention  to  make  any  limitation 
over,  or  to  tie  up  the  property  in  his  hands.  Other- 
wise, although  he  might  have  survived  his  mother  and 
had  children,  yet,  as  he  might  have  outlived  them,  he 
could  not  have  exercised  full  dominion  over  the  pro- 
perty. This  intention  more  clearly  appears  from  the 
next  provision  of  the  will.  Having  fully  provided  for 
the  niece  and  her  son  during  her  life  time ;  for  the 
son,  if  he  survived  her,  giving  him  the  whole  estate; 
for  his  children,  if  he  died  before  her,  giving  them  in 
that  event  the  whole  estate,  although  one  degree 
farther  removed  from  him ;  he  in  the  next  place 
looked  to  and  provided  for  another  contingency;  that 
was  the  death  of  John  before  his  mother,  leaving  no 
child.  In  that  event,  he  directs  the  estate  to  go  to 
any  other  children  of  said  Ann  Sowden  at  her  death, 
who  should  take  and  enjoy  the  same  estate  which  her 
son  John  would  have  taken  provided  he  had  survived 
his  mother.  The  devise  to  the  other  children  of  Ann 
is  upon  the  contingency  of  John's  dying  before  his 
mother,  leaving  no  child.  He  makes  no  devise  over 
to  these  other  children  of  Ann,  if  she  should  have  any, 
provided  John  survived  his  mother,  and  then  died 
leaving  no  child  ;  because  he  had  before  given  the 
whole  estate  to  John  if  he  survived,  and  did  not  look 
to  the  contingency  of  John's  dying  without  leaving  a 
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child  after  the  estate  had  vested  in  him  on  his 
mother's  death. 

It  is  much  more  reasonable  to  suppose  that  if  the 
testator  had  ever  looked  bejond  the  period  of  the 
death  of  his  niece,  as  the  time  for  the  complete  vest- 
ing of  the  whole  estate,  he  would  have  made  a  provi- 
sion in  favor  of  any  other  of  her  children,  in  event  of 
John's  surviving  and  then  dying  without  leaving  a 
child,  than  in  favor  of  another  nephew.  This  clause 
furthermore  directs  that  these  other  children  of  Ann 
should  take  and  enjoy  the  same  estate  that  John  would 
have  taken  if  he  had  survived  his  mother.  They  must 
have  taken  the  fee  absolutely,  for  it  is  not  pretended 
that  the  will  contains  any  limitation  over  after  their 
deaths.  Yet  this  estate,  so  to  be  vested  in  them  on 
the  event  designated,  is  by  the  testator  described  as 
the  same  estate  which  John  was  to  take  if  he 
survived. 

After  these  various  dispositions  in  favor  of  his  niece 
and  her  son  John,  his  and  her  other  children,  if  any, 
the  testator  proceeds  to  provide  for  another  contin- 
gency which  he  anticipated ;  that  was  the  possibility 
of  his  niece  outliving  her  son  John,  and  neither  of 
them  leaving  any  child  or  children  surviving  her,  so 
that  there  would  be  no  descendant  of  said  Ann  in 
being  at  the  time  of  her  death,  to  inherit  the  estate. 
He  therefore  provides  that  if  the  said  Ann  and  her  son 
John  shall  both  depart  this  life  without  leaving  chil- 
dren to  inherit  the  estate,  in  that  case,  at  the  death  of 
the  said  Ann  and  her  son  John,  the  estate  is  devised  to 
his  nephew,  Luke  Cannon,  junior. 

The  context,  I  think,  shows  clearly,  that  the  testator 
looked  alone  to  the  period  of  Ann's  death  as  the  period 
when  the  trust  should  expire  and  the  whole  estate  pass 
absolutely.  By  express  words  to  John,  if  he  survived 
his  mother ;  or  to  his  children,  if  he  died  before  her, 
leaving  children  ;  or  to  her  other  children,  if  any,  if  he 
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died  before  her,  leaving  no  children.  There  is  no  limi- 
tation over  after  the  estate  should  have  vested  in 
John's  children  on  one  contingency,  or  the  other  chil- 
dren of  Ann  on  another  contingency. 

It  would  be  a  forced  construction  to  suppose  that 
the  testator  intended  to  make  a  limitation  over  in  favor 
of  the  last  devisee,  which  he  had  omitted  to  make  in 
favor  of  the  immediate  descendants  of  Ann  Sowden. 
The  phrase  is  elliptical.  When  he  speaks  of  the  said 
Ann  and  her  son  John  both  departing  this  life  with- 
out leaving  children,  he  meant  to  refer  to  preceding 
clauses,  which  had  provided  for  such  an  event,  and  is 
not  to  be  understood  as  referring  to  the  death  of  John 
at  any  time  after  his  mother's  death,  leaving  no  chil- 
dren. The  clause,  to  effectuate  the  intention  and 
make  the  will  consistent  with  itself,  should  be  read  as 
if  he  had  said,  "  But  if  the  said  Ann  and  her  son  John 
should  both  depart  this  life  as  aforesaid^  without  leav- 
ing children  as  aforesaid  to  inherit  the  estate." 

It  seems  to  me  that  the  testator  intended,  in  the 
event  which  has  happened,  of  John's  surviving  his 
mother,  that  the  whole  estate  should  vest  in  him  abso- 
lutely, and  the  limitation  over  in  favor  of  Luke  Cannon 
could  never  thereafter  take  effect. 

I  think  the  judgment  should  be  aflBrmed. 

Daniel  and  Moncure,  Js,  concurred  in  the  opinion 
of  Allen^  J. 

Lee  and  Samuels,  Js.  dissented. 

Judgment  affirmed. 
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„*?w-  Dance  i&  als.  v.  Seaman  cfe  aU. 

October 


Term. 


November  28d. 

A  deed  of  trust  to  secure  bona  fide  creditors,  conveying  land, 
slaves,  and  crops  cut  and  growing,  not  to  be  enforced  for  two 
years,  reserving  the  profits  in  the  mean  time  to  the  grantor, 
and  directing  the  surplus  proceeds  of  sale,  after  payment  of 
the  debts  secured,  to  be  paid  to  the  grantor,  is  not  f  raudalent 
per  aey  though  made  without  the  knowledge  of  the  creditors. 

This  was  a  bill  by  Seaman  and  othera,  creditors  of 
Benjamin  L.  Belt  and  Humphrey  S.  Belt,  to  set  aside 
two  deeds  executed  by  these  parties,  on  the  ground 
that  they  were  fraudulent,  and  intended  to  hinder  and 
delay  their  creditors.  The  trustee  answered,  denying 
any  knowledge  of  a  fraudulent  intent,  and  the  Belts 
denied  all  fraud  :  And  the  only  question  in  the  canse 
was,  whether  the  deeds  were  fraudulent  on  their  face. 
Both  the  deeds  were  dated  on  the  4th  day  of  Angnst 
1848,  and  each  conveyed  one  moiety  of  the  same  pro- 
perty ;  and  their  provisions  were  substantially  the 
same.  One  of  them,  executed  by  Benjamin  L.  Belt, 
conveyed  to  Willis  J.  Dance  a  moiety  of  a  tract  of 
land  in  the  county  of  Powhatan,  the  grantor's  interest 
in  three  slaves,  and  in  the  crops  on  hand  made  the 
then  present  year,  and  those  then  growing.  And  it 
provided  that  Belt  should  be  permitted  to  remain  in 
possession  of  the  property,  and  receive  the  profits 
thereof,  until  the  4th  of  August  1850,  unless  he  should 
give  his  written  consent  to  a  sale  before  that  time- 
And  after  that  time  the  trustee  was  authorized,  upon 
the  request  of  any  one  of  the  preferred  creditors,  to 
proceed  to  sell  the  property  on  a  credit,  as  to  the  land, 
of  one  and  two  years,  and  the  personal  property  for 
cash,  and  apply  the  proceeds  to  the  payment  of  the 
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debts  intended   to  be  secured   thereby,  in  the  order       i854. 

October 

therein  prescribed.     The  deed  of  Humphrey  S.  Belt      Term. 


conveyed   the  other  moiety  of  the  same  land,  slaves      Dance 
and  crops,  and  also  the  plantation  utensils,  to  the  same         v.  ' 

.  ,        Seaman^ 

trustee,  reserving  the  profits  for  the  same  time ;  and      &  a»«. 
then  upon  trust,  first  to  pay  certain  debts  of  his  own, 
and  then   other  debts  for  which  he  was  security  as 
endorser  for  B.  L.  Belt. 

The  trustee  did  not  sign  the  first  of  these  deeds, 
though  he  did  the  second.  Nor  were  any  of  the  cre- 
ditors present  when  they  were  executed,  though  some 
of  them  afterwards  assented  to  them.  At  the  time  the 
deeds  were  executed  both  the  Belts  were  insolvent. 

The  plaintiffs  were  provided  for  in  both  deeds ;  in 
that  of  B.  L.  Belt  they  were  in  the  first  class ;  in  that 
of  H.  S.  Belt,  so  far  as  he  was  bound  for  their  debts, 
in  the  second  class ;  but  they  declined  to  claim  under 
the  deeds,  and  sued  and  recovered  judgments,  which 
were  docketed  in  the  clerk's  office  of  the  County  court 
of  Powhatan. 

The  plaintiffs.  Seaman  and  Muir,  alleged  and  proved 
that  B.  L,  Belt  had  contracted  with  them,  that  if  their 
debts  were  not  paid  by  «  edriaii}  time,  he  would  give 
them  a  deed  of  trust  upon  the  goods  in  his  store ;  and 
that  he  failed  to  do  it. 

When  the  cause  came  on  to  be  heard,  the  court  be* 
low  held  that  the  deeds  were  fraudulent  as  to  the 
creditors,  and  proceeded  to  decree  in  their  favor.  And 
the  trustee,  and  the  creditors  claiming  under  the  deed 
of  H.  S.  Belt,  applied  to  this  court  for  an  appeal^ 
which  was  allowed. 

Sieger  J  for  the  appellants. 

Griswold  and  Claiborne^  for  the  appellees. 

Allen,  P.  If  the  questions  presented  by  the  record 
in  this  case  were  of  the  first  impression  in  this  courts 
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October 
Term. 


Dance 
Aals. 

V. 

'Seaman 
Aals. 


it  would  be  matter  for  grave  consideration  whether 
deeds  of  trust,  such  as  those  assailed  by  the  bill  of  the 
appellees,  did  not  contravene  the  spirit  of  the  statute 
against  fraudulent  conveyances:  Whether  a  deed  of 
trust  executed  by  a  debtor  on  the  verge  of  insolvency, 
creating  preferences  amongst  his  creditors,  postponing 
the  time  of  sale,  the  possession  in  the  mean  time 
remaining  with  the  grantor,  and  the  profits  to  be  re- 
ceived by  him,  and  executed  without  the  knowledge 
of  or  consultation  with  the  creditors,  should  not  be 
treated  as  made  with  a  fraudulent  intent,  because  the 
reservations  and  conditions  may  tend  to  hinder  and 
delay  creditors  in  the  prosecution  of  their  legal  reme- 
dies to  enforce  the  payment  of  their  debts.  But 
these  questions  have  been  settled  by  a  series  of  adju- 
dications in  this  court.  It  would  disturb  many  titles 
if  the  principles  heretofore  established,  and  sanctioned 
by  the  practice  of  the  country,  were  now  to  be  ques- 
tioned. If  inconvenience  results  from  the  construc- 
tion heretofore  given  to  the  statute  against  fraudulent 
conveyances,  the  remedy  shpuld  be  administered  by 
the  law  making  power.  An  act  of  the  legislature 
would  operate  prospectively,  and  men  could  regulate 
their  transactions  so  as  to  conform  to  its  provisions. 
But  a  decision  of  this  court,  giving  a  new  and  dif- 
ferent rule  of  construction,  would  have  a  retrospective, 
and  therefore  an  unjust,  operation. 

Preference  of  favored  creditors  is  forbidden  by  the 
bankrupt  law  in  England.  But  where  that  law  does 
jiot  apply,  the  right  to  make  such  preferences  is  ad- 
mitted. In  Estwich  v.  Caillaud^  5  T.  R.  420,  Lord 
Kenyon  says :  It  is  neither  illegal  or  immoral  to  prefer 
one  set  of  creditors  to  another.  The  same  doctrine 
was  avowed  in  Nunn  v.  WiUmore^  8  T.  R.  521.  The 
same  rule  has  been  sanctioned  in  courts  of  equity. 
Small  V.  Oudley,  2  P.  Wms.  427.  The  right  results 
from  the  ownership  of  personal  property,  and  the  un- 
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restricted   power   of  alienation.      The  debtor,  if  no       issi. 
lien  has  attached,  can  sell  it  or  transfer  it  to  any  ere-      Term, 
ditor  or  purchaser,  and  apply  the  proceeds  to  the  pay-      Dance 
ment  of  any  creditor  he  pleases.     And  if  he  may  do      *v.^*' 
so  with  the  property  or  its  price,  there  would  seem  to      Aais.  ' 
be  no  good  reason  why  he  should  not  have  the  right 
to  cover  it  by  a  deed  of  trust  for  the  same  purpose. 
The  right  to  do  so  was  affirmed  in  BrasKear  v.  West^ 
7  Peters'  K.   608 ;  in  Murray  v.  JRiggs^  15   John  R. 
671  ;  and,  it  is  believed,  in  most  of  the  states. 

The  cases  of  McCullough  v.  Somerville^  8  Leigh  415  ; 
of  Skipwith  V.  Cunningham^  Id.  271,  and  Phijppen  v. 
Durham^  8  Gratt.  457,  have  recognized  the  doctrine  in 
Virginia.  The  same  cases  decide  that  it  is  not  neces- 
sary to  the  validity  of  such  a  deed,  that  the  creditor^ 
should  have  been  consulted  beforehand.  In  Skipwith 
V.  Cunningham^  8  Leigh  271,  the  subject  is  examined 
by  Tucker,  president,  who  observes,  "  that  if  the 
grantor  seals  and  acknowledges,  and  delivers,  (though 
not  to  the  grantor  personally  or  to  his  agent,)  a  deed 
setting  forth  a  bargain  and  sale  for  a  valuable  conside- 
ration, that  consideration  instantly  raises  a  use,  which 
the  statute  instantly  executes,  and  vests  the  estate  in 
the  bargainee,  with  or  without  his  assent,  leaving  him,. 
indeed,  the  capacity  to  avoid  it  at  his  pleasure,  by 
renouncing  it."  And  "  that  there  is  no  instance  in 
which  the  courts  of  Virginia  have  decided  that  such, 
deeds  were  incomplete  and  ineffectual,  for  such  a  deci- 
sion would  shake  every  title  in  the  commonwealth.'^ 
And  in  the  recent  case  of  Phippen  v.  Durham^  8  Gratt. 
457,  the  deed  was  executed  without  the  knowledge  of 
the  creditors,  and  was  not  signed  by  the  trustee. 

That  the  reservation  of  an  interest,  in  the  property, 
by  postponing  the  time  of  sale,  or  directing  a  sale  on 
credit,  or  providing  for  the  payment  of  the  surplus 
after  satisfying  the  creditors  secured,  do  not,  of  them- 
selves, furnish  evidence  of  fraudulent  intent,  has  been 
affirmed  by  the  repeated  decisions  of  this  court.     Skip- 
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1864.       with  V.  Cunningham^  8  Leigh  271 ;  Kevan  v.  Branchy 
Term.      1  Gratt.  274 ;  Lewis  v.  Caperton^s  ex^orSy  8  Gratt.  14^ ; 


Dance      Cochvan  V.  Pavis^  supra  348  ;  Janney  v.  Barnes^  11 

*v^-       Leigh  100. 

A  aja.  The  fact  that  creditors  may  be  delayed  or  hindered 

is  not  of  itself  suflScient  to  vacate  such  a  deed,  if 
there  is  absence  of  fraudulent  intent.  Every  convey- 
ance to  trustees  interposes  obstacles  in  the  way  of  the 
legal  remedies  of  the  creditors,  and  may,  to  that  ex- 
tent, be  said  to  hinder  and  delay  them. 

Postponing  a  sale  to  an  unreasonable  time  may  be  a 
circumstance,  in  connection  with  other  circumstances, 
tending  to  prove  a  fraudulent  intent.  If  made  with 
such  an  intent,  the  time  to  which  the  sale  was  post- 
poned would  not  affect  it.  Neither  the  stipulation  to 
postpone  the  sale  or  to  return  the  surplus  can  operate 
to  the  exemption  of  any  portion  of  the  debtor's  pro- 
perty from  the  payment  of  his  debts.  The  surplus  is 
rightfully  his  property ;  everything  not  embraced  by 
the  conveyance  belongs  to  him  for  the  benefit  of  his 
creditors ;  is  liable  for  his  debts.  The  mode  of  sub- 
jecting it  may  be  different,  but  there  can  be  no  ques- 
tion of  the  right  of  the  creditor  to  do  so.  A  deed  of 
trust  for  the  security  of  a  future  or  contingent  liability, 
as  for  the  indemnity  of  a  surety  or  endorser,  could  not 
be  impeached  for  that  cause  alone,  if  made  honafide^ 
Such  deeds  are  of  every  day's  occurrence ;  and  their 
validity  has  never  been  questioned.  Such  a  deed  may 
interpose  obstacles  to  the  legal  remedies  of  creditors 
for  an  indefinite  period  of  time.  But  the  interest  of 
the  debtor  would  still  be  subject  to  his  debts,  and 
could  be  reached,  if  not  by  legal  process,  by  a  pro- 
ceeding in  chancery ;  which,  in  a  proper  case,  would 
no  doubt  sequestrate  and  apply  the  rents  of  the  land, 
the  hires  of  his  slaves,  and  the  interest  arising  from 
the  sale  of  the  perishable  estate,  to  the  discharge  of 
his  debts. 
-  The  cases  of  Spencer  v.  Ford^  1  Rob.  R.  648,  and 
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Spence  v.  Bagwell^  6  Gratt.  444,  are  supposed,  by  the       i864. 
counsel  of  the  appellees,  to  modify  the  doctrine  held      Term, 
in  other  cases,  and  to  establish  principles  which  would      Dance 
show  the  deeds  in  this  case  to  be  invalid.     In  the  first      *v.*"' 
case  there  were  two  deeds  of  trust,  the  first  not  ap-      Aais. 
pearing  to  have  been  made  with  the  knowledge  of,  or 
to  have  been  ratified  by,  any  creditor  or  trustee  named 
therein,  and  under  which  no  claim  was  asserted  until 
the  execution  of  the  second  deed,  and  the  application 
of  the  proceeds  thereunder;  and  then  the  claim  was 
asserted  by  a  creditor  not  named  in  the  deed,  or  known 
to  be  a  creditor.     It  was  held  that  such  creditor  was 
not  entitled  to  relief  against  the  cestui  que  trust  m  the 
last  deed.     The  refusal  of  relief  under  such  circum- 
stances djoes  not  decide  that  a  deed  made  without  con- 
sultation with  creditors  is  for  that  reason   fraudulent. 
Before  any  right  or  claim  under  the  first  deed  was 
known  or  asserted  the  property  had  been  conveyed, 
and  the  proceeds  applied  to  a  fair  creditor,  against 
whom,  under  the  circumstances,  there   was   no  just 
cause  of  reclamation. 

■  In  Spence  v.  BagweU^  6  Gratt.  444,  the  deed  con- 
tained such  limitations  and  conditions  as  secured  to 
the  debtor  a  full  control  over  the  property,  and  would 
have  enabled  him  to  defeat  the  conveyance.  The 
deed  reserved  the  right  of  possession  from  November 
1841  until  March  1843  ;  that  he  should  be  considered 
the  agent  of  the  trustees,  with  full  power  to  sell  and 
collect  the  proceeds ;  and  with  a  provision  that  if  he 
paid  off  the  debts,  or  any  part  of  them,  by  moneys  not 
raised  by  the  sale  of  the  tri^st  property,  he  should  be 
considered  a  creditor  of  the  trust  fund,  and  might 
retain  the  amount  out  of  the  proceeds  arising  from  a 
sale  of  the  property  conveyed.  The  deed  on  its  face 
showed  a  contrivance  to  retain  as  owner  first,  and  as 
agent,  the  control  of  the  property,  with  authority  to 
convert  the  proceeds  of  his  labor  into  debts  charging 
it,  so  as  to  keep  it  beyond  the  reach  of  his  general 
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1854.       creditors.     Neither  of  these  cases  impairs  the  antho- 
Term.      ritj  of  the  cases  before  referred  to,    and    which,  it 


Dance 


seems  to  me,  are  decisive  of  the  case  under  considera- 
tion. The  fraudulent  intent  is  denied  by  the  grantors, 
A  iSJ!°  and  there  is  no  proof  except  that  arising  from  the  face 
of  the  deed.  The  court  cannot  presume  the  fraud 
unless  the  terms  of  the  instrument  preclude  any  other 
inference.  As  to  the  cestui  que  truatj  it  is  not  pre- 
tended that  they  participated  in  any  fraud.  They 
were  not  consulted  ;  and  though,  if  the  fraudulent 
intent  clearly  appeared  on  the  face  of  the  instrument, 
they  would  be  affected  by  it  if  they  claimed  under  it, 
the  reservations  on  the  face  of  the  deeds  do  not  raise, 
under  the  doctrines  of  this  court,  an  irresistible  pre- 
sumption of  fraud,  which  would  of  itself  vacate  the 
deed. 

The  violation  by  B.  L.  Belt  of  his  engagement  of 
the  17th  of  May  1848,  to  give  a  deed  of  trust  on  other 
property  to  secure  the  appellees.  Seaman  and  Muir, 
can  have  no  bearing  on  the  deeds  under  consideration. 
They  embrace  other  property.  It  does  not  appear 
that  the  other  creditors  had  any  notice  of  the  agree- 
ment ;  and  the  failure  of  the  debtor  to  give  one  credi- 
tor a  deed  of  trust  on  specific  property  does  not  even 
tend  to  prove  a  fraudulent  intent  in  the  execution  of 
another  deed,  on  other  property,  to  secure  all  his 
creditors ;  the  creditor  in  question  being  one  of  the 
class  of  preferred  creditors. 

I  think  the  decree  was  erroneous,  and  that  the  same 
should  be  reversed,  and  the  bill  dismissed  with  costs. 

The  other  judges  concurred  in  the  opinion  of 
Allen^  J. 

Decree  reversed. 
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Robinsons  v.  Allen  cfe  others,  ism. 

October 


November  28d. 

1.  A  will,  appearing  upon  its  face  to  have  been  made  by  a  mar- 

ried woman,  if  it  has  been  regularly  admitted  to  probat  in 
the  proper  court,  its  validity  cannot  be  questioned  in  a  col- 
lateral suit. 

2.  Testatrix  gives  certain  property,  real  and  personal,  to  her 

husband  for  his  life,  with  authority  to  use  the  same  as  he 
pleases  in  every  respect.  She  then  says :  "  At  the  death  of 
my  husband,  or  before,  if  he  chooses  to  relinquish  his  rights, 
I  give  all  the  land  and  other  property  to  one  or  more  of  the 
children  of  R,  as  he  may  designate ;  or  authorize,  should  it 
be  necessary,  him  to  make  such  other  disposition  of  the 
same  as  he  may  deem  proper,  having  full  confidence  in  him 
that  he  will  do  what  is  right/'  R  was  the  daughter  of  the 
husband  by  a  former  wife.  The  husband  died  in  the  life 
time  of  the  testatrix.    Held  : 

1.  The  provision  in  favor  of  the  children  of  R  is  void  for 

uncertainty. 

2.  The  testatrix  did  not  dispose  of  the  remainder  in  the 

property  after  the  life  estate  given  to  the  husband ; 
but  authorized  the  husband  to  dispose  of  it :  And  as 
he  died  in  her  life  time,  the  property  was  not  dis- 
posed of  by  her  will,  but  passed  to  her  heirs  and 
next  of  kin. 

This  was  a  suit  in  the  Circuit  court  of  Fauquier 
county  by  Susan  Allen  and  others,  the  heirs  at  law 
and  next  of  kin  of  Catharine  Bradford  deceased, 
against  William  H.  Gaines,  administrator  with  the 
will  annexed  of  Catharine  Bradford  and  Samuel  Ro- 
binson and  others,  claiming  to  be  legatees  under  Mrs. 
Bradford's  will. 

Mrs.  Bradford  died  in  1851 ;  and  her  will  was  duly 
admitted  to  record  in  the  County  court  of  Fauquier. 
By  her  will,  which  bears  date  the  17th  of  October 
1848,  she  provides  as  follows  : 

"  The  worldly  goods  which  it  hath  pleased  God  to 
bless  me  with,  I  give,  devise  and  dispose  of  as  fol- 
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1864.  lows :  To  my  husband,  Thomas  G.  Bradford,  who  has 

October  ,                ,  ,  .        .                  j                                                  /.                    ,       . 

Term,  dcvoted  his  time  and  means  to  my  comfort,  and  given 


Robineons  his  attention  to  my  business,  for  many  years,  that  his 
Alien  few  remaining  days  may  be  comfortable,  I  give  for  his 
life  the  plantation  on  which  we  have  resided,  and  all 
the  land  thereto  attached,  and  every  species  of  property 
on  it,  not  disposed  of  otherwise  by  me,  with  authority 
to  use  the  same  as  he  pleases  in  every  respect. 

"  At  the  death  of  my  husband,  or  before,  if  he  chooses 
to  relinquish  his  rights,  I  give  all  the  land  and  other 
property  on  the  premises  we  now  occupy,  to  one  or 
more  of  the  children  of  Caroline  A.  Robinson,  as  he 
may  designate ;  or  authorize,  should  it  be  necessary, 
him  to  make  such  other  disposition  of  the  same  as  he 
may  deem  proper,  having  full  confidence  in  him  that 
he  will  do  what  is  right." 

Caroline  A.  Robinson  was  the  daughter  of  Thomas 
G.  Bradford  by  a  former  wife.  He  died  in  1850,  in 
the  life  time  of  Mrs.  Bradford. 

The  cause  came  on  to  be  heard  in  September  1852, 
when  the  court  below  held  that  the  devise  in  the  will 
of  Mrs.  Bradford,  to  one  or  more  of  the  children  of 
Caroline  A.  Robinson,  was  void  for  uncertainty ;  and 
gave  a  decree  in  favor  of  the  plaintiffs,  as  heirs  and 
next  of  kin  of  Mrs.  Bradford.  From  this  decree  the 
Robinsons  applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Patton^  for  the  appellants. 

Morson  and   WilliaTns^  for  the  appellees. 

Samuels,  J.  This  case  grows  out  of  a  contest  for 
the  succession  to  the  estate,  real  and  personal,  of  Ca- 
tharine Bradford  deceased. 

The  appellants  claim  under  an  alleged  will  of  the 
decedent,  conferring  on  them,  as  they  insist,  the  estate 
in  controversy ;  the  appellees  claim  as  heirs  at  law 
and  next  of  kin  of  the  decedent. 
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In  a  contest  of  this  nature,  between  such  parties,  it 
is  incumbent  on  the  parties  claiming  under  a  will  to 
establish  their  claim :  for  if  property  be  not  effectually 
disposed  of  by  will,  it  passes  to  the  heirs  at  law  and 
next  of  kin,  by  operation  of  the  statute  of  descents 
and  the  statute  of  distributions. 

The  appellants,  to  sustain  their  claim,  rely  upon  a 
paper,  in  form  a  will,  exhibited  to  the  County  court  of 
Fauquier  county,  where  Catharine  Bradford  resided  up 
to  the  time  of  her  death  ;  and  by  that  court  admitted 
to  probat  as  a  will.  It  was  suggested,  however,  by 
the  appellees'  counsel,  in  the  argument  here,  that  in 
as  much  as  it  appears  on  the  face  of  the  paper  that 
Catharine  Bradford  was  a  married  woman  at  the  time 
of  executing  it,  it  cannot  have  the  effect  of  a  will ; 
and  that  she  must  be  regarded  as  dead  intestate.  This 
objection  could  have  had  no  force  in  this  suit,  even 
if  made  in  the  court  below ;  for  it  is  well  settled  by 
the  decisions  of  this  court  that  the  sentence  of  a  court 
of  probat,  of  competent  jurisdiction,  admitting  a  will, 
or  writing  in  nature  of  a  will,  to  probat,  is  conclusive 
evidence  of  the  due  making  thereof,  and  that  it  cannot 
be  denied  in  any  collateral  proceeding  touching  the 
will :  that  its  validity  can  be  tested  only  by  resorting 
to  the  means  provided  by  law  for  that  specific  pur- 
pose. See  West  v.  Wesfs  ex'or^  3  Kand.  373  ;  Vaughan 
V.  Doe  ex  dem,  of  Green^  1  Leigh  287 ;  Wills  v.  Sprag- 
ginsj  3  Gratt.  555  ;  Parker^ s  ex^ors  v.  Brownh  ex^ors^  6 
Gratt.  554. 

The  only  remaining  question  before  the  court  is, 
whether  or  not  the  will  gives  the  estate  to  the  ap- 
pellants ?  The  sole  purpose  in  the  construction  of  a 
will  is  to  find  out  how  the  maker  of  it  intqnded  to 
dispose  of  the  property,  and  to  apply  the  rules  of  law 
to  such  disposition  ;  thus  the  duty  of  a  court  is  the 
same  as  in  all  other  judicial  enquiries,  to  wit,  to  ascer- 
tain the  facts  and  declare  the  law  thereon.     In  the 
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1864.       first  branch  of  this  duty,  the  court  must   look  chiefly 
Term.      to  the  will  itsolf.     Although  extrinsic  proof  is  admis- 


Robinaons  siblo  undcr  Certain  circumstances,  for  limited  purposes, 
AUen  it  is  cuough  (for  the  purposes  of  this  case)  to  say  it  is 
,  *  not  admissible  to  explain  ambiguities  patent  on  the 
face  of  the  will.  The  language  of  the  will  itself  must 
be  relied  on  as  the  chief  guide.  If  that  lan^^e  be 
ordinary  and  popular,  its  meaning  is  to  be  construed 
according  to  its  usual  acceptation  ;  if  technical,  legal 
terms  be  used,  they  are  to  be  construed  in  the  sense 
which  the  law  aflBxes.  The  courts,  in  their  anxiety  to 
seek  aid  in  their  investigations,  have  frequently  and 
usually  looked  to  adjudged  cases,  although  it  is  said 
by  high  authority  that  they  can  and  do  seldom  afford 
assistance  in  ascertaining  the  intention  in  any  case. 
Shermer  v.  Shermer^s  ex^ors^  1  Wash.  266.  The  justice 
of  this  remark  is  fully  verified  by  turning  to  the  cases 
cited  in  the  argument  of  this  case :  they  are  found  in 
conflict  with  each  other ;  and  many  of  them  are  made 
to  turn  upon  distinctions  so  exceedingly  refined,  not 
to  say  capricious,  that  they  should  be  regarded  as  very 
unsafe  guides  in  seeking  for  the  intention  of  a  plain 
testatrix,  who  expressed  herself  in  the  ordinary  lan- 
guage in  popular  use.  I  hold  that  there  is  enough 
plainly  expressed  on  the  face  of  the  will  before  us  to 
leave  no  doubt  of  the  facts  to  what  extent  and  to 
whom  the  testatrix  intended  to  dispose  of  the  property 
herself,  and  to  what  extent  she  intended  to  confide 
the  further  disposition  of  her  property  to  another. 

After  giving  her  husband  an  estate  for  life  in  the 
property,  free  from  restrictions  usually  thrown  around 
life  estates,  the  will  proceeds  thus :  "  At  the  death  of 
my  husband,  or  before,  if  he  chooses  to  relinquish  his 
rights,  I  give  all  the  land  and  other  property  on  the 
premises  we  now  occupy,  to  one  or  more  of  the  chil- 
dren of  Caroline  A.  Robinson,  as  he  may  designate; 
or  authorize,  should  it  be  necessary,  him  to  make  such 
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other  disposition  of  the  same  as  he  may  deem  proper, 
having  full  confidence  in  him  that  he  will  do  what  is 
right." 

The  husband  died  in  the  life  time  of  his  wife,  the 
testatrix  ;  and  thus  the  power  of  appointment,  con- 
templated by  the  will,  never  vested  in  him,  and  was 
never  executed.  It  is  insisted  by  the  appellants  that 
the  will,  of  itself,  is  sufficient  to  convey  the  estate  to 
them ;  that  is,  to  all  the  children  of  Caroline  A. 
Robinson. 

The  testatrix,  if  she  had  thought  it  proper,  might 
herself  have  given  the  estate  directly  to  all  the  chil- 
dren of  Mrs.  Robinson,  or  to  one  or  more  of  them,  as 
she  herself  might  have  designated.  So,  if  she  thought 
it  proper,  she  might  forego  the  exercise  of  her  power 
of  disposition,  and  confer  that  power  on  another. 
There  is  a  substantial  and  distinctly  marked  difference 
between  the  purpose  of  disposing  of  her  property 
herself,  and  the  purpose  of  authorizing  another  to 
make  such  disposition  as  he  may  deem  right.  If  the 
testatrix  had  said  in  terms :  "  I  will  not,  for  my  own 
reasons,  dispose  of  my  estate  after  the  life  estate  I 
have  given  to  my  husband  ;  but  I  authorize  him  to 
dispose  of  it  after  his  death,  to  one  or  more  of  the 
children  of  Caroline  A.  Robinson  ;  or  to  make  such 
other  disposition  of  it  as  he  may  deem  proper,"  it 
would  clearly  be  held  that  the  testatrix  had  not  dis- 
posed of  the  remainder  after  the  life  estate,  at  least  to 
those  children.  The  legal  effect  of  the  terms  used  is 
identical  with  that  of  the  terms  supposed ;  expressio 
unius  exclusio  est  alterius  :  Having  declared  her  pur- 
pose of  authorizing  another  to  make  the  disposition  is 
equivalent  to  a  declaration  that  she  will  not  herself 
make  it. 

Jf  the  testatrix  had  conferred  the  estate  immediately 
*upbi^he  whole  class  of  Caroline  Robinson's  children, 
'  giving  her  husband  authority  to  appoint  the  propor- 
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tione  in  which  it  should  be  divided,  or  giving  him 
authority  to  designate  one  or  more  of  the  class  who 
should  take  it,  to  the  exclusion  of  all  others  of  the 
class,  in  the  events  which  have  happened,  the  whole 
class  would  take  equally.  The  will  before  us  differs 
widely  from  the  case  supposed ;  it  gives  to  "  one  ''  or 
"  more  "  of  the  class  ;  that  is,  to  one  or  more  of  a  class, 
six  in  number.  The  questions  are  at  once  presented, 
Which  "  one  "  ?  How  many  "  more  "  than  "  one  "  ? 
And  which  of  them  ?  The  answer  is  obvious  :  Such 
"  one  or  more  "  as  the  husband  may  designate.  I  am 
not  prepared  to  say,  as  a  matter  of  fact  apparent  on 
this  will,  that  the  terms  one  ar  more  mean  all ;  or  that 
an  attempt  to  confer  a  power  without  limits  on  an- 
other is  in  itself  identical  with  a  definite  exercise  of 
that  power  by  the  principal.  Such  would  be  my  con- 
struction, if  the  disposing  clause  had  ended  with  the 
word  "  designate."  If,  however,  any  doubt  remained, 
it  must  be  apparent  from  the  next  clause  that  the 
whole  class,  or  any  one  or  more  of  them,  were  not 
the  certain  objects  of  the  testatrix's  bounty.  She  in 
terms  authorizes  her  husband,  should  it  be  necessary, 
to  make  such  other  disposition  of  the  estate  as  he 
might  deem  proper  ;  she  having  confidence  in  him 
that  he  would  do  what  is  right. 

The  appellants'  counsel  argued  here,  that  this  latter 
clause  is  to  be  understood  as  enlarging  and  defining 
the  husband's  authority  about  the  estate  conferred  on 
Mrs.  Robinson's  children  ;  that  it  was  intended  to  give 
him  power  to  make  family  settlements,  or  impose 
changes,  as  the  necessities  of  the  family  might  require. 
Such,  I  conceive,  is  not  the  true  reading  of  the  clause. 
It  gives  authority  to  dispose  directly  of  the  whole 
subject  itself;  not  merely  of  a  part  thereof,  or  indi- 
rectly, by  changes  or  otherwise.  In  terms,  he  is  au- 
thorized to  make  a  disposition  of  the  whole  subject, 
other  than  that  contemplated  for  a  part  of  the  Robin- 
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son  family.  The  power  conferred  is  coextensive  with 
testatrix's  confidence  in  her  husband ;  which  is  de- 
clared to  be  full. 

The  appellants'  counsel  argued  here,  that  the  will 
was  intended  to  vest  the  husband  with  a  power  cou- 
pled with  a  trust ;  and  that  the  execution  of  the 
power  having  been  prevented  by  death,  the  court 
should  execute  the  trust.  There  are  cases  in  which 
the  courts  have  taken  upon  themselves  the  duty  of 
executing  trusts  which  would  otherwise  be  defeated 
for  want  of  trustees.  These,  however,  are  cases  in 
which  trusts,  either  express  or  implied,  did  exist. 
This  is  not  the  case  here.  The  argument,  to  have 
availed  anything,  should  further  have  shown  that  the 
appellants  are  the  cestuis  que  trust ;  which  it  has  not 
done,  and  could  not  do. 

On  the  whole  case,  I  am  of  opinion  that  the  objects, 
if  any,  of  the  testatrix's  bounty,  so  far  as  the  remain- 
der after  the  life  estate  is  concerned,  are  so  vaguely 
described  that  the  will  is  void  for  ambiguity  on  its 
face. 

I  am  further  of  opinion,  that  the  testatrix  had  no 
definite  purpose  of  disposing  of  that  remainder  her- 
self, but  only  intended  to  confer  a  power  of  disposi- 
tion on  her  husband. 

It  is  immaterial  to  consider  whether  the  unrestricted 
life  estate  given  to  the  husband,  together  with  his  un- 
limited power  of  disposition,  should  be  regarded  as 
giving  him  the  absolute  title  to  the  estate;  he  having 
died  in  the  life  time  of  the  testatrix,  his  interest,  what- 
ever it  was,  lapsed  under  the  law  then  existing. 

I  am  of  opinion  to  affirm  the  decree. 
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Allen,  Moncuke  and   Lee,  Js,  concurred  in  the 
opinion  of  Samuels,  J. 

Daniel,  J,  concurred  in  affirming  the  decree. 
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oJt^i^r  Powell  v.  Stratton  d;  als. 

Term. 

November  28d. 

1.  Under  the  circumstances,  a  person  who  had  qualified  as  ad- 

ministrator of  an  estate  in  Mississippi,  held  to  account  for 
his  administration  in  Virginia. 

2.  An  administrator  in  Mississippi  having  purchased  for  the  es- 

tate land  sold  for  the  payment  of  a  debt  due  to  the  estate, 
held,  under  the  circumstances,  not  bound  to  keep  the  land 
and  account  for  the  price ;  but  the  land  is  to  be  treated  as 
the  property  of  the  estate. 

3.  Under  the  circumstances,  the  administrator  not  responsible 

for  money  which  became  worthless  in  his  hands  by  the 
insolvency  of  the  bank. 

This  was  a  suit  in  equity  iu  the  Circuit  court  of 
Powhatan  county,  and  afterwards  removed  to  the  Cir- 
cuit court  of  Goochland,  instituted  by  Elizabeth  Strat- 
ton,  the  widow,  and  three  others,  the  infant  children  of 
Milner  S.  Stratton,  against  Benjamin  H,  Powell  and 
Henry  Gordon,  to  recover  moneys  of  the  estate  of 
Milner  S.  Stratton,  which  the  plaintiffs  alleged  Powell 
had  collected  in  the  state  of  Mississippi. 

Powell  demurred  to  the  bill  on  various  grounds,  and 
among  others,  on  the  ground  that  the  court  had  no  ju- 
risdiction to  compel  him  to  account  for  his  administra- 
tion upon  the  estate  of  Milner  S.  Stratton  in  Missis- 
sippi. He  also  answered,  stating  in  detail  his  action 
in  his  efforts  to  collect  the  debts  due  to  that  estate. 

On  the  16th  of  October  1839  Henry  Gordon  and 
Elizabeth  Stratton,  the  personal  representatives  of 
Milner  S.  Stratton,  in  Virginia,  entered  into  a  con- 
tract under  seal  with  Benjamin  H.  Powell,  by  which 
they  employed  Powell  to  go  to  Mississippi  for  the 
purpose  of  collecting  certain  debts  due  in  that  state 
to  their  testator's  estate.     One  was  a  large  debt   of 
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about  twelve  thousand  dollars,  due  from  John  D.  King 
and  Samuel  M.  Puckett,  which  was  secured  by  a  deed 
of  trust  on  land  and  slaves ;  another  was  a  debt  due 
by  account  from  Richard  M.  Hobson,  for  about  two 
thousand  three  hundred  and  sixty-five  dollars  and 
eighty-one  cents ;  and  a  third  was  a  certificate  of  de- 
posit for  six  hundred  dollars  of  the  Brandon  Bank. 

Powell  went  to  Mississippi,  and  arrived  in  Jackson 
about  the  Ist  of  December  1839;  and  finding  it  would 
be  necessary  to  become  the  administrator  of  Milner  S. 
Stratton,  he  qualified  as  such  about  the  end  of  the 
month  of  December.  He  found  King,  Puckett  and 
Hobson  insolvent,  though  Puckett  had  a  number  of 
slaves  in  his  possession,  which  he  shortly  after  carried 
out  of  the  state.  These  slaves  were  included  in  the 
deed  of  trust  to  secure  Stratton's  debt ;  and  Powell 
attempted  to  prevent  Puckett's  removal  of  them  by 
an  injunction  ;  but  the  judge  to  whom  he  applied  for 
the  injunction  held  that  he  could  only  grant  it  when 
his  court  was  in  session,  and  before  that  time  the 
slaves  were  gone. 

In  order  to  enforce  the  collection  of  the  debt  due 
from  King  and  Puckett,  Powell  directed  the  trustees, 
Richard  M.  Hobson  and  William  R.  Crane,  to  proceed 
to  sell  the  land  embraced  in  the  deed  ;  which  they  did 
accordingly.  Powell,  having  a  short  time  previous  to 
the  sale  broken  his  leg,  could  not  be  present  himself; 
but  believing,  as  he  says  in  his  answer,  that  it  was 
important  to  get  the  land  out  of  the  possession  of 
Puckett,  and  to  keep  the  purchase  money  out  of  the 
possession  of  Hobson,  he  authorized  Thomas  P.  Nash 
to  attend  the  sale  and  buy  in  the  land  for  the  benefit 
of  the  estate  of  Stratton.  Nash  did  attend  and  buy 
the  land  at  the  price  of  four  dollars  and  twelve  and  a 
half  cents  an  acre;  making  the  whole  purchase  money 
amount  to  two  thousand  seven  and  forty-seven  dollars 
and   twenty-five  cents :  and   the   trustees,  in  Powell's 
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absence,  conveyed  the  land  to  him.  This  item  was  the 
principal  subject  of  controversy  in  this  suit ;  Powell 
insisting  that  the  land  was  purchased  for  the  estate, 
and  the  other  parties  insisting  that  it  was  a  purchase 
for  himself.  The  evidence  shows  that  the  land  was 
sold  for  greatly  more  than  land  equally  good  had  been 
sold  for,  and  could  be  purchased  for,  in  the  part  of 
country  where  it  lies.  The  sheriff  of  the  county  says 
that  such  lands  had  sold  for  fifty  cents  and  a  dollar  per 
acre  ;  and  no  one  estimates  it  higher.  It  seems,  too, 
that  there  was  but  one  other  bidder  for  the  land  ;  and 
he  was  the  agent  of  Puckett.  It  appeared,  too,  that 
when  Powell  heard  the  land  had  been  conveyed  to 
hira  personally,  he  said  it  was  an  error,  and  wished  to 
have  it  corrected ;  but  was  advised  by  his  counsel  that 
it  was  a  ra'atter  of  no  importance.  And  it  was  further 
proved  that  certainly  Dr.  Gordon,  and  probably  Mrs. 
Stratton,  had  been  informed  by  Powell,  upon  his  re- 
turn to  Virginia  from  Mississippi,  that  the  land  had 
been  purchased  for  Stratton's  estate. 

As  before  stated,  Powell  found,  on  getting  to  Mis- 
sissippi, that  Richard  M.  Hobson  was  insolvent.  All 
that  he  could  obtain  from  him,  in  satisfaction  of  his 
debt  to  Stratton,  was  the  assignment  of  a  debt  due  to 
him  from  another  person,  which  that  other  person 
could  only  pay  in  money  of  the  Brandon  Bank.  This, 
as  he  could  do  no  better,  he  accepted.  In  his  answer 
he  says,  the  Brandon  money  so  received,  and  that  em- 
braced in  the  certificate  of  deposit,  never  was  disposed 
of  by  him ;  and  he  never  could  obtain  for  it  specie 
funds  or  Virginia  money,  at  any  discount,  however 
great.  On  the  6th  of  February  1840  he  deposited 
what  he  so  received,  as  well  as  six  hundred  dollars 
which  was  before  in  the  bank,  making  the  sum  of  two 
thousand  six  hundred  and  three  dollars  and  seventy- 
eight  cents,  in  the  Brandon  Bank,  and  took  a  certifi- 
cate of  the  deposit. 
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It  appears  that  when  Powell  .first  arrived  in  Missis- 
sippi, in  December  1839,  Brandon  money  was  very 
mnch  depreciated.  One  of  the  witnesses  for  the  plain- 
tiffs states  that  during  the  first  part  of  the  year  1839 
it  was  worth  about  fifty  cents  on  the  dollar,  in  ex- 
change for  other  Mississippi  money,  which  was  some- 
what below  par ;  but  they  had  not  a  fixed  exchange- 
able value ;  and  by  the  1st  of  May  had  depreciated  to 
forty  cents  in  the  dollar,  and  continued  gradually  to 
depreciate  during  the  summer,  and  were  worth  about 
twenty-five  cents  about  the  month  of  October ;  about 
which  time  judgments  to  a  very  large  amount,  proba- 
bly to  about  half  a  million,  were  obtained  against  the 
bank,  and  its  issues  depreciated  more  rapidly ;  and  on 
the  1st  of  January  1840  it  was  worth  from  about  five 
to  ten  cents,  having  no  fixed  value,  and  shortly  after- 
wards became  wholly  worthless,  and  had  so  continued. 
Two  other  witnesses  for  the  defendant  say  that  they 
cannot  say  that  Brandon  money  was,  in  the  latter  part 
of  1839  and  the  beginning  of  1840,  worth  any  parti- 
cular amount  in  specie  funds  or  Virginia  money. 
They  did  not  think  it  was  possible  to  have  purchased 
with  Brandon  money  more  than  a  few  dollars  in  spe- 
cie or  Virginia  money,  at  any  rate  of  discount.  Not- 
withstanding its  enormous  depreciation,  it  continued 
to  be  received  at  its  nominal  value,  to  a  considerable 
extent,  by  collecting  ofiScers  and  others,  in  ordinary 
business  transactions,  until  some  time  in  the  spring  of 
1840,  when  it  suddenly  commenced  to  go  down,  and 
soon  got  to  be  regarded  universally  as  worthless. 
Many  persons  continued  to  receive  it  up  to  that  time, 
confiding  in  the  assurances  of  the  managers  of  the 
bank,  that  the  return  of  sales  of  cotton,  which  the 
bank  had  shipped  to  Europe,  would  give  it  the  means 
of  redeeming  its  paper.  And  it  was  proved  that  in  the 
year  1840  the  president  of  the  bank  and  other  direc- 
tors declared  that  in  the  end  the  bank  would  be  sol- 
vent and  its  notes  at  par. 
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The  plaintiffs  filed  in  the  cause  two  letters  from 
Powell  to  Henrj  Gordon — the  first  frora  Jackson,  in 
Mississippi,  dated  December  Ist,  1839,  a  few  days  after 
he  arrived  there.  In  it  he  says :  "  Well,  this  Brandon 
money :  if  you  have  altered  your  mind  about  it,  write 
me ;  it  is  now  worth  about  twenty-four  cents  in  the 
dollar.  I  think  there  are  great  doubts  whether  it  will 
be  better  or  not.  Write  me  your  notions  on  the  sub- 
ject." The  second  from  the  same  place,  written  just 
after  he  qualified  as  administrator  on  Stratton's  estate, 
and  dated  December  27th,  1839.  In  it  he  says  :  "  With 
respect  to  the  Brandon  money,  I  will,  on  Monday  next, 
take  it  out  of  the  bank.  If  I  could  have  had  it  when 
I  first  got  to  the  state,  I  think  I  could  have  sold  it  for 
twenty-five  or  thirty  cents  in  the  dollar.  Since  that 
the  marshal  here  has  levied  on  thirty  thousand  dollars 
of  specie  that  is  said  to  belong  to  the  Brandon  Bank ; 
it  here  laid  in  the  Planters  Bank.  Since  that  it  has 
been  going  down,  and  the  last  accounts  from  New  Or- 
leans it  was  worth  only  fifteen  cents  to  the  doUar. 
That  market  governs  all  money  here,  and  we  get  mails 
from  there  here  every  three  or  four  days.  There  was 
ten  thousand  dollars  offered  the  other  day  in  Vicksburg 
for  one  thousand  dollars  in  Union  post  notes.  I  have 
been  expecting  a  letter  from  you  several  mails  with 
advice  on  the  subject.  I  think  now,  as  I  have  for  the 
last  twelve  months,  it  will  get  to  nothing." 

The  fidelity  and  zeal  of  Powell  in  the  administration 
of  Stratton's  estate  was  testified  to  in  the  strongest 
terms ;  and  the  record  affords  abundant  evidence  that 
he  shrunk  from  no  effort,  expense,  or  personal  liability 
which  seemed  to  hold  out  a  probability  of  recovering 
the  money  due  to  the  estate  of  Stratton. 

The  court  below  held  that  Powell  must  keep  the 
land  he  purchased,  and  account  to  the  plaintiffs  for  the 
amount  of  the  purchase  money  ;  and  that  he  must  also 
account  for  the  Brandon  money,  as  well  the  six  hun- 
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dred  dollars  which  was  on  deposit  in  the  bank,  as  that 
which  he  received  on  account  of  the  debt  of  Hobson  ; 
and  he  was  charged  with  it  at  the  rate  of  ten  cents  on 
the  dollar.  The  account  thus  settled  made  Powell  a 
debtor,  on  the  31  st  of  December  1844,  in  the  sum  of 
three  thousand  and  forty-six  dollars  and  seventy-one 
cents,  of  which  two  thousand  four  hundred  and  twenty- 
six  dollars  and  thirty-one  cents  was  principal ;  and  for 
this  sum,  after  deducting  one  hundred  and  fifty  dollars 
for  his  second  trip  to  Mississippi,  which  by  the  agree- 
ment aforesaid  he  was  to  receive,  a  decree  was  made 
in  favor  of  the  plaintiffs,  giving  to  Mrs.  Stratton  one- 
third,  and  dividing  the  balance  among  the  three  chil- 
dren of  Milner  S.  Stratton.  From  this  decree  Powell 
applied  to  this  court  for  an  appeal,  which  was  allowed. 


797 


1854. 
October 
Term. 

Powell 

V. 

Stratton^ 
&al8. 


Stanard  cfe  Bouldin  and  Irving  <&  Johnson^  for  the 
appellant. 

PattoUj  for  the  appellees. 

Samuels,  J,  It  is  unnecessary  in  this  case  to  con- 
sider whether  a  personal  representative,  holding  his 
appointment  under  authority  of  foreign  laws,  if  found 
in  Virginia,  can,  under  all  circumstances,  be  sued  here 
in  his  oflScial  character.  There  is  enough  in  the  pecu- 
liar circumstances  of  this  case  to  give  jurisdiction  to 
our  courts.  The  appellant  (the  defendant  below)  re- 
sided in  Virginia  at  the  date  of  those  transactions  out 
of  which  this  litigation  arises :  those  transactions  had 
their  origin  in  this  state.  The  bill  alleges  a  case  of 
fraud  and  want  of  proper  diligence  against  the  appel- 
lant ;  and  upon  that  charge  they  predicate  a  claim 
merely  personal  and  pecuniary.  The  appellant  resists 
this  demand,  but  admits  that  he  is  invested  with  the 
legal  title  to  certain  land  lying  in  the  state  of  Missis- 
sippi, and  to  certain  choses  in  action  payable  in  that 
state;    the   equitable   title  to  all   which,  on   certain 
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terms,  enures  to  the  benefit  of  complainants-  It  is 
not  alleged  by  the  appellant  that  creditors  of  Strat- 
ton's  estate  in  Mississippi  or  elsewhere  are  in  anywise 
concerned  in  the  property  in  his  hands ;  nor  is  it  al- 
leged by  either  party  in  pleading,  or  shown  by  proof, 
that  the  subject  in  controversy  is  affected  in  any  de- 
gree by  laws  peculiar  to  the  state  of  Mississippi.  The 
ease  seems  to  have  proceeded  upon  the  theory  that  it 
was  governed  by  the  general  principles  prevailing  in 
courts  of  equity.  The  appellant  being  within  the 
jurisdiction  of  the  court,  full  effect  may  be  given  to  its 
decree  by  the  exercise  of  its  authority  over  his  j>erson. 
Thus  the  parties  who  are  exclusively  interested  are 
before  the  court ;  they  are  at  issue  whether  the  appel- 
lant is  liable  to  a  demand  of  the  appellees  merely 
pecuniary,  or  whether  he  shall  be  held  to  be  a  mere 
trustee  for  their  benefit,  on  equitable  terms.  The  facts 
above  stated  bring  the  case  within  the  jurisdiction  of 
our  courts.  This  conclusion  is  fully  sustained  by  the 
decision  of  this  court  recently  made  in  the  case  of 
Dickinson  v.  Hooraes*  admW^  8  Gratt.  353,  upon  a  re- 
view of  many  decisions  touching  the  question. 

Passing  from  the  question  of  jurisdiction  to  the 
merits  of  the  case,  we  are  met  at  the  threshold  by 
the  fact  that  such  of  the  debts  due  Stratton's  estate  in 
Mississippi  as  give  rise  to  this  controversy  were 
either  in  a  very  precarious  condition  or  utterly  in- 
solvent. That  due  from  King  and  Puckett  was  par- 
tially secured  by  a  deed  of  trust  on  the  land  and  slaves. 
The  land  was  about  six  hundred  and  sixty-six  acres 
n  quantity  ;  and  the  witnesses  differ  as  to  its  value  ; 
some  of  them  estimate  it  at  fifty  cents  per  acre ;  others 
at  prices  ranging  from  fifty  cents  up  to  a  dollar  and 
fifty  cents.  The  weight  of  proof,  however,  induces 
the  belief  that  it  could  not  have  been  sold  for  as  much 
as  fifty  cents  per  acre,  payable  in  specie  or  its  equiva- 
lent.    This  land  and  the  slaves  conveyed  by  the  deed 
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of  trust  were  in  the  hands  of  Samuel  M.  Puckett,  one 
of  the  debtors :  This  party  and  John  D.  King,  with 
whom  he  was  bound,  are  proved  to  have  been  utterly 
insolvent.  It  is  moreover  shown  that  Puckett  re- 
moved the  slaves  beyond  the  limits  of  the  state  of 
Mississippi,  with  the  fraudulent  intent  to  defeat  the 
trust ;  and  thus  the  security  afforded  by  the  slaves  was 
destroyed.  No  attempt  is  made  to  charge  the  appel- 
lant on  account  of  these  slaves;  it  is  therefore  unne- 
cessary to  say  more  about  them.  The  land,  the  only 
remaining  security,  was  in  the  hands  of  Puckett,  the 
fraudulent  debtor.  The  trustees  were  Richard  M. 
Hobson  and  William  R.  Crane ;  and  Hobson  is  shown 
to  have  been  insolvent.  Such  was  the  security,  and 
such  the  means  of  making  it  available. 

Powell  having  become  the  administrator  on  Strat- 
ton's  estate  in  Mississippi,  caused  the  trustees  to  sell 
the  land,  and  caused  it  to  be  bought  in  for  the  benefit 
of  the  estate  at  the  price  of  four  dollars  twelve  and 
a  half  cents,  an  acre.  That  he  bought  the  land  with 
the  view  of  benefiting  the  estate,  and  without  any 
purpose  of  individual  profit,  is  suflSciently  shown  by 
the  proof.  Powell  assigns  as  a  reason  for  buying  the 
land,  his  anxiety  to  get  it  out  of  the  hands  of  Puckett, 
and  to  prevent  Hobson,  the  insolvent  trustee,  from  re- 
ceiving the  price,  if  it  had  been  sold  to  another.  He 
alleges,  moreover,  that  the  land  was  run  up  to  the  price 
of  four  dollars  by  Puckett's  agent,  with  a  view  to 
defraud  Stratton's  estate  by  means  of  collusion  with 
Hobson,  the  trustee.  There  is  no  direct  proof  of  this 
fraudulent  intention ;  however,  considering  the  exor- 
bitancy of  the  price  of  four  dollars  per  acre,  we  have 
reason  to  believe  there  was  no  purpose  of  paying  it  in 
good  faith. 

Powell  says  nothing  about  the  pecuniary  condition 
of  Crane,  the  other  trustee,  nor  does  he  say  whether, 
by  the  law  of  Mississippi,  he  would  have  been  respon- 
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sible  for  money  paid  to  his  cotrustee,  Hobson,  or  by 
him  covinously  released  to  the  purchaser. 

In  view  of  the  small  intrinsic  value  of  the  land,  and 
the  utter  insolvency  of  the  debtors  for  all  beyond  that 
value,  and  the  insolvency  of  Hobson,  the  trustee,  I  am 
of  opinion  Powell  did  the  best  for  the  estate   which 
could  be  done  in   the  diflScult  circumstances  in  which 
he  was  placed.     The  land,  the  only  available  security, 
is  saved  to  the  estate.    This  was  done  at  a  price  nomi- 
nally far   above  its  value,  yet  it  was  paid  out   of  the 
debt  due  from  King   and  Puckett,  which   was  of  no 
value ;  and  the  estate  loses  nothing  thereby.     If  Pow- 
ell, under  the  circumstances,  had  in  some  degree  mis- 
taken his  duty,  yet  his  great  diligence  and   perfect  in- 
tegrity of  purpose  should  exempt  him  from   liability. 
The   extraordinary  embarrassment    in   the    monetary 
affairs  in  Mississippi,  at  the  time  of  Powell's  adminis- 
tration  there,  would   seem  to  require  some  relaxation 
of  the  rules  governing  the  administration   of  estates 
there;   at  least,  the  administrator  should  jiot  be  held 
responsible  when   it  appears  that  the  ordinary    course 
of  administration  would  probably,  not  to  say  inevita- 
bly, have  resulted  in  a  greater  loss.     In  this  case  the 
administrator  acted  wisely  in  buying  the  land,  which 
would  not,  as  far  as   we  can  now  judge,  have  sold  to 
another  for  more  than  fifty  cents  per  acre,  if  so  much, 
payable  in  a  sound  medium.     I  am  of  opinion  the  ap- 
pellant should  not  be  held  to  a  personal  liability  on 
account  of  his  purchase  of  the  land. 

Another  question  between  the  parties  is,  whether 
Powell,  the  appellant,  should  be  charged  for  his  failure 
to  dispose  of  the  debt  due  from  the  Brandon  Bank  ? 
The  appellees  take  no  exception  on  account  of  the 
fact  that  a  portion  of  this  debt  accrued  from  receiving 
it  indirectly  in  payment  of  a  debt  due  from  Richard 
M.  Hobson,  above  named,  to  Stratton's  estate.  They 
insist,  however,  that  Powell  should  be  charged   with 
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the  market  value  of  the  Brandon  Bank  debt,  which       i8m. 

,  October 

the  commissioner  fixes  at  ten  per  cent,  of  the  nominal      Term, 
amount.     He  accordingly  charges  the  appellant  one      Poweu 
hundred  and  ninety-six  dollars  and  seventy-seven  cents,     stratton 
that  sura   being  ten  per  cent,  on  the  Brandon  Bank 
notes  received  on  Hobson's  debt  as  aforesaid  :  and  the 
further  sum  of  sixty-five  dollars  and  twenty-two  cents, 
that  being  ten  per  cent,  on  the  principal  and  interest 
on  the  certificate  of  deposit  made  by  Stratton  in  his 
life  time  in  that  bank. 

The  principle  on  which  this  claim  is  made  is  in 
conflict  with  that  on  which  the  claim  is  made  to 
charge  the  appellant  in  regard  to  the  land.  It  is  said, 
in  regard  to  the  land,  that  he  was  going  beyond  his 
oflScial  duty  in  purchasing ;  yet  it  is  said  he  should 
have  sold  this  Brandon  Bank  debt,  whereas  his  official 
duty  required  the  collection  and  not  the  sale  of  it.  I 
am  of  opinion  the  appellant  acted  with  'prudence  at 
the  time  in  refusing  to  sell,  although  subsequent 
events  have  shown  that  if  a  sale  could  have  been 
eflected  on  any  terms,  it  had  better  been  made.  The 
proof  shows  that  the  credit  of  the  bank  had  fallen  so 
low>,  about  the  date  of  Powell's  qualification,  that  its 
paper  was  selling  at  a  discount,  which  is  variously 
stated  by  the  witnesses  to  be  from  eighty-five  to 
ninety-five  per  cent. ;  that  it  would  have  been  very 
difficult,  if  not  impossible,  to  have  disposed  of  a  large 
amount  of  it  for  specie  even  at  that  discount.  The 
bank  has  since  failed  entirely;  and  thus  the  debt  is  of 
no  value.  The  appellant  had  been  told,  or  others  had 
been  told,  by  the  directors,  that  the  bank  would  meet 
its  liabilities  ;  having,  as  they  said,  the  means  of  doing 
so.  Thus  the  alternative  was  presented,  of  selling,  if 
a  sale  could  be  made,  at  a  discount  ranging  from 
eighty-five  to  ninety-five  per  centum,  or  awaiting  the 
chance  of  full  payment.  The  appellant  decided  pro- 
perly  under  the  circumstances  existing  at  the   time  ; 
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and  he  should  not  be  made  to  suffer  because  of  subse- 
quent events.  If  the  circumstances  could  be  reversed, 
that  iS;  if  the  sale  had  been  effected  at  the  discount, 
and  if  the  bank  had  become  able  to  pay  its  debts,  he 
would  justly  have  been  held   responsible  for   the  loss. 

On  the  whole  case,  I  am  of  opinion  the  appelleeg 
liave  shown  no  right  to  charge  the  appellant  with  any 
amount  on  account  of  the  specific  charges  alleged. 
His  diligence,  discretion  and  perfectly  good  faith  give 
him  a  claim  to  the  protection  of  a  court  of  equity. 

The  land  in  the  hands  of  Powell,  and  any  rents  and 
profits  received  by  him,  and  the  Brandon  Bank  debt, 
should  be  regarded  as  trust  subjects,  to  be  adminis- 
tered under  the  direction  of  the  court,  in  the  manner 
pointed  out  by  the  decree  of  this  court. 


The   other    judges    concurred    in    the    opinion    of 
Samuels,  J, 

The  decree  was   as  follows : 

The  court  is  of  opinion,  that  the  said  decree  is 
erroneous.  It  is  therefore  adjudged,  ordered  and  de- 
creed that  the  same  be  reversed  and  annulled ;  and 
that  the  appellant  recover  of  the  appellee,  Ann  Eliza- 
beth Stratton,  sometimes  called  Elizabeth  Stratton, 
and  William  E.  Royall,  the  next  friend  of  the  infant 
appellees,  the  costs  of  the  appellant  expended  in  the 
prosecution  of  his  appeal  here.  And  the  court  pro- 
ceeding to  render  such  decree  as  the  Circuit  court 
should  have  rendered,  it  is  further  decreed  and  or- 
dered, that  Benjamin  H.  Powell  be  held  and  treated 
as  a  trustee,  holding  the  land  in  the  proceedings 
mentioned,  and  any  rents  and  profits  thereof  by  him 
received,  and  the  debt  due  from  the  Brandon  Bank,  as 
a  trust  subject,  to  be  administered  under  the  direction 
of  the  Circuit  court.  With  the  purpose  of  ascertaining 
the  proper  application  of  any  funds  arising  from  said 
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subject,  it  is  further  decreed  and  ordered,  that  an 
account  be  stated  between  Benjamin  H.  Powell  and 
the  estate  of  Milner  S.  Stratton  deceased,  in  which 
account  said  Powell  shall  be  permitted  to  debit  the 
estate  with  all  reasonable  disbursements  made  by  him 
in  Mississippi,  with  the  view  to  protect  the  interests 
of  the  estate  there  ;  also  with  any  money  paid  over 
to  the  executor  or  executrix  in  Virginia ;  also  with 
the  sum  of  one  hundred  and  fifty  dollars,  as  a  com- 
pensation for  his  second  trip  to  Mississippi ;  also  with 
a  reasonable  commission  on  money  due  the  estate  and 
received  by  said  Powell.  In  the  said  account  the  estate 
is  to  have  credit  for  any  money  received  by  said  Powell 
as  administrator,  and  for  the  avails  of  the  trust  subject, 
which  are  to  be  paid  to  Powell,  after  deducting  the 
costs  of  executing  the  trust.  Upon  the  account  so  to 
be  taken,  if  the  appellant  shall  be  in  debt  to  the 
estate,  the  several  legatees  of  Milner  S.  Stratton,  de- 
ceased, may  have  decrees  for  the  balance,  ratably, 
in  proportion  to  the  amounts  of  their  legacies.  If, 
however,  the  administrator  shall  be  in  advance  with 
the  estate,  the  court  does  not  deem  it  proper  to  give 
him  a  decree  against  the  assets  in  Virginia. 

The  cause  is  remanded,  to  be  proceeded  in  according 
to  the  principles  herein  declared. 


1854. 
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..!?i:  Maddox  cfe  al,  v.  Maddox's  admW  <J&  als. 

October 


Term. 


y 


November  28d. 

1.  A  member  of  the  Society  of  Friends,  by  his  will,  jrives  a  legacy 

of  a  remainder,  after  a  life  interest,  to  his  niece  M, "  daring  her 
single  life,  and  forever,  if  her  conduct  should  be  orderly,  and 
she  remain  a  member  of  the  Society  of  Friends  "  When  M 
arrived  at  a  marriageable  age  there  were  but  five  or  six  un- 
married men  of  the  society  in  the  neighborhood  in  which  she 
lived  :  And  during  the  life  estate  she  married  a  man  not  a 
member  of  the  Society  of  Friends,  and  by  that  act  she  ceased 
to  be  a  member  of  the  society.    Held  : 

1.  The  condition  is  an  unreasonable  restraint  upon  mar- 

riage, and  is  void. 

2.  There  being  no  bequest  over,  and  no  specific  direction 

that  upon  breach  of  the  condition  the  legacy  shall  fall 
into  the  residuum  of  the  estate,  the  condition  is  there- 
fore in  terrorem  merely,  and  does  not  avoid  the  bequests 

2.  On  a  bequest  of  a  legacy  upon  a  condition  requiring  any  re- 

ligious qualification,  the  condition  is  against  the  policy  of 
the  law  of  Virginia,  and  therefore  void. 

3.  Qu.ERE :  If  the  condition  be  a  condition  precedent,  the  legatee 

can  take  the  legacy  free  from  the  condition,  or  if  the  legacy 
lapses :  And  it  seems  that  the  legatee  will  take  a  legacy  of 
personal  property,  though  a  devise  of  land  would  fail. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Hanover  county,  by  Wilson  Maddox  and  Martha  Jane 
Maddox  against  William  G.  Maddox,  as  administrator 
de  bonis  non  with  the  will  annexed  of  John  Maddox, 
and  others,  claiming  as  residuary  legatees  of  John 
Maddox  deceased.  The  plaintiffs  claimed  that  the  de- 
fendants, who  were  also  legatees  of  John  Maddox,  had 
forfeited  their  interest  in  his  estate  by  violating  the 
condition  upon  which  the  legacies  were  given.  The 
facts  are  stated  by  Judge  Lee  in  his  opinion.  The 
decree  below  was  in  favor  of  the  defendants.     Where- 
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upon  the  plaintiffs  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Lyons ^  for  the  appellants. 

Griswold  and  Claiborne^  for  the  appellees.    . 

Lee,  J.  The  testator,  who  was  a  member  of  the 
Society  of  Friends,  departed  this  life  in  the  year  1834. 
By  a  codicil  to  his  will,  dated  on  the  7th  of  June  1834, 
after  certain  specific  bequests,  he  directs  the  proceeds 
of  his  estate,  which  was  to  be  converted  into  money, 
to  be  divided  into  three  equal  parts,  and  to  be  disposed 
of  as  follows :  One  third  for  the  benefit  of  his  father 
during  his  natural  life  ;  one  other  third  to  be  applied 
to  the  payment  of  a  bond  due  his  brother,  Thomas 
Maddox,  or  whatever  sum  might  be  due  upon  such 
bond  ;  and  the  interest  of  the  remaining  third  to  go  to 
his  brother,  William  G.  Maddox,  during  his  natural  life. 
At  the  death  of  his  father,  the  third  set  apart  for  him 
to  be  returned  to  his  estate,  and  disposed  of  according 
to  his  will.  At  the  death  of  his  brother  William,  the 
third  "  loaned  "  to  him  to  be  given  to  his  daughter,  Ann 
Maria  Maddox,  "  during  her  single  life,  and  forever,  if 
her  conduct  should  be  orderly,  and  she  remain  a  mem 
ber  of  Friends  Society."  The  codicil  concluded  with 
the  following  clause  :  "  Furthermore,  at  the  closing  of 
all  the  above  things,  I  wish  to  give  and  bequeath  all 
the  remaining  part  of  my  estate  to  my  nearest  rela- 
tions that  may  be  then  living,  and  that  shall  be  at  that 
time  members  of  the  Society  of  Friends." 

After  the  death  of  the  testator,  and  during  the  life 
time  of  her  father,  Ann  Maria  Maddox  married  the 
appellee,  Thomas  Tiller,  who  was  not  a  member  of  the 
Society  of  Friends,  and  thereby,  according  to  the  rules 
and  discipline  of  the  society,  forfeited  her  right  to 
membership.  The  appellee,  William  Garland  Maddox, 
also  left  the  society,  but  the  time  at  which  he  did  so 
is  nowhere  disclosed  by  the  record. 
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As  Mrs.  Tiller  is  claiming  the  benefit  of  the  bequest 
in  remainder  to  her  after  the  death  of  her  father,  and 
as  both  she  and  Garland  Maddox  are  claiming,  as  two 
of  the  next  of  kin  of  the  testator,  to  participate  in  the 
residuum,  we  are  called  upon,  in  this  state  of  the  case^ 
to  pass  on  the  validity  and  effect  of  the  two  bequests 
in  this  codicil. 

As  by  the  rules  of  the  Society  of  Friends  a  mem- 
ber who  married  out  of  the  society  thereby  forfeited 
his  membership,  the  effect  of  the  bequest  of  the  third 
in  remainder  to  Ann  Maria  Maddox  was  to  restrict 
her  to  marriage  with  a  member  of  the  society.  Upon 
her  marriage  the  estate  given  to  her  "  during  her 
single  life  "  would,  according  to  the  terms  of  the  codi- 
cil, be  determined  ;  and  if  she  married  a  person  who 
was  not  a  member  of  the  society,  she  herself  ceased 
to  be  a  member,  and  was  thus  excluded  from  further 
enjoyment  of  the  estate.  The  question,  then,  as  it 
respects  the  bequest  of  the  third  in  remainder  to 
Ann  Maria  Maddox,  is  as  to  the  validity  of  such  a  re- 
straint upon  marriage  under  the  circumstances  dis- 
closed in  this  case. 

It  will  not  be  questioned  that  marriages  of  a  suita- 
ble and  proper  character,  founded  on  the  mutual  affec- 
tion of  the  parties,  and  made  upon  free  choice,  are  of 
the  greatest  importance  to  the  best  interests  of  society, 
and  should  be  by  all  proper  means  promoted  and  en- 
couraged. The  purity  of  the  marriage  relation  and 
the  happiness  of  the  parties  will,  to  a  great  extent, 
depend  upon  their  suitableness  the  one  for  the  other, 
and  the  entire  freedom  of  choice  which  has  led  to 
their  union ;  and  upon  these,  in  their  turn,  in  a  great 
degree  must  depend  the  successful  rearing  of  their 
children,  and  the  proper  formation  and  development 
of  their  character  and  principles.  Hence,  not  only 
should  all  positive  prohibitions  of  marriage  be  ren- 
dered nugatory,  but  all  unjust  and  improper  restric- 
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tions  upon  it  should  be  removed,  and  all  undue  influ- 
ences in  determining  the  choice  of  the  parties  should 
be  carefully  suppressed.  Accordingly,  in  the  civil 
law  all  conditions  annexed  to  gifts  and  legacies  which 
went  to  restrain  marriages  generally  were  deemed 
inconsistent  with  public  policy,  and  held  void.  Poth. 
Pand.,  lib.  35,  title  1,  n.  35  ;  Dig.  xxxv,  tit.  1,  1.  22, 
64,  72.  This  doctrine  has  been  introduced  into  the 
English  law  with  certain  modifications,  suggested  by 
a  disposition  to  preserve  to  parents  a  just  control  and 
influence  with  their  children,  and  the  means  of  pro- 
tecting youthful  persons  against  the  sad  consequences 
of  hasty,  unsuitable,  or  ill  assorted  marriages.  Condi- 
tions, therefore,  in  restraint  of  marriage,  annexed  to 
gifts  and  legacies,  are  allowed  when  they  are  reasona- 
ble in  themselves,  and  do  not  unduly  restrict  a  just 
and  proper  freedom  of  choice.  But  where  a  condition 
is  in  restraint  of  marriage  generally,  it  is  deemed  to 
be  contrary  to  public  policy,  at  war  with  sound  mo- 
rality, and  directly  violative  of  the  true  economy  of 
social  and  domestic  life.  Hence,  such  a  condition  will 
be  held  utterly  void.  1  Fonbl.  Eq.,  lib.  1,  ch.  4,  §  10, 
n.  q,  255  ;  Godolph.  on  Leg.,  part  1,  ch.  15,  §  1,  p.  45  ; 
Harvey  v.  Aston,  1  Atk.  E.  361 ;  Scott  v.  Tyler,  2  Pro. 
C.  C.  431,  487;  S.  C.  2  Dick.  712,  721  ;  2  Lomax  Ex. 
80  ;  Keily  v.  Monck,  3  Ridgw.  Pari.  R.  205  ;  Hoopes  v. 
Dundas,  10  Penn.  R.  75  ;  1  Eq.  Cas.  Ab.  110  ;  Rishton 
V.  Cohh,  9  Sim.  R.  615,  16  Eng.  Ch.  R.  616 ;  2  White 
and  Tndor's  Lead.  Cas.  in  Eq.,  part  1.,  p.  280,  n. 

In  Elizabeth  Castle's  Case,  Law  Jurist,  December 
1846,  the  vice  chancellor  declared,  in  general  terms, 
that  "  limitations  in  restriction  of  marriage  were  ob- 
jectionable "  :  and  in  Long  v.  Dennis,  4  Burr.  R.  2052, 
Lord  Mansfield  said,  "  Conditions  in  restraint  of  mar- 
riage are  odious,  and  are  therefore  held  to  the  utmost 
rigor  and  strictness.  They  are  contrary  to  sound  po- 
licy."    And  accordingly,  even  in  those  cases  in  which 
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restraint  of  a  partial  character  may  be  imposed  on 
marriage,  as  in  respect  of  time,  place,  or  person,  they 
mast  be  such  only  as  are  just,  fair  and  reasonable. 
Where  they  are  of  so  rigid  a  character,  or  made  so  de- 
pendent on  peculiar  circumstances,  as  to  operate  a  vir- 
tual though  not  a  positive  restraint  on  marriage,  or 
unreasonably  restrict  the  party  in  the  choice  of  mar- 
riage, they  will  be  ineffectual  and  utterly  disregarded. 
Thus,  a  condition  in  restraint  of  marriage,  excluding 
men  of  a  particular  profession,  has  been  held  void.  1 
Equ.  Ca.  Ab.  100.  So  a  contract  not  to  marry  within 
six  years  is  void,  because  it  tends  to  discourage  mar- 
riage. Ilartley  v.  Rice^  10  East's  K.  22.  So  a  cove- 
nant with  a  woman  not  to  marry  any  other  person 
has  been  held  not  to  be  binding..  Lowe  v.  Peers^  4 
Burr.  R.  2225.  So  a  condition  annexed  to  a  legacy  to 
a  daughter,  forbidding  her  to  marry  any  man  who  had 
not  a  clear  unincumbered  estate  in  fee  or  freehold  per- 
petual, of  the  yearly  value  of  five  hundred  pounds, 
was  declared  by  the  lord  chancellor  to  be  worthy  of 
condemnation  in  every  court  of  justice;  and  it  was 
held  void,  as  leading  to  a  probable  prohibition  of  mar- 
riage. And  Judge  Story  lays  it  down,  that  restraints 
in  respect  of  time,  place,  or  petson,  may  be  so  framed 
as  to  operate  a  virtual  prohibition  upon  marriage,  or 
at  least  upon  its  most  important  and  valuable  objects; 
and  he  illustrates  by  a  condition  that  a  child  should 
not  marry  till  fifty  years  of  age ;  or  should  not  marry 
any  person  inhabiting  ip  the  same  town,  county,  or 
state ;  or  should  not  marry  any  person  that  was  a 
clergyman,  a  physician,  or  a  lawyer,  or  any  person 
except  of  a  particular  trade  or  employment ;  all  of 
which,  he  tells  us,  would  be  deemed  mere  evasions  of 
the  law.  1  Story's  Eq.  Jur.,  §  283.  In  these  he  seems 
to  borne  out  by  the  opinion  of  Lord  Chancellor 
Clare,  in  Keily  v.  Monck^  uhi  supra. 

Following   these   principles  and  the  cases  I   have 
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cited  for  my  guide,  and  looking  to  the  facts  in  proof 
in  the  cause,  I  cannot  avoid  coming  to  the  conclusion, 
that  the  condition  imposed  by  the  beqliest  of  the  third 
in  remainder  to  Ann  Maria  Maddox,  which  in  effect 
forbade  her  to  marry  any  other  than  a  member  of  the 
Society  of  Friends,  was  an  undue  and  unreasonable 
restraint  upon  the  choice  of  marriage,  and  ought  to  be 
disregarded.  It  is  in  proof  that  when  she  became 
marriageable  the  number  of  Quakers  in  the  county  of 
Hanover,  in  which  she  resided,  and  the  vicinity,  was 
small,  and  that  it  had  been  since  diminishing.  There 
were  not  within  the  circle  of  her  association  more 
than  five  or  six  marriageable  male  members  of  the  so" 
ciety,  according  to  one  of  the  witnesses,  or  three  or 
four,  according  to  another ;  and  the  probability  is,  as 
stated  by  one  of  the  witnesses,  the  restriction  imposed 
by  the  condition  would  have  operated  a  virtual  prohi- 
bition of  her  marrying.  To  say  there  were  members 
of  the  society  residing  in  other  counties,  is  no  answer 
to  the  objection.  She  certainly  could  not  be  expected, 
if  she  had  the  means,  which  it  seems  she  had  not,  to  go 
abroad  in  search  of  a  helpmate ;  and  to  subject  her  to 
the  doubtful  chance  of  being  sought  in  marriage  by 
a  stranger  would  operate  a  restraint  upon  it  far 
more  stringent  than  those  which  are  repudiated  in  the 
cases  and  illustrations  which  I  have  already  cited. 

The  case  of  Haughton  v.  Haughton^  1  MoUoy  612, 
12  Cond.  Eng.  Ch.  K.  295,  has  been  cited  in  support 
of  the  restriction  in  this  case.  But  that  case  and  the 
case  of  Perrin  v.  Lyon^  9  East's  R.  170,  where  the  con- 
dition was  not  to  marry  a  Scotchman,  which  is  relied 
on  by  the  lord  chancellor  as  decisive,  were  cases  of 
devises  of  realty;  and  there  is  a  well  settled  distinc- 
tion between  them  and  bequests  of  pei-sonalty,  such  as 
is  the  present  case.  The  former  are  governed  by  the 
rules  of  the  common  law,  and  the  rules  of  the  eccle- 
siastical courts,  which  control   bequests  of  personalty, 
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are  regarded  as  inapplicable.  2  Pow.  on  Dev.  282 ;  1 
Jarm.  on  Wills  836;  Harvey  v.  Aston^  1  Atk.  R.  361  ; 
Reynish  v.  Martin^  3  Atk.  R.  330 ;  Stackpole  v.  Beau- 
mont, 3  Ves.  R.  89;  1  Fonbl.  Eq.,  eh.  iv,  §  10,  n.q,p. 
258.  Moreover,  it  may  well  be  questioned  how  far  a 
decision  upon  such  a  question  in  a  country  already 
overstocked  with  inhabitants  is  applicable  to  a  coun- 
try like  ours,  with  an  unbounded  extent  of  territory, 
a  large  portion  of  which  is  yet  unsettled,  and  in  which 
increase  of  population  is  one  of  the  main  elements  of 
national  prosperity.  No  where  can  the  policy  of  re- 
pudiating all  unnecessary  restraints  upon  freedom  of 
choice  in  marriage  apply  with  more  force  than  among 
a  free  people,  with  institutions  like  ours,  and  in  the 
circumstances  by  which  we  are  surrounded.  For  this 
reason,  and  for  another  that  will  be  presently  adverted 
to,  I  should  not  feel  disposed  to  follow  the  decision  re- 
ferred to,  if  it  were  even  more  strictly  applicable  to 
this  case. 

But  treating  the  condition  annexed  to  the  bequest 
in  remainder  to  Ann  Maria  Maddox  as  a  partial  re- 
straint upon  marriage,  by  requiring  her  to  marry  (if 
she  married  at  all)  a  member  of  the  society,  on  pain  of 
forfeiting  her  membership  and  the  benefit  of  the  be- 
quest if  she  married  one  who  was  not,  there  is  another 
and  distinct  ground  upon  which  it  will  be  disregarded. 
There  is  no  bequest  over  of  the  third  thus  given  to  her 
in  case  of  her  breach  of  the  condition  ;  and  the  con- 
dition, therefore,  will  be  treated  as  in  terrorem  merely, 
and  the  legacy  becomes  pure  and  absolute.  1  Roper 
Leg.,  ch.  13,  §1,  p.  654;  Oarret  v.  Pritty,  2  Vern.  R. 
293  ;  Wheeler  v.  Bingham,  3  Atk.  R.  364 ;  Lloyd  v. 
Branton,  3  Meriv.  R.  108, 117.  Nor  will  the  residuary 
clause  be  regarded  as  equivalent  to  a  bequest  over- 
To  render  the  condition  effectual,  there  must  be  an 
express  bequest  over  on  breach  of  the  condition,  or  a 
special    direction  that  the  forfeited  legacy  shall   fall 
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into  the  residuum.  1  Jarm.  on  Wills  841 ;  Scott  v. 
Tyler,  2  Dick.  R.  723  ;  Wheeler  v.  Bingham,  3  Atk.  R. 
364 ;  Xeily  v.  Mo7ick,  3  Ridgw.  P.  C.  205,  252 ;  Zloyd 
V.  Branton,  3  Meriv.  R.  108;  Mcllvaine  v.  Gethen^Z 
Whart.  R.  584. 

There  is  yet  another  view,  which  is  also  equally 
applicable  to  the  bequest  of  the  residuum,  in  which 
the  restriction  imposed  on  the  bequest  of  the  third 
in  remainder  to  Ann  Maria  Maddox  should  be  held  to 
be  void  and  ineffectual.  And  the  case  must  be  con- 
sidered in  this  aspect,  because  upon  the  results  to 
which  we  are  brought  upon  such  consideration  must 
depend  the  claim  both  of  Mrs.  Tiller  and  Garland 
Maddox  to  participate  in  the  residuum.  It  is  insisted 
by  the  counsel,  it  is  true,  that  there  is  no  proof  of 
disorderly  conduct  on  the  part  of  Mrs.  Tiller,  nor  that 
she  has  ever  been  actually  disowned  as  a  member ; 
or,  if  she  have  been,  that  she  might  still  be  reinstated  ; 
and  as  she  has  applied  for  and  done  all  in  her  power 
to  gain  such  readmission,  but  has  been  refused  by  the 
society,  whose  action  she  could  not  control,  she  should 
be  regarded  as  having  complied  with  the  condition 
prescribed,  cy  pres,  and  should  now  be  exempt  from 
the  disability  which  it  creates.  And  as  to  Garland 
Maddox,  it  is  urged  that  there  is  no  proof  he  is  not  a 
member,  and,  as  he  once  was  a  member,  it  should  be 
presumed  that  he  still  remains  such  until  proof  be 
given  to  the  contrary.  But  the  pretensions  of  these 
parties  cannot  be  sustained  on  these  grounds.  Mrs. 
Tiller's  conduct  was  disorderly,  in  the  sense  intended 
by  the  testator,  in  marrying  one  who  was  not  a  mem- 
ber of  the  society,  contrary  to  its  rules  and  discipline. 
In  their  answer,  she  and  her  husband  say  distinctly  that 
she  had  left  the  society ;  and  the  fact  of  her  applying 
for  reinstatement  sufficiently  implies  that  she  had  been 
disowned  and  excluded.  Her  application  for  readmis- 
sion, however,  was  not  successful,  but  was  rejected. 
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because  the  "  Monthly  Meeting  "  distrusted  the  motives 
by  which  it  was  prompted.  She  is  not,  therefore,  and 
has  not  been  a  member  of  the  society  since  she  was 
disowned  upon  her  marriage,  which  took  place  some 
time,  probably  several  years,  before  the  death  of  her 
father.  And  as  to  Garland  Maddox,  the  bill  chargee 
that  he  was  not  a  member  of  the  society,  and  on  that 
account  was  not  entitled  to  participate  in  the  residuum 
under  the  clause  of  the  codicil  by  which  it  is  disposed 
of.  Garland  Maddox,  in  his  answer,  does  not  pretend 
that  he  is  a  member,  nor  does  he  make  any  claim  to 
participate  as  such.  He  rests  his  claim  upon  the 
ground  that  he  is  one  of  the  next  of  kin,  and  that  the 
restriction  of  the  benefits  of  the  bequest  to  such  of 
them  only  as  should  be  members  of  the  "  Society  of 
Friends,"  a  body  unknown  to  the  law,  is  illegal  and 
void.  An<J  he  swears  to  his  answer  in  the  usual  mode, 
instead  of  making  a  solemn  affirmation,  which  it  is 
understood  is  the  universal  usage  with  the  members 
of  the  Society  of  Friends. 

It  will  not  be  denied  that  one  of  the  most  marked 
and  distinctive  features  of  our  civil  institutions  is  the 
perfect,  absolute  and  unqualified  freedom  of  opinion 
in  matters  of  religion  which  they  secure  to  all  who 
dwell  under  them.  Unjust  encroachment  upon  the 
riirhts  of  conscience,  in  no  inconsiderable  d^ree,  gave 
impulse  to  the  early  immigration  from  the  European 
continent  to  this,  in  the  hope  that  upon  this  new  and 
virgin  soil  might  be  enjoyed  that  full  and  unques- 
tioned freedom  of  opinion  in  matters  of  religion  which 
was  deenitHi  a  part  of  the  natural  rights  of  man,  but 
whioh  was  denied  to  him  in  the  old  world.  It  was  the 
spirit  of  resi:^tance  to  such  encroachment  which  filled 
the  stills  of  the  Mayjtmcer^  and  wafted  her,  with  the 
Tilirrim  Fathers  upon  her  decks,  to  their  landing  on 
riy  mouth  Kock.  It  was  the  same  spirit  which  brought 
llui^uonots  to  Viririiiia  and  to  South  Carolina*  Catho- 
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lies  to  Maryland,  Quakers  to  Pennsylvania,  and  Pres- 
byterians to  several  of  the  colonies.  Hence,  nothing 
was  more  natural  or  more  certain  than  that  when  the 
separation  took  place  from  the  British  crown,  and  the 
state  of  colonial  dependence  was  replaced  by  a  separate 
and  independent  government,  the  rights  of  conscience 
and  freedom  of  opinion  in  matters  of  religion  should 
have  a  prominent  and  well  assured  place  in  the  new 
institutions.  Thus  we  see  the  sixth  article  of  the  con- 
stitution of  the  United  States  provides  that  no  reli- 
gious test  shall  ever  be  required  as  a  qualification  to 
any  office  or  public  trust  under  the  United  States. 
And  the  first  article  of  the  amendments  to  the  consti- 
tution declares,  that  congress  shall  make  no  law  re- 
specting an  establishment  of  religion,  or  prohibiting 
the  free  exorcise  thereof.  So  the  sixteenth  section  of 
the  bill  of  rightiB  of  Virginia,  passed  unanimously  in 
convention  on  the  12th  of  June  1776,  adopted  by  the 
convention  of  1829-30,  and  again  by  that  of  1850-51, 
declares  "  that  religion,  or  the  duty  we  owe  to  our  Cre- 
ator, and  the  manner  of  discharging  it,  can  be  directed 
only  by  reason  and  conviction,  not  by  force  or  vio- 
lence ;  and  therefore  all  men  are  equally  entitled  to 
the  free  exercise  of  religion  according  to  the  dictates 
of  conscience  ;  and  that  it  is  the  mutual  duty  of  all 
to  practice  Christian  forbearance,  love  and  charity  to- 
wards each  other."  And  again  :  By  the  act  for  estab- 
lishing religious  freedom,  passed  in  1785,  the  natural 
rights  of  mankind  upon  this  subject  are  set  forth  and 
asserted  to  their  fullest  extent,  and  in  their  widest 
comprehension,  and  provision  made  to  hold  them  sa- 
cred, and  to  give  to  them  their  fullest  eflfect.  Again  : 
By  the  amended  constitution  of  1830,  article  3,  §  11, 
and  also  by  that  of  1851,  article  4,  §  15,  it  is  declared 
that  "  no  man  shall  be  compelled  to  frequent  or  support 
any  religious  worship,  place,  or  ministry  whatsoever, 
nor  shall   any  man  be  enforced,  restrained,  molested, 
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or  burthened,  in  his  body  or  goods,  or  otherwise  suffer 
on  account  of  his  religious  opinions  or  belief;  but  all 
men  shall  be  free  to  profess  and  by  argument  to  main- 
tain their  opinions  in  matters  of  religion,  and  the  same 
shall  in  nowise  affect,  diminish,  or  enlarge  their  civil 
capacities.  And  the  general  assembly  shall  not  pre- 
scribe any  religious  test  whatsoever,  or  confer  any  pe- 
culiar privileges  or  advantages  on  any  sect  or  denomi- 
nation, or  pass  any  law  requiring  or  authorizing  any 
religious  society  or  the  people  of  any  district  within 
this  commonwealth  to  levy  on  themselves  or  others 
any  tax  for  the  erection  or  repair  of  any  house  for 
public  worship,  or  for  the  support  of  any  church  or 
ministry  ;  but  it  shall  be  left  free  to  every  person  to 
select  his  religious  instructor  and  to  make  for  his  sup- 
port such  private  contract  as  he  shall  please."  And  to 
guard  the  legislation  of  the  state  against  any  clerical 
or  sectarian  influence,  by  both  of  these  constitutions, 
all  ministers  of  the  gospel  and  priests  of  any  religious 
denomination  are  declared  to  be  incapable  of  being 
elected  members  of  either  house  of  assembly.  Con- 
stitution 1830,  article  3,  §  7;  constitution  1851,  article 
4,  §  7.  Other  provisions  of  our  law  might  be  cited, 
all  showing  the  studied  purpose  on  the  part  of  our 
law  givers  to  guard  carefully  the  rights  of  conscience, 
and  to  hold  them  sacred  and  inviolate. 

I  take  it,  then,  that  upon  no  subject  is  the  policy  of 
our  law  more  firmly  settled,  or  more  plain,  clear  and 
unmistakable  than  upon  this,  and  that  all  contracts, 
and  all  conditions  to  the  same  or  to  gifts  or  legacies, 
the  effect  of  which  is  to  thwart  and  violate  this  policy, 
should  be  held  to  be  utterly  void  and  ineffectual.  And 
I  regard  a  restriction  imposed  by  the  terms  of  a  be- 
quest, requiring,  as  the  condition  of  its  enjoyment,  that 
the  legatee  should  be  a  member  of  any  religious  sect 
or  denomination,  as  directly  violative  of  this  policy, 
and  pregnant  with  evil  consequences.     It  holds  out  a 
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premium  to  fraud,  meanness  and  hypocrisy ;  it  tends 
to  corrupt  the  pure  principles  of  religion,  by  holding 
out  a  bribe  for  external  profession  and  conformity  to  a 
particular  sect ;  and,  however  pure  and  honest  the 
motives  of  the  beneficiary  may  be,  he  is  yet  rendered 
an  object  of  distrust  and  suspicion  ;  and  we  see  in 
this  case  that  although  no  other  "  disorderly  "  conduct 
than  marrying  out  of  the  society  was  imputed  to  Mrs. 
Tiller,  yet  her  application  to  be  reinstated  was  re- 
jected, because,  in  consequence  of  the  condition  an- 
nexed to  the  bequest  in  her  favor,  the  meeting  took 
up  the  impression  that  it  was  prompted  by  unworthy 
and  mercenary  motives ;  it  hampers  the  conscience, 
holds  out  inducements  to  stifle  its  voice  and  to  resist 
the  force  of  reason  and  honest  conviction  ;  it  tends  to 
destroy  true  religion,  and  to  replace  it  with  what  is 
false  and  counterfeit ;  and,  in  short,  it  tends  to  pro- 
mote all  or  most  of  the  evils  so  forcibly  denounced  in 
the  preamble  to  the  act  already  cited.  See  the  opinion 
of  Lord  Eldon  upon  a  similar  subject,  in  Kircudhright 
V.  Kircudbright^  8  Ves.  R.  51. 

In  England,  as  we  know,  the  established  church 
constitutes  an  element,  and  a  material  element,  in  the 
government ;  and  different  ideas  and  a  different  senti- 
ment prevail.  With  these  the  judges  in  that  country 
must  necessarily  be  deeply  imbued.  Of  this  we  have 
an  illustration  in  the  case  of  Haughton  v.  Haughton, 
The  lord  chancellor  thought  the  restriction  good,  but 
had  some  hesitation  about  it,  which  induced  him  to 
offer  to  send  the  case  to  a  court  of  law  on  the  point. 
The  doubt  was  not  whether  the  condition  did  not  im- 
pose an  unreasonable  restraint  or  an  improper  restric- 
tion upon  freedom  of  choice  in  marriage,  but  whether 
it  was  not  void  because  it  in  effect  forbade  marriage 
with  a  member  of  the  established  church.  And  if 
there  be  other  cases  which,  like  that  just  referred  to, 
appear  to  favor  the  validity  of  such  a  restriction,  I  do 
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Term,      however  it  may  be  in  England,  I  think  such   restrie- 


Maddox     tion  here  is  contrary  to  the  genius  of  our  institutions, 
V.  ■      to  the  spirit  of  our  government,  and  to  the  policy  of 
admr      our  laws,  and,  as  such,  is  utterly  nugatory,  and  should 
be  held  for  naught. 

It  may  be  said,  however,  that  as  the  restriction  in 
the  residuary  clause  is  in  the  nature  of  a  condition 
precedent,  no  estate  can  vest,  if  it  be  not  complied 
with,  whether  it  be  valid  or  void.  This  is  undoubtedly 
true  in  reference  to  devises  of  real  estate  with  a  pre- 
cedent condition  in  restraint  of  marriage;  for  though 
void,  yet  if  it  be  not  complied  with,  no  estate  arises 
in  the  devisee.  If  it  be  a  legacy  of  personal  estate, 
however,  under  like  circumstances,  the  legacy  will  be 
held  good  and  absolute,  as  if  no  condition  whatsoever 
had  been  annexed  to  it.  1  Story's  Eq.  Jur.,  §  289. 
And  there  would  be  every  reason  for  applying  the 
same  doctrine  to  a  restriction  like  that  in  this  case. 
But  the  question  is  wholly  immaterial  here  ;  because, 
if  the  restriction  be  held  void,  it  is  of  no  consequence 
whether  the  bequest  fail  or  take  effect,  for  either  way 
the  residuum  goes  to  precisely  the  same  parties  and  in 
the  same  proportions,  the  only  difference  being  that 
in  the  one  case  they  take  as  distributees,  in  the  other 
as  legatees. 

There  are  other  difficulties  attending  the  restriction 
annexed  to  this  residuary  clause,  which  render  it  ques- 
tionable, if  it  do  not  involve  so  much  of  ambiguity 
and  unsertainty  as  to  the  subject  and  the  time  of  dis- 
tribution, and  the  objects  of  the  gift,  as  may  render  it 
void  for  that  cause.  If,  indeed,  we  may  discard  the 
idea  of  time  in  construing  the  expressions,  "  at  the 
closing  of  all  the  above  things,"  "  that  may  be  then 
living,  and  that  shall  be  at  that  time  members  of  the 
Society  of  Friends,"  and,  yielding  to  the  disposition  in 
favor  of  vesting  estates,  can  refer  the   time  at  which 
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the  gift  is  to  take  effect  .to  the  death  of  the  testator, 
then  no  difficulty  could  occur :  for  at  that  time  Mrs. 
Tiller  was  still  a  member  of  the  Friends  Society ;  and, 
in  the  absence  of  proof,  we  might  also  infer  that  Gar- 
land Maddox  was  also  still  a  member :  and  so  no  ques- 
tion could  arise.  But  I  think  this  cannot  be  done, 
because  the  testator  seems  plainly  to  have  contem- 
plated some  period  after  his  death  at  which  the  be- 
quest was  to  take  effect.  What,  then,  was  the  period 
intended  by  him?  The  balance  of  the  third  not 
needed  to  pay  the  debt  to  Thomas  Maddox  might  be 
ready  for  distribution  many  years  before  the  third 
given  to  the  father  for  life  would  fall  in  upon  his 
death.  Would  the  former  be  distributed  when  it  was 
ready,  or  would  it  be  held  up  till  the  death  of  the  fa- 
ther, and  one  distribution  be  made  of  the  whole  at 
that  time  ?  If  the  former,  and  the  third  given  to  the 
father  for  life  were  to  be  the  subject  of  a  separate  di- 
vision upon  his  death,  then  a  different  class  might 
come  in  at  the  first  division  from  those  T5rho  would  be 
entitled  at  the  second ;  because  some  of  those  embraced 
by  the  bounty,  who  were  members  of  the  society  when 
the  first  division  should  take  place,  might  cease  to  be 
so  before  the  period  arrived  for  the  second.  If  one 
distribution  of  the  whole  is  to  be  made,  then  the  part 
remaining  of  the  third,  after  paying  the  debt  to  Tho- 
mas Maddox,  must  be  held  up  till  the  death  of  the 
father,  that  it  may  be  ascertained  which  of  the  next 
of  kin  were  members  of  the  society  at  that  time. 

And  how  is  the  court  to  determine  the  question  of 
hiembership  ?  Keligious  societies,  we  know,  are  sub- 
ject to  schisms,  leading  to  a  complete  separation,  and 
the  formation  of  new  and  distinct  societies.  They 
have  occurred  in  the  Society  of  Friends.  A  schism  in 
the  society  in  England  in  1801,  which  led  to  the  for- 
mation of  a  new  society  called  New  Lights  by  the  old 
society.     So  stated  in  Haxcghton  v.  Haughton^  uhi  sup. 
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Term,  sincc,  betwccn  those  who  were  called  Hicksites,  after 
the  mover  of  the  secession,  Elias  Hicks,  and  those  who 
called  themselves  the  Orthodox  Quakers.  Both  socie- 
ties claimed  to  be  the  true  orthodox  sect,  and  each  re- 
pudiated the  claims  of  the  other.  If  the  court  were 
called  on  in  case  of  such  a  division  to  .say  which  was 
the  true  orthodox  society,  how  would  it  determine 
between  the  conflicting  claimants  ? 

I  shall  not  enter  upon  these  enquiries,  because,  for 
the  reasons  I  have  already  given,  I  think  the  Circuit 
court  did  right  in  treating  the  restrictions  in  the  codi- 
cil as  inoperative  and  void  :  and  I  am  therefore  of 
opinion  to  affirm  the  decree. 

The  other  judges  concurred  in  the  opinion  of 
Lee^  J. 

Decree  affirmed. 
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Commonwealth  v.  H^ad.  i864. 

July 


Aa^st  30th. 

An  indictment  for  selling  by  retail,  without  a  license,  ardent 
spirits,  to  be  drunk  where  sold,  must  set  out  the  place  in  the 
county  where  the  sale  is  made.  It  is  not  sufficient  to  state 
the  sale  in  the  county. 

The  grand  jury  for  the  county  of  Scott,  at  the  April 
term  1851  of  the  Circuit  court  for  that  county,  indicted 
Anthony  Head,  of  said  county,  for  that  he  did,  on  the 
26th  of  April  of  that  year,  at  the  county  aforesaid, 
sell  by  retail  rum,  brandy,  &c.,  without  having  a 
license  to  authorize  him  to  do  so,  to  be  then  drunk 
where  sold,  contrary  to  the  act  of  assembly,  &c. 

Head  appeared  and  demurred  to  the  indictment; 
and  the  Circuit  court  sustained  the  demurrer,  and  gave 
a  judgment  for  the  defendant.  Whereupon,  upon  the 
application  of  the  Attorney  General,  this  court  granted 
a  writ  of  error. 

The  Attorney  General,  for  the  commonwealth. 
There  was  no  counsel  for  the  appellee. 

Samuels,  J,  An  indictment  or  presentment  should 
always  allege  the  offence  with  so  much  fullness  and 
precision  of  description  that  the  defendant  may  know 
for  what  he  is  prosecuted,  and  thereby  be  enabled  to 
prepare  his  defence ;  and  further,  that  the  conviction 
or  acquittal  may  be  pleaded  in  bar  of  any  future  pro- 
secution for  the  same  offence. 

If  we  try  the  presentment  before  us  by  this  stand- 
ard, it  will  be  found  defective.  The  grand  jury  in- 
tended to   present  an  offence  against  the  latter  clause 


Term. 


Digitized  by 


Google 


820  COURT   OF    APPEALS    OP    VIBGIKIA. 

1864.        of  the  Statute,  eh.  38,  §  18,  p.  209  of  the  Code.     This 
Term.      offeDce  is  local  in  its  nature ;  place  is  of  its  essence. 


commoB-  and  yet  no  place  is  alleged  but  the  whole  county. 
*▼.  A  sale  of  ardent  spirits  by  an  unlicensed  dealer,  not  to 
be  drunk  at  the  place  of  sale,  would  fall  within  the  first 
clause  of  the  section  above  cited.  The  identity  of 
the  place  at  which  the  spirits  were  be  drunk  with 
the  place  at  which  they  were  sold  enters  into  and 
forms  part  of  the  offence  under  the  latter  clause  of  the 
statute.  If  this  be  so,  the  defendant  should  be  ap- 
prised of  the  place  alleged,  so  that  he  may  prepared 
with  proof,  if  any  he  have,  to  show  that  the  place  of 
sale  and  that  of  drinking  are  not  the  same. 

The  lawful  traflSc  in  ardent  spirits  is  had  under  a 
license  for  the  purpose,  designating  a  place ;  the  of- 
fence of  unlawful  traffic  is  committed  by  a  sale  at  a 
place  without  license  to  sell  at  such  place.  A  present- 
ment for  such  unlawful  traffic  should,  on  familiar  prin- 
ciples, set  out  the  offence  with  such  certainty  as  to 
give  notice  of  the  offence  charged,  and  to  distinguish 
it  from  other  offences  of  the  same  or  kindred  nature. 
This  is  the  right  of  the  defendant :  he  may  have  de- 
fences which  he  can  make  to  the  specific  offence  al- 
leged, only  by  knowing  what  that  offence  is  in  all  its 
essential  parts.  He  may  be  licensed  to  sell  at  one 
place  within  the  county ;  and,  relying  on  his  license, 
and  the  consciousness  of  having  sold  at  no  other  place, 
would  go  confidently  into  trial ;  yet  upon  the  trial 
under  the  general  charge  of  selling  in  the  county, 
proof  may  be  offered  to  show  a  sale  at  any  place 
within  the  county.  This  proof  the  defendant  could 
not  anticipate ;  yet  if  he  had  known  it,  he  might  have 
prepared  himself  to  repel  it  by  testimony. 

It  may  readily  be  alleged,  in  every  case,  at  what 
place  the  sale  was  made ;  and  this  allegation  may  be 
most  material  to  the  rights  of  the  defendant.     No  case 
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can  be  found  among  the  many  decisions  of  the  Gene-       ism. 
ral  conrt  on  the  subject,  in  which  such  allegation  was      Term, 
held  immaterial.     I  see  no  reason  to  depart  from  the 
forms  heretofore  approved  and  acted  on,  and  am  of 
opinion  to  affirm  the  judgment. 

The   other  judges    concurred   in    the    opinion    of 
Samuels^  J. 

Judgment  affirmed. 
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1854.  Powell  v.  The  Commonwealth. 

October 


Term. 


November  I4tb. 

1.  Qu^RE  :  If  the  act,  Code,  ch.  181,  §  5,  p.  681,  in  relation  to 

amendments  of  a  record  by  a  judge  in  vacation,  applies  to 
records  in  cases  of  felony. 

2.  The  amendments  authorized  by  the  act  are  to  be  based  upon 

something  in  the  record,  and  not  upon  the  recollection  of 
the  judge  who  presided  at  the  trial,  or  evidence  aliunde : 
And  the  amendments  authorized  are  amendments  to  support 
the  judgment,  not  amendments  to  give  ground  for  reversing 
it. 

8.  The  words  "to  the  prejudice  of  another's  right,"  in  the  Code, 
ch.  193,  k  5,  p.  733,  in  relation  to  forgeries,  are  descriptive 
not  of  the  offence,  but  of  the  writings  of  which  forgery  may 
be  committed ;  and  it  is  not  therefore  necessary  that  they 
should  be  inserted  in  the  indictment  in  describing  the  of- 
fence charged. 

4.  The  maker  of  a  negotiable  instrument  passes  it  to  the  payee, 
with  the  name  of  a  third  person  endorsed  upon  it,  which 
name  he  forged  :  The  forging  of  the  name  endorsed  upon  the 
paper  constitutes  the  offence  of  forgery. 

6.  The  description  of  the  writing  in  the  indictment,  as  the  en- 
dorsement of  the  person  whose  name  is  forged,  will  not 
vitiate  the  indictment,  though  the  simulated  liability  might 
not  be  that  of  technical  endorser,  but  of  a  different  charac- 
ter. 

William  A.  Powell  was  indicted  for  forgery,  and  for 
littering  a  forged  paper,  in  the  Circuit  conrt  of  the 
city  of  Eichmond.  The  indictment  charged  that 
Powell,  having  in  his  possession  a  certain  writing, 
which  was  set  out,  and  is  in  form  a  negotiable  instru- 
ment, made  by  himself  and  payable  to  Roach  & 
McGuire,  did  feloniously  forge  on  the  back  thereof 
the  endorsement  of  the  name  of  the  firm  of  John  & 
George  Gibson,  with  intent  to  defraud.  But  the 
indictment  did  not  charge  that  it  was  to  the  prejudice 
of  another's  right.  There  was  another  count  charging 
him  with  uttering  the  forged  paper,  in  all  other 
respects  like  the  first. 
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On  the  trial  the  prisoner  was  found  guilty,  and  the 
jury  fixed  the  term  of  his  imprisonment  in  the  peni- 
tentiary at  two  years.  He  thereupon  moved  the  court 
for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence :  But  the  court  overruled  the 
motion ;  and  he  excepted,  and  spread  the  facts  upon 
the  record. 

It  appeared  in  proof  that  the  prisoner  purchased  a 
bill  of  goods  of  Koach  &  McGuire,  and  gave  them  in 
payment  a  negotiable  note  signed  with  his  own  name, 
and  made  payable  to  them  or  their  order,  with  the 
name  of  John  &  George  Gibson  endorsed  on  the  back 
thereof;  and  that  the  endorsement  was  a  forgery. 

After  the  end  of  the  term  of  the  court  at  which  the 
prisoner  was  convicted,  he  applied  to  the  judge  in 
vacation  to  amend  the  record ;  and  the  judge  made 
an  order  directing  that  the  record  should  be  amended 
so  as  to  show  that,  upon  the  arraignment  of  the  pri- 
soner for  the  ofience  aforesaid,  he,  by  his  counsel,  moved 
the  court  to  quash  the  indictment  and  each  count 
thereof,  which  motion  was  overruled,  but  was  omitted 
to  be  entered  on  the  record. 

Upon  the  application  of  the  prisoner  this  court 
granted  him  a  writ  of  error  to  the  judgment. 


1854. 
October 
Term. 

Powell 

V. 

Common- 
wealth. 


August^  for  the  prisoner. 

The  Attorney  General^  for  the  commonwealth. 

Lee,  J,  Waiving  the  question  whether  the  pro- 
vision in  the  Code,  ch.  181,  §  5,  p.  681,  authorizing 
amendments  in  judgments  or  decrees  of  a  court  in 
certain  cases  by  the  judge  in  vacation,  after  the  ad- 
journment of  the  term,  can  apply  to  a  case  of  felony, 
in  which  all  the  proceedings  should  regularly  be  had 
in  presence  of  the  accused,  or  to  any  criminal  case,  I 
am  yet  of  opinion  that  no  such  amendment  of  the 
record  as  that  attempted  to  be  made  in  this  case,  by 
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1864.  the  action  of  the  iudfre  in   vacation,  on  the  11th  of 

October  J       o 

Term.  May  1854,  is  within  the  scope  of  that  provision.     It 


Powell  was  intended  to  authorize  amendments  in  support  of 
conTiiioD.  a  judgment,  in  cases  in  which  there  was  something 
in  the  record  by  which  they  could  safely  be  made. 
It  could  not  have  been  intended  to  authorize  an 
amendment  to  be  made  upon  the  individual  recollec- 
tion of  the  judge,  or  upon  proofs  aliunde.  Nor  was 
the  application  in  this  case  to  amend  the  judgment, 
nor  was  it  designed  to  aid  the  judgment  when  made. 
It  was  an  application  to  introduce  something  into  the 
record,  as  part  thereof,  not  before  found  therein,  de- 
pending on  the  recollection  of  the  judge,  or  upon 
proofs  to  be  submitted  to  him  ;  and  its  object  was  to 
provide  a  means  of  reversing  the  judgment,  not  of 
sustaining  it. 

The  construction  given  by  the  English  courts  to  the 
statutes  of  amendment  required  that  there  should  be 
something  to  amend  by.  Tidd's  Prac.  246,  247: 
Commonwealth  v.  Winstons^  5  Kand.  546,  opinion  of 
Judge  Green.  And  such  is,  I  think,  the  plain  mean- 
ing of  the  provision  in  question  in  our  statute.  And 
if  no  amendment  can  be  made  in  the  record  of  a 
judgment  after  the  term,  except  under  the  statute,  or 
in  the  few  cases  allowed  by  the  common  law,  of 
which  this  is  not  one,  the  amendment  attempted  to  be 
made  in  this  case  must  be  disregarded  ;  and  no  objec- 
tion to  the  indictment  can  now  be  considered,  if  the 
oifence  be  charged  therein  with  sufficient  certainty  for 
judgment  to  be  given  thereon  according  to  the  very 
right  of  the  case.     Code,  p.  770,  §  12. 

But  it  is  urged  that  the  omission  of  the  averment, 
"  to  the  prejudice  of  another's  right,"  is  a  defect  so 
material  that  it  may  be  taken  advantage  of  after 
verdict ;  and  that  it  cannot  be  aided  by  what  is  found 
charged  in  the  indictment.  It  is  said  that  these  terms 
import   a   part  of  the   description  of  the   offence   de- 
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nounced  in  the  statute;  and  that  according  to  well 
settled  rules  of  pleading  thej  cannot  be  omitted, 
think  these  words  are  not  intended  to  be  descriptive 
of  the  offence,  but  of  the  writings  of  which  forgery  common- 
may  be  committed.  The  first  and  third  sections  of 
the  act  specify  various  writings  by  name  or  general 
description,  the  forgery  of  which  is  made  felony ;  and 
the  fifth  section  makes  the  forgery  of  any  writing, 
other  than  those  mentioned  in  the  first  and  third 
sections,  "  to  the  prejudice  of  another's  right,"  in 
like  manner  felony :  thus  discriminating  between 
those  writings  which  might  affect  the  rights  of  others 
whereof  forgery  might  be  committed,  and  other 
writings,  by  which,  whether  false  or  genuine,  the 
pecuniary  interests  of  others  could  not  be  affected. 
This  discrimination  has  not  been  introduced,  but  only 
preserved,  by  the  statute ;  being  found  to  exist  at  the 
common  law,  which  predicates  the  offence  of  forgery 
only  of  such  writings  as  are  to  the  prejudice  of 
another's  right,  or,  as  it  is  sometimes  expressed,  by 
which  another  may  be  defrauded.  3  Chitty  Cr.  L. 
1021 ;  2  Kuss.  on  Crimes  318.  That  these  words,  "  to 
the  prejudice  of  another's  right,"  refer  to  the  writings 
contemplated  by  the  statute,  and  not  to  the  act  of  the 
party,  is,  I  think,  suflSciently  established  by  HendricWa 
Case^  6  Leigh  707,  and  Murry's  (Jase^  Ibid.  720 ;  in 
neither  of  which  did  the  indictment  contain  that 
particular  expression,  though  it  is  found  in  the  act  of 
1819,  on  which  those  prosecutions  were  founded. 

But  although  the  employment  of  these  terms  is  not 
indispensable  in  an  indictment  under  the  fifth  section, 
it  must  sufficiently  appear,  from  the  description  given 
of  the  writing  alleged  to  have  been  forged,  that  it  was 
writing  to  the  prejudice  of  another's  right.  If  it  be 
not  such,  it  is  not  within  the  statute,  and  the  forgery 
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Powell 

V. 

Common- 
wealth. 


of  it  cannot  be  punished  as  felony.  It  is  insisted  that 
the  writing  described  in  the  indictment  is  not  em- 
braced by  the  statute.  It  is  argued  that,  to  be  such, 
the  instrument  must  appear  on  its  face  to  be  valid  and 
effectual  to  answer  the  purpose  intended,  and  calcu- 
lated by  its  appearance  of  genuineness  to  defraud  ;  and 
that  as  the  plaintiff  was  the  maker  of  the  note,  and 
Roach  ife  McGuire,  the  payees,  the  endorsement  of  the 
names  of  John  &  George  Gibson,  if  genuine,  could 
only  have  been  intended  to  bind  them  as  second 
endorsers,  and  created  no  liability  on  their  part  to 
Roach  &  McGuire,  the  payees ;  and  as  parties  must 
be  held  to  know  the  law,  that  Roach  &  McGuire  were 
bound  to  take  notice  of  this,  and  so  could  not  be  de- 
frauded. 

If  this  proposition  be  correct  as  stated,  it  might 
perhaps  be  a  sufficient  answer  to  it  to  say  that  where 
a  third  party  puts  his  name  on  the  back  of  a  n^otia- 
ble  note  made  by  a  first  to  a  second  party  as  payee, 
while  still  in  the  hands  of  the  maker,  it  may  be  in- 
ferred, from  the  fact  of  his  so  doing,  that  he  intended 
to  give  the  maker  credit ;  and  this  inference  is  not  to 
be  repelled  because  his  liability  as  endorser  cannot  be 
made  operative  in  favor  of  a  subsequent  holder,  with- 
out first  obtaining  the  name  of  the  payee  to  the  paper : 
and  if  the  payee,  after  taking  the  note,  were  to  en- 
dorse his  name  upon  it  and  put  it  in  circulation,  a 
subsequent  holder  for  value,  who  should  take  it  on 
faith  of  the  genuineness  of  the  names  so  endorsed, 
would  then  be  defrauded.  And  the  general  intent  to 
defraud  charged  in  the  indictment  would  apply  to 
a  subsequent  holder  who  might  thus  be  defrauded) 
as  well  as  to  Roach  ife  McGuire;  for  a  party  who, 
under  such  circumstances,  forges  the  name  of  an 
endorser  upon  a  note  made  by  himself,  payable  to 
another,  and  passes  it  to  the  payee  for  value,  may  pro- 
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perly  be  held  to  have  intended  to  defraud  any  one  who  ism. 

^       '^  '^  October 

might  be  defrauded  in  consequence  of  his  act.  'A^«r»"- 


But  I  do  not  concur  in  the  proposition  as  stated  by      poweii 
the  counsel.    It  does  not  follow,  because  a  party  stands    common- 

^     _  ■  11  wealth. 

in  the  position  of  first  endorser  upon  a  note,  that  he 
can  never  hold  a  second  or  subsequent  endorser  re- 
sponsible to  him.  The  circumstances  may  be  such 
that  he  may  well  recover  against  a  subsequent  en- 
dorser. This  is  conceded  by  Judge  Spencer  in  Herrick 
V.  Carman^  12  John.  R.  159,  cited  by  the  counsel, 
and  appliedly  admitted  by  Lord  Kenyon  in  Bishop  v. 
Hayward,  4  T.  R.  470. 

The  cases  which  have  been  decided  in  the  courts  of 
this  country,  involving  the  liability  of  an  endorser  in 
blank  of  a  note  to  which  he  is  no  party,  are  numerous, 
and  perhaps  not  without  serious  conflict.  Where  the 
note  is  not  negotiable,  they  would  seem  to  maintain, 
with  little  diversity,  that  such  an  endorsement  in 
blank,  made  at  the  time  of  the  note,  will  make  the 
endorser  liable  as  an  original  promiser  or  maker  of  the 
note  ;  and  the  payee  may  write  a  promise  to  pay  the 
amount  of  the  note,  expressing  it  to  be  for  value  re- 
ceived, over  the  blank  signature.  Josselyn  v.  Ames^  3, 
Mass.  R.  274 ;  Moies  v.  Bird^  11  Mass.  R.  436 ;  Doan 
V.  Hallj  17  Wend.  R.  214 ;  Nelson  v.  Dubois,  13  John. 
R.  175 ;  Herrick  v.  Carman,  12  John.  R.  159 ;  Camp- 
hell  V.  Butler,  14  John.  R.  349 ;  Hall  v.  Newcomh,  3 
Hill's  N.  Y.  R.  233  ;  Sylvester  v.  Downer,  20  Verm.  R. 
355.  Where  the  note  is  a  negotiable  instrument, 
however,  a  distinction  has  been  taken  in  some  of  the 
eases ;  and  it  has  been  held  that  a  party  endorsing  a 
note  in  blank,  to  which  he  is  no  party,  cannot  be 
treated  either  as  an  original  maker  or  as  a  guarantor, 
but,  in  the  absence  of  controlling  prpofs  to  the  con- 
trary, must  be  regarded  as  having  intended  to  bind 
himself  only  as  a  second   endorser.     Herrick  v.  Car^ 
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18M.       man^  12  John.  K.  159  ;  Seahury  v.  Hungerford^  2  Hill's 
^wS!'     N.  Y.  K.  80 ;  Hough  v.  Gray,  19  Wend.  K.  202  ;  Spie$ 


Po^^  V.  Oilmore,  1  Corast.  K.  321. 
'Common-  I  think,  however,  the  authority  of  the  cases  main- 
taining this  distinction  is  overweighed  by  that  of 
those  in  which  it  has  been  disregarded,  and  which  treat 
the  liability  of  an  endorser  in  blank  of  a  negotiable 
note,  to  which  he  is  no  party,  as  the  same  as  that  of  an 
endorser,  under  similar  circumstances,  of  a  note  not 
negotiable.  Baker  v.  Brigga,  8  Pick.  R.  122  ;  Ulen  t. 
Kiitredge,  7  Mass.  R.  233  ;  Motes  v.  Bird,  11  Mass.  R 
436 ;  Austin  v.  Boyd,  24  Pick.  R.  64 ;  Tenney  v.  Princt, 
4  Pick.  R.  385  ;  Sylvester  v.  Dovmer,  20  Verm.  R.  355 ; 
Martin  v.  Boyd,  11  N.  Hamp.  R.  385;  Beckwith 
V.  Angell,  6  Conn.  R.  315  ;  McOuire  v.  Bosworth,  1 
Louisian.  R.  248.  From  these  and  other  cases  to  the 
eame  effect,  I  deduce  that  if  a  third  party  put  his 
name  in  blank  upon  the  back  of  a  negotiable  promis- 
sory note  made  payable  to  another  party,  and  to  which 
he  is  a  stranger,  while  the  same  remains  in  the  hands 
of  the  maker,  he  will  be  presumed,  in  the  absence  of 
controlling  proof  to  the  contrary,  to  have  intended  to 
^ive  the  note  credit  and  currency ;  and  if  the  endorse- 
ment was  at  the  time  of  the  making  of  the  note,  he 
may  be  treated  by  the  payee  as  an  original  promiser 
or  joint  maker  of  the  note.  If  the  endorsement  were 
^fter  the  date  of  the  note,  however  long,  the  payee 
may  treat  him  as  a  guarantor,  and  may  write  over  the 
signature  a  guaranty  consistent  with  the  nature  of  the 
case.  And  the  fair  and  reasonable,  if  not  necessary, 
inference  from  cases  which  have  occurred  in  this  court 
will  bring  us  to  the  same  result.  See  Douglass  v.  Scoti, 
8  Leigh  43  ;  Watson  v.  Hurt,  6  Gratt.  633  ;  Orrick  v. 
Colston,  7  Gratt.  189. 

Thus,  then,  when  the  plaintiff  produced  the  note  to 
Roach  &  McGuire,  with  the  names  of  John  &  George 
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Gibson  endorsed,  Koach  &  McGuire  had  a  right  to 
presume  that  it  had  been  endorsed  by  the  Gibsons  for 
the  purpose  of  giving  it  credit  and  currency,  and  that 
if  they  took  it  they  would  be  entitled  to  treat  the 
Gibsons  as  responsible  to  them — whether  as  original 
makers  or  as  guarantors,  is  immaterial ;  for  we  are  not 
at  all  concerned  here  with  the  enquiry  what  would  be 
the  nature  of  the  liability  of  the  Gibsons  to  Roach  & 
McGuire  if  the  endorsement  had  been  genuine,  the 
effect  being  the  same  either  way,  for  the  purposes  of 
this  case ;  and  if  the  endorsement  were  forged,  the 
very  fraud  would  be  committed  which  it  was  the 
design  of  the  statute  to  punish  as  a  felony. 

Nor  is  the  view  which  I  have  taken  unsupported  by 
authority  in  criminal  jurisprudence.  Wicks^  Casey 
Euss.  &  Ry.  Cr.  Cas.  Res.,  p.  149,  is  strongly  in  point. 
There  the  prisoner,  having  in  his  possession  what  pur- 
ported to  be  a  bill  of  exchange  for  fifty  pounds,  drawn 
by  Rimmington  &  Co.,  payable  to  their  own  order,  but 
not  endorsed  in  their  name,  offered  the  same  for  dis- 
count at  the  banking  house  of  Stephens,  and  the  same 
was  discounted,  and  the  proceeds,  less  the  discount,, 
paid  over  to  him.  At  the  time  of  the  discount  of  the 
bill  he  endorsed  it,  but  not  in  his  own  name.  It  was 
urged  that  as  there  was  no  endorsement  by  the  payees,^ 
the  instrument  was  not  valid  as  a  negotiable  bill  of 
exchange,  and  could  not  be  available  in  the  hands  of 
the  party  to  whom  it  was  uttered,  even  if  it  were  a 
genuine  bill.  The  argument,  however,  did  not  pre- 
vail, and  the  prisoner  was  convicted.  And  the  case 
having  been  reserved,  at  a  meeting  of  the  judges,  all 
who  were  present,  being  nine  in  number,  agreed  that 
the  conviction  was  right.  In  Winterbottom^s  Case,  1 
Denison  41,  5  British  Cr.  Cas.  Res.  42,  the  prisoner 


was  indicted  on  stat.  11  Geo. 


iv,  and 


1  Wm.  iv,  for 
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the  forgery  of  an  endorsement  on  a  bill  of  exchange. 
The  bill  was  payable  to  four  persons  named,  who  were 
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Styled  executrixes  of  one  John  Isherwood  deceased. 
The  forgery  charged  was  of  the  name  of  one  of  those 
persons.  The  prisoner  was  convicted,  but  the  case 
was  reserved.  At  the  hearing  before  the  Court  for 
crown  cases  reserved,  it  was  urged  that  the  endorse- 
ment, being  of  one  of  the  payees  only,  would  not  be 
valid  even  if  genuine;  for  it  would  not  transfer  the 
property  in  the  bill,  and  so  could  not  defraud.  The 
court,  however,  after  taking  time  to  consider,  held  the 
conviction  right. 

The  only  plausible  objection  to  the  views  above 
presented  is  one  suggested  by  the  language  of  the  in- 
dictment. The  writing  is  described  as  purporting  to 
be  the  "  endorsement "  of  John  &  George  Gibson  ;  and 
it  may  be  said  that,  as  the  simulated  liability  of  the 
Gibsons  was  thus  that  of  "  endorsers,"  we  are  not  at 
liberty  to  give  effect  to  the  allegation  by  resorting  to 
a  liability  of  a  different  character,  which  would  result 
from  their  names  being  found  upon  the  note  if  the  sig- 
natures were  genuine.  I  think,  however,  the  objec- 
tion would  be  more  specious  than  sound.  There  is  no 
reason  for  restricting  the  term  "  endorsement  "  to  the 
technical  sense  applied  to  it  in  the  lex  mercatoria.  The 
primitive  and  popular  sense  of  something  written  on 
the  outside  or  back  of  a  paper,  on  the  opposite  side  of 
which  something  else  had  been  previously  written, 
should  be  given  to  the  word  whenever  the  context 
shows  it  to  be  proper,  or  it  is  necessary  to  give  effect 
to  the  pleading  or  other  instrument  in  which  it  may 
occur.  And  such  is  the  sense  in  which  it  should  be 
understood  in  this  indictment ;  for  the  technical  sense 
would  not  give  effect  to  the  simulated  liability  on  the 
part  of  the  Gibsons,  which  it  must  be  intended  was 
designed  to  be  averred.  Upon  this  point,  also,  Winter- 
bottom*  s  Case^  above  referred  to,  may  be  cited  as  strongly 
favoring  this  mode  of  construction. 

The  motion  for  a  new  trial,  upon  the  facts  proved  in 
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the  case,  involves  no  other  question  than  that  which  I       i864. 

_  1  1.  ,  1  .         .  ,  October 

have  attempted  to  discuss  on    the  objection  to   the       Term, 
indictment.      What  I  have   already   said,   therefore, 
renders  a  separate  consideration  of  this  motion  unne- 
cessary. 

I  am  of  opinion  to  affirm  the  judgment. 

The   other   judges   concurred    in    the    opinion    of 
Lee^  J. 

Judgment  affirmed. 
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ABSENT  DEBTORS. 

1.  The  act  of  April  3(1,  1852,  Sees. 
Acts  of  1852,  ch.  95,  H,  P-  78,  gives 
a  remedy  in  a  court  of  equity  against 
an  absent  debtor,  where  the  debtor 
has  estate  or  debts  due  to  him  in  the 
county  or  corporation  in  which  the 
suit  is  brought. 

(fBrien  d*  ah,  v.  Stephens  <t*  aU.j  610 

2.  The  affidavit  required  by  the 
statutes  to  authorize  a  creditor  to 
sue  out  an  attachment  against  the 
effects  of  an  absent  debtor  may  be 
made  either  before  or  after  the  bill 
is  filed.  Idem,  610 

3.  When  the  court  has  properly 
taken  jurisdiction  of  a  cause  against 
an  absent  debtor  it  must  proceed  to 
give  relief  according  to  the  principles 
of  equity.  Idem,  610 

4.  If  an  absent  debtor  does  not  ap- 
pear in  the  cause,  there  cannot  be  a 
personal  decree  against  him;  but  the 
attached  efl'ects  can  be  alone  sub- 
jected. But  if  he  does  appear,  there 
may  be  a  personal  decree  only 
against  him,  or  there  mav  be  both  a 
personal  decree  and  a  decree  sub- 
jecting the  attached  effects. 

Idem,  610 

5.  If  the  absent  debtor  appears, 
and  the  attachment  has  not  been 
sued  out  or  levied,  there  may  still  be 
a  personal  decree  against  him.  Or 
the  plaintiff  may,  after  the  debtor's 
appearance,  make  the  affidavit,  sue 
out  an  attachment,  and  have  it  levied 
on  the  effects  of  the  debtor,  and  have 
them  subjected.  Idem,  610 

6.  A  demurrer  to  a  bill  against  an 
absent  debtor  will  not  lie  for  the 
failure  to  aver  that  an  attachment 
had  issued ;  because  the  statute  in 
terms  provides  that  this  process  may 
issue  after  the  institution  of  tiie 
suit.  Idem,  610 

7.  The  statute,  1  Rev.  Code,  p. 
475-6,  §  4,  which  provides  that  a 
decree  against  an  ansent  defendant 
shall,  after  seven  years,  stand  abso- 
lutely confirmed   against   him,  does 

YoL.  XI.— 105 


not  protect  a  decree  procured  by 
fraud,  after  the  death  of  the  absent 
defendant,  without  suggesting  his 
death,  or  reviving  the  suit  against 
his  representative  or  heirs. 

Evans  <t*  ah,  v.  Spurgin  tl*  als.,  615 

ABSENT  DEFENDANTS. 

See  Absent  Debtors,  No.  3,  4,  5,  7, 
and 

O^Brien  A  ah.  v.  Stephens  &  ah.,  610 
Evans  <&  als.  v.  Spurgin  ci*  als,,      61-') 

ACTIONS. 

1.  What  actions  cannot  be  main- 
tained against  an  executor  or  ad- 
ministrator as  such.  See  Executors 
and  Administrators,  No.  1,  2,  3,  and 

Boyles'  adm'r  v.  Overby,  ^02 

Fiizhugh's  ex' or  v.  G.  Fitzhugh,  300 

2.  What  action  can  be  maintained 
against  a  personal  representative. 
See  Executors  and  Administrators, 
No.  4,  7,  and 

Fitzhugh's  ex'or  v.  G.  Fitzhugh,  300 
Nelson's  adm'r  v.  Cornwell,  724 

3.  When  an  action  is  misconceived, 
so  that  it  will  not  be  cured  by  the 
statute  of  jeofails,  1  Rev.  Code  of 
1819,  ch.  28,  §  103,  p.  511.  See 
Jeofails,  passim,  and 

Boyles'  adm'r  v.  Overby,  202 

4.  When  sheriff  may  maintam  an 
action  for  property  which  an  insol- 
vent debtor  had  fraudulently  dis- 
posed of  before  taking  the  oath  of 
insolvency.  See  Insolvent  Debtors, 
No.  2,  3,  and 

B.  Staton  v.  Pittman,  sheriff,  99 
Pittman,  sheriff,  v.  R,  Staton,  99 

ADVANCEMENTS. 

Bonds  of  a  legatee  given  to  him  by 
his  testator  after  the  making  of  the 
will,  as  a  donatio  mortis  causa,  with 
the  intention  that  the  legatee  shall 
not  account  for  them,  are  not  an  ad- 
I  vancement  in  satisfaction  of  his 
I  legacy.  Lee's  ex' or  v.  Boak,  182 
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ADVERSARY  POSSESSION. 

1.  In  a  writ  of  right  the  tenant,  to 
defend  his  possession  under  the 
statute  of  limitations,  may  show  a 
possession  anterior  to  his  patent; 
ami  to  show  color  of  title  may  intro- 
duce the  entry  and  survey  upon 
which  his  patent  issued.  But  as 
there  cannot  be  an  adversary  posses- 
sion against  the  commonwealth,  he 
cannot  show  possession  further  back 
tlian  the  senior  grant. 

Koiner  v.  Jiankin^s  heirSj  420 

2.  The  etiect  of  a  patent  issued 
upon  an  inclusive  survey,  and  the 
right  of  a  tenant  claiming  under  it 
to  show  possession  under  color  of 
title,  is  the  same  as  in  other  grants. 
He  may  give  in  evidence  the  entries 
for  the  different  tracts  embraced  in 
the  inclusive  survey,  the  order  of 
court  authorizing  the  survey,  and 
the  survey  made  in  pursuance  of  the 
order :  But  he  cannot  show  posses- 
sion further  back  than  the  senior 
grant.  Hem^  A£0 

3.  To  protect  himself  under  the 
statute  of  limitations,  the  tenant 
must  sliow  continued  adversary  pos- 
session, for  the  time  of  limitation,  of 
some  part  of  the  land  in  controversy. 
Actual  possession  of  a  part  of  his 
land,  outside  the  boundaries  of  the 
demandant's  elder  patent,  is  not  suf- 
ficient. Idevi,  4:*0 

4.  When  patented  lands  remain 
uncleared,  or  in  a  state  of  nature, 
they  are  not  susceptible  of  adversary 
possession  against  the  elder  patentee, 
unless  by  acts  of  ownership  effecting 
a  dmnge  in  their  condition. 

Idem,  420 

5.  Senior  patentee  holds  and  culti- 
vates his  land  outside  of  an  inter- 
hK'k.  Juni(»r  patentee  afterwards 
takes  |)<)s.s(»ssion,  and  clears  and  cul- 
tivates his  land  outside  of  the  inter- 
I(|ck,  and  clears  and  encloses  a  part 
ot  tlie  interlock,  and  exercises  such 
acts  of  ownersliip  over  the  whole  as 
(•oii^t:tut(^s  adversary  possession; 
and  alter  five  years  (fies.  The  pos- 
session of  the  heirs  is  not  limited  to 
their  enclosure:  And  the  entrv  of 
tlie  senior  i)atentee  upon  tlie  heirs  is 
tolled;  tmd  he  cannot  recover  by  a 
warrant  of  nidawful  detainer. 

KuH-hcloe  V.    Truce welh,  587 
r>.  An  entry  upon  land  in  the  pos- 
session of  another,  in  order  to  consti- 


tute an  ouster  and  give  adversary 
possession  to  the  party  entering, 
must  be  with  claim  of  title :  But  the 
claim  of  title  need  not  be  under  a 
deed  or  other  writing;  or  if  it  is  un- 
der a  deed,  it  is  not  necessarj-  that 
his  possession  shall  be  restricted  to 
what  shall  prove  to  be  within  the 
precise  boundaries  of  his  deed. 

Idem,  5S7 

7.  If  possession  be  taken  under  a 
mistake  as  to  the  true  boundary,  the 
fact  is  immaterial  in  a  proceeiiing  for 
an  unlawful  entry  and  detainer. 

Idem,  ,vsT 

8.  One  of  several  heirs  of  his  father 
took  possession  of  land,  claiming 
that  it  was  devised  to  him  for  life, 
remainder  to  his  sons,  by  his  father, 
by  a  will  that  was  lost;  and  he  held 
it  for  his  life,  and  his  sons  and  those 
claiming  under  them  held  it  after 
his  death,  claiming  under  this  title. 
This  taking  and  holding  possession 
was  adverse  to  the  other  heirs;  and 
the  statute  of  limitations  commenced 
to  run  from  the  time  of  such  taking 
possession. 

Caperton   <t'  al.  v.  Gregory  <1*  ah. 
leuee,  50o 

AGENTS. 

See  Principal  and  Agent, 

AMENDMENTS. 

1.  Qu.F.RE :  If  the  act,  Code,  ch. 
181,  §  5,  p.  681,  in  relation  to  amend- 
ments of  a  record  by  a  judge  in  vaca- 
tion, applies  to  records  in  cases  (*f 
felony.  PouelVs  Case,  ^JJ 

2.  The  amendments  authorized  by 
the  act  are  to  be  based  upon  some- 
thing in  the  record,  and  not  upon 
the  recollection  of  the  judge  who 
presided  at  the  trial  or  evidence 
aliunde  :  And  the  amendments  au- 
thorized are  amendments  to  support 
the  judgment,  not  amendments  to 
give  ground  for  reversing  it- 

Idem,  S^J 

APPELLATE  COURTS. 

1.  An  instruction  given  by  the 
court,  which,  upon  the  statement  of 
the  evidence  given  by  the  party  ex- 
cepting, could  not  be  injurious  to 
him,  is  no  ground  for  reversing  the 
judgment.  Cohin  v.  Menefec,  S7 
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2.  An  exception  to  an  opinion  of 
the  court,  refusing  an  instruction 
asked  for,  does  not  state  tlie  facts  of 
the  case  so  as  to  show  its  relevancy. 
The  appellate  court  will  not  under- 
take to  decide  whether  the  court  be- 
low did  right  or  wrong  in  refusing 
the  instruction. 

Fitzhugh's  ex' or  v.  G.  Fitzhugh,  300 

3.  Though  the  court  should  err  in 
deciding  upon  a  proposition  sub- 
mitted to  it,  yet  if  it  can  be  seen 
from  the  bill  of  exceptions  that  the 
decision  did  not  and  could  not  affect 
the  merits  of  the  case,  it  is  not 
ground  for  reversing  the  judgment. 

Kincheloe  v.  TracewelU,  587 

4.  A  scire  facias  to  revive  a  judg- 
ment stated  that  it  had  been  suspend- 
ed by  an  injunction,  which  had  been 
dissolved.  A  plea  that  the  injunc- 
tion had  not  been  dissolved  is  bad ; 
and  an  issue  made  up  upon  it  is  im- 
material. Therefore,  though  impro- 
per evidence  upon  it  is  admitted,  it 
18  no  cause  for  reversing  the  judg- 
ment. 

Richardson's  adm*r  v.    Prince 

George  justices,  190 

Poindexter's  admW  v.  The  Same,    190 

5.  The  protest  of  a  negotiable  in- 
strument being  suflScient  to  bind  the 
endorser,  if  parol  evidence  in  aid  of 
it  is  inadmissible,  yet  its  admission 
is  no  ground  for  reversing  the  judg- 
ment. 

Stainhack  v.  The  Bank  of  Virgiyiia,  260 

6.  Where  an  issue  is  directed  in  a 
chancery  cause,  and  a  verdict  is 
found,  to  which  no  exception  is 
taken,  and  a  decree  is  rendered 
tliereon,  the  facts  found  in  the  ver- 
dict must  be  regarded  in  the  appel- 
late court  as  the  established  facts  of 
the  case.  Lee's  ej'ory.  Boak,  182 

7.  A  demurrer  to  a  declaration  hav- 
ing been  overruled  in  the  court  be- 
low, and  there  being  a  judgment  for 
the  plaintiff,  upon  appeal  the  judg- 
ment is  reversed  and  the  demurrer 
sustained.  The  cause  will  be  sent 
back,  with  leave  to  the  plamtiff  to 
amend  his  declaration. 

Fitzhugh's  ex' or  v.  G.  Filzhugh,  300 

8.  See  Free  Negroes,  No.  4,  and 

}f orris,  Ex  parte,  292 

ARBITRATION. 
1.  An  executor    has    authority  to 


submit  a  matter  to  arbitration ;  but 
he  is  responsible  as  ior  a  devastavit  if 
by  the  award  the  estate  is  injured. 

Nelso7i's  adm'r  v.  Cormvell,  724 
2.  See  Executors  and  Administra- 
tors, No.  13,  and  Idem,  724 

ARDENT  SPIRITS. 

An  indictment  for  selling  ardent 
spirits  by  retail,  to  be  drunk  at  the 
place  where  sold,  must  set  out  the 
place  in  the  county  where  the  sale 
was  made.  It  is  not  sufficient  to 
state  the  sale  to  have  been  made  in 
the  county.  Head's  Case,  819 

ASSIGNOR  AND  ASSIGNEE. 

1.  "VV,  administrator  of  G,  assigns 
the  bond  of  T  to  the  executors  of  H , 
in  discharge  of  a  debt  due  from  G  to 
H.  The  executors  sue  T  and  recover 
a  judgment;  and  he  enjoins  it  on  the 
ground  that  G  owed  him  for  a  legacy 
left  him  by  R,  of  whom  G  was  execu- 
tor; and  the  injunction  is  perpetu- 
ated. The  executors  of  H  are  enti- 
tled to  be  substituted  to  the  rights  of 
T  against  G's  estate,  and  are  not 
confined  to  their  remedy  on  the  as- 
signment of  W. 

Braxton,  adm'r,  &c.,  v.  Harrison's 
ex'ors,  SO 

2.  Though  the  injunction  was  im- 
properly perpetuated,  yet  as  G's 
administrator  was  a  party  to- the 
suit  and  consented  to  the  decree,  and 
all  the  parties  acted  in  good  faith, 
the  executors  of  H  are  not  thereby 
deprived  of  their  remedy  over  against 
G's  estate  in  the  hands  of  a  subse- 
quent representative  of  G.     Idem,  SO 

3.  See  Executors  and  Administra- 
tors, No.  22,  24,  and  Jdem,  SO 

ATTACIIMENTS-For^'/i//*. 

1.  See  Absent  Debtors,  passim,  and 
O'Brien  d*  als.  v.  Stephens  ct*  «/«.,  610 
Evans  &  als.  v.  Spurgin  tC*  als.,       61') 

2.  A  party  contracts  a  debt  in  the 
state,  and  soon  thereafter  removes 
out  of  the  state,  and  after  seven 
years     dies.    To    a     proceeding    by 

I  foreign   attachment  to    recover    the 

I  debt,  the   statute   of  limitations  is  a 

I  bar. 

I  Markle's  adm'r  d:  als.  v.  Burch's 

I      adm'r,  26 
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AUTHENTICATION  OF  PAPERS. 

1.  A  certificate  of  the  secretary  of 
state  of  Ohio,  under  the  great  seal  of 
the  state,  that  a  statute  certified  is 
correctly  copied  from  the  original 
rullw  on  tile  in  his  office,  is  a  due  au- 
thentication of  the  statute  under  the 
act  of  congress. 

Wihon  V.  Lazier  &  als.^  477 

2.  A  deposition  purporting  in  the 
caption  to  have  been  taken  in  the 
state  and  county  designated  in  the 
cominission  and  notice,  and  certified 
by  a  person  who  adds  to  his  name 
the  letters  J.  P.,  is  duly  authenti- 
cated. Hobbs  V.  iyhumates,  616 

BONDS. 

1.  A  bond  may  be  the  subject  of  a 
(lonatw  mortis  caw»a,  whether  it  be 
ilie  bond  of  a  stranger  or  the  grantee. 

Ijee^s  ex'or  v.  Boak,  182 

2.  Upon  a  trial  at  law  the  defend- 
ant introduces  in  evidence  a  bond,  on 
which  a  receipt  is  endorsed,  which  is 
attested  by  a  witness.  The  receipt 
is  evidence  for  tlie  plaintiff  without 
iiis  calling  the  witness  to  prove  it. 

B,  iStaton  v.  Pittman^  sheriff,  99 
Pittman,  sheriff ,  v.  M.  Staton,  99 

3.  Though  an  executor  may  have 
assented  to  a  specific  legacy,  he  does 
not  thereby  dispense  with  a  refund- 
ing bond. 

Nelson* s  adm*r  \.  ComweUf  734 
4;  See   Guardian  and  irard.  No.  1, 
and 
Jluntery.  Lawrence* s  adm*r  d:  a/..  Ill 

BOUNDARIES. 

1.  Virginia,  by  statute,  cedes  to 
the  United  States  two  hundred  and 
fifty  acres  of  land  at  Old  Point  Com- 
fort, and  directs  the  governor  to  con- 
vey it.  lie  directs  a  survey  of  the 
land,  and,  upon  the  report  of  the  sur- 
veyor, executes  a  deed  to  the  United 
States,  and  takes  the  courses  and 
distances  from  the  rej)ort,  but  does 
not  refer  to  it  in  terms.  In  deter- 
mining the  boundaries  of  the  land 
ceded  to  the  United  States,  the 
statute,  the   report  and  the  deed  are 

.all  to  be  looked  to  in  order  to  ascer- 
tain what  boundary  was  intended. 

French  v.  Bankhead,  136 

2.  Looking  to  the  statute,  the  re- 
l>ort  and  the  deed,  the  intention  was 


to  convey  by  the  high  water  mark, 
and  that  is  the  boundary  of  the  con- 
veyance. And  under  the  act,  1  Rev. 
Code  of  1819,  eh.  87,  p.  341,  the  con- 
veyance to  the  higb  water  mark 
boundary  passed  to  the  United 
States  tKe  soil  and  jurisdiction  to 
the  low  water  mark.  Idtm,  1S6 

CARRIERS. 

1.  Carriers  of  passengers  by  stages 
are  liable  for  injuries  resulting  from 
the  slightest  negligence  on  the  part 
of  the  driver  or  proprietor  of  the 
coach ;  and  they  are  bound  to  use 
tlie  utmost  care  and  diligence  of 
cautious  persons  to  prevent  injury 
to  the  passengers. 

Parish  <&  Co,  v.  ReigU,  €97 

2.  Where  a  passenger  is  injured 
by  the  upsetting  of  the  coach,  the 

i  presumption  is  that  it  occurred  by 
the  negligence  of  the  driver;  and 
the  burden  of  proof  is  on  the  pro- 
prietors of  the  coach,  to  show  that 
there  was  no  negligence  whatsoever. 
Idetn^  697 

3.  Though  the  proprietors  of  the 
coach  may  show  that  it  was  reason- 
ably strong,  with  suitable  harness, 
trappings  and  equipments,  of  suffi- 
cient strength  and  properly  made, 
and  that  the  driver  was  careful,  of 
reasonable  skill  and  gcK>d  habits, 
with  steady  horses,  not  likely  to  en- 
danger the  safety  of  tlie  passengers ; 
yet,  if  the  upsetting  of  the  coach  was 
caused  by  the  running  off  of  the 
horses,  and  such  running  off  of  the 
horses  might  have  been  avoided  if 
the  utmost  care  and  diligence  of  verv 
cautious  persons  had  been  exercised, 
the  proprietors  of  the  coach  will  be 
liable  for  the  injuries  sustained  bva 
passenger.  Idem,  697 

4.  If  the  coach  was  upset  by  Uie 
running  off  of  the  horses,  and  if'they 
ran  ofl',  not  because  they  were  acci- 
dentally frightened,  but  because  the 
blocks  were  out  of  the  brake,  causing 
the  coach  to  run  on  them ;  and  if  the 
running  off  of  the  horses  might  have 
been  prevented  if  they  had  l^en  pro- 
perly harnessed,  or  if  the  utmost 
care  and  diligence  of  a  cautious  per- 
son had  been  used  to  secure  the 
blocks  in  the  brake,  the  proprietors 
are  liable.  Idem,  697 

5.  Carriers  of  passengers  by  stages 
are  bound  to  provide  not  only  good 
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coaches,  harness,  and  equipments  of 
the  kind  used  on  their  line,  but  they 
are  bound  to  provide  such  as  will 
best  secure  the  safety  of  the  passen- 
gers. Idem  J  697 

6.  If  the  coach  is  upset  in  conse- 
quence of  having  too  much  baggage 
on  the  top,  the  proj^rietors  are  liable 
for  any  injury  sustained  by  a  passen- 
ger by  such  upsetting  of  the  coach. 

Idem,  697 

7.  In  actions  by  passengers  against 
carriers,  for  injuries  sustained,  the 
judgment  of  the  jury  as  to  the 
amount  of  damages  must  govern,  un- 
less the  damages  allowed  are  so  ex- 
cessive as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced 
by  partiality  or  prejudice,  or  misled 
by  some  mistaken  view  of  the  merits 
of  the  case.  Idem,  697 

CAVEATS. 

1.  In  a  caveat y  where  the  objects 
called  for  in  the  entry  are  not  of  such 
public  notoriety  as  that  the  courts 
will  take  notice  of  them,  a  special 
verdict  must  find  that  the  objects 
called  for  have  a  real  existence,  and 
are  such  as  is  required  to  make  a 
valid  entry ;  and  a  finding  defective 
in  these  respects  will  not  be  reme- 
died by  finding  that  the  survey  was 
made  in  conformity  with  the  entrv. 

Mc'Xeel  v.  Ilerold,  309 

2.  A  party  who  files  a  caveat  must 
show  a  title  to  the  warrant  under 
which  his  own  entry  and  survey  was 
made ;  and  if  he  fails  to  do  so,  his 
caveat  will  be  dismissed.      Idevi^  309 

CIRCUIT  COURTS. 

See  Courts. 

CODEFENDANTS. 

1.  Where  the  equities  between  the 
defendants  do  not  arise  out  of  the 
pleadings  and  proofs  between  the 
plaintifl*  and  the  defendants,  there 
can  be  no  decree  between  codefend- 
ants. 

M.  Blair  v.  Thomjmm  d'  als,,  44I 

2.  Where  an  injunction  to  a  judg- 
ment upon  an  assigned  bond  is  per- 
petuatea  upon  a  ground  of  equity 
against  the  assignor,  in  a  suit  in 
whicii  both  tlie  assignor  and  assignee 
are  parties,  there   may  be  a  decree 


over  in  favor  of  the  assignee  against 
the  assignor. 

Braxton,  adm*r,  dc,  v.  Harrison^s 
ex^ors,  30 

COMMONWEALTH. 

Time  does  not  run  against  the 
commonwealth. 

Levasser  v.  Washhurii,  572 

CONDITIONS. 

1.  As  to  conditions  in  restraint  of 
marriage  attached  to  legacies.  See 
Legacies  and  Legatees,  No.  12, 13,  and 
Maddox  6:  al,  v.  Maddox^s  adm'r 

d:  ah.,  8O4 

2.  A  condition  of  a  religious  quali- 
fication attached  to  a  legacy  is 
against  the  policy  of  the  law  of  Vir- 
ginia and  void.  Idem,  8O4 

3.  As  to  precedent  conditions  at- 
tached to  legacies.  See  Legacies  and 
Legatees,  No.  15,  and  Idem,  8O4 

CONSIDERATION. 

What  is  a  sufficient  consideration 
for  the  undertaking  by  an  adminis- 
trator to  pay  a  debt  of'  his  intestate 
out  of  the  assets  in  his  hands.  See 
Executors  and  Administrators,  No.  24, 
and 
Braxton,  admW,  etc.,  v.  Ilarrison^s 

ex^ors,  30 

CONSTRUCTION— /?M/f«  of. 

1.  In  construing  the  Code  of  1849, 
the  rule  of  construction  is  that  the 
old  law  was  not  intended  to  be  altered 
unless  such  intention  plainly  ap- 
pears. Parr  amor  e  v.  Taylor,  2^0 

2.  If  parties,  in  making  a  contract, 
use  words  of  definite  legal  significa- 
tion, they  must  be  understood  ns 
using  such  words  in  their  definite 
legal  sense. 

Findley^s  ex\)rs  v.  FIndley,  434 

3.  In  construing  a  provision  in  a 
will,  the  whole  instrument  is  to  be 

I  looked  to  to  ascertain  the  intention 
of  the  testator. 

Cheshire  v.  Pnrrell,  771 

4.  In  construing  a  will,  if  the  lan- 
guage be  popular  and  ordinary,  its 
meaning  is  to  be  construed  accord- 
ing to  its  usual  acceptation  ;  if  tech- 
nical legal   terms  be  used,  they  are 
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to  be  construed  in  the  sense  which 
the  law  atfixes  to  them. 

Bobiiisojis  V.  Allen  d'  others,  785 

5.  The  word  **  survivor,"  if  the  will 
does   not  indicate  another  intent,  is 
to   be  construed  as  referring  to  the 
death  of  the  testator. 
Martin's   t^/mV,    itc.,  v.    Kirby, 

«(/mV,  d'c.y  ii'ah.j  67 

0.  The  word  *' endorsement  "  con- 
strued in  its  popular  sense  in  an  in- 
tlictment  for  forgery. 

PoiveWs  Case,  S22 
7.  The  word  "  may  "  in  the  act, 
Code,  ch.  9t),  §  3,  p.' 443,  in  relation 
to  granting  a  license  to  keep  a 
tavern,  construed  as  not  being  im- 
perative. Yeayer,  Ex  parte,  653 

CONTRACTS. 

1.  If  parties,  in  making  a  contract, 
use  words  of  definite  legal  significa- 
tion, tliey  must  be  understood  as 
Uhing  such  words  in  their  definite 
legal  sense. 

FnidU'f's  ex'ors  v.  Findley,  434 

2.  By  an  agreement  in  contempla- 
tion ol  marriage,  the  intended  hus- 
l)and  binds  his  estate  to  pay  the  in- 
teiidcd  uiie  certain  sums  of  money, 
it  vshe  survived  him  ;  which  were  to 
bt»  in  l)ar  of  and  in  lull  compensation 
tor  her  dower.  This  agreement  bars 
her  of  dower  in  her  Imsbana's  real 
estate;  but  tloes  not  deprive  her  of 
tier  <li*<tribulal)le  share  of  his  per- 
K^onal  estate.  hhm,  4S4 

o.  Whenever  the  party  originally 
bi>untl  by  a  eontraet  eontinU'.^s  ouund 
to  pay,  the  promise  of  a  third  party 
to  p:iy  is  a  i-ullateral  promise,  and  is 
nt»t  buuiing  unless  iu  wriiintr. 

Si'ht^    ix'xw  Humph rcys,  636 

4.  Where  the  promise  is  to  pay  for 
lhe\\lu'U»  Wiuk  done,  as  well  that 
done  belore  as  that  d«nie  after  the 
prouii>e,  even  it  the  promise  would 
have  In  en  valid  as  to  the  work  to  be 
OMiie,  yt  t  beiiiLT  eollaieral  as  to  that 
whieh  iiad  bet  11  exe<-uted,  auti  being 
an  entire  prv»nn>e.  it  is  vi»id  as  to  the 
whole  unless  it  is  iu  writing. 

13 1  m,  tHp) 

."S.  A  enntraetor  fv>r  the  construc- 
tion ot  a  hrul^'e  tin  a  railroad,  having 
reei'ived  the  monthly  estimates 
bax'il  on  apattii-niar  eoustruelion  of 
hiseoutratt  wiliiout  objeetiou,  will  be 
held  to  have  aequiesee*!  in  tlnit  con- 


struction of  the  contract,  and  to  be 
bound  bv  it. 

Kidwell  V.  The  Baltimore  d-  Ohio 
Railroad  Co.,  67S 

6.  The  contract  proWding  that  the 
final  estimate  of  the  engineer  shall 
be  conclusive  upon  the  parties  to  the 
contract,  that  is  a  valid  contract; 
and  the  estimate  of  the  engineer,  in 
the  absence  of  fraud  or  mistake,  is 
conclusive.  Idem,  676 

7.  If  the  contractor  might  have  re- 
fused to  abide  by  the  final  estimate 
of  the  engineer,  yet  having  submitted 
his  charges  for  The  work  done  to  tlie 
engineer,  and  not  having  objected  to 
his  proceeding  to  make  up  the  final 
estimate,  the  contractor  is  concluded 
by  the  action  of  the  engineer. 

Jdemj  676 

8.  The  engineer  having  the  right, 
under  the  contract,  to  stop  the  Wijrk, 
if  the  means  for  carrying  it  onshuuM 
fail,  and  having  informed  the  con- 
tractor that  the  work  must  be 
stopped  unless  he  would  receive  his 
monthly  payments  in  orders  which 
were  at  a  discount,  and  the  con- 
tractor having  consented  to  receive 
them,  he  is  not  entitled  to  recover 
for  the  amount  of  the  depreciation  of 
said  orders.  Jdem^  676 

9.  Though  it  is  generally  true  that 
an  administrator  cannot  create  a 
new  cause  of  action  against  the  es- 
tate, yet  he  may  make  a  valid  con- 
tract to  pay  a  debt  not  barred  by  the 
statute  of  limitations  out  of  the  a**- 
sets  of  the  estate,  upon  which  a  suit 
may  be  maintaine<L 

Braj'tun,  adniW^  dr.,  v.  Ifarrison^s 
ex'ors,  3'' 

10.  What  will  be  a  sufficient  con- 
sideration for  such  a  promise.  See 
Executors  and  Administrators,  No.  24, 
and  Idem  J  3o 

11.  See  Vendors  and  I*urchasers, 
No.  I,  2,  5,  and 

Jarre tt  v.  Johnson y  3J7 
Bailetj  v.  Jamts,      46S 

CONVEYANCES. 

1.  Virginia,  by  statute,  ceties  to 
the  United  Stales  two  hundred  and 
fifty  acres  of  land  at  Old  Point  Com- 
fort, and  directs  the  governor  to  eon- 
vjey  it.  He  directs  a  survey  of  the 
land  ;  and,  upon  the  report  of  the  sur- 
veyor, executes  a  deed  to  the  United 
Slates,  and   takes   the  courses  and 
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distances  from  the  report,  but  does 
not  refer  to  it  in  terms.  In  deter- 
mining the  boundaries  of  the  land 
ceded  to  the  United  States,  the 
statute,  the  report  and  the  deed  are 
to  be  looked  to  to  ascertain  what 
boundary  was  intended. 

French  v.  Bankhead^  ISO 

2.  Looking  to  the  statute,  the 
report  and  the  deed,  the  intention 
was  to  convey  by  the  high  water 
mark,  and  that  is'  the  boundary  of 
the  conveyance.  And  under  the  act, 
1  Rev.  Code  of  1S19,  ch.  87,  p.  341, 
the  conveyance  by  the  high  water 
mark  boundary  passed  to  the  United 
States  the  soil  and  jurisdiction  to 
low  water  mark.  Ideriiy  136 

3.  A  deed  conveying  land  then,  and 
continuing  to  be,  in  the  actual  adver- 
sary possession  of  another,  cannot 
operate  to  pass  the  title  to  the 
grantee. 

Kincheloe  v.  Trace  wells  ^  5S7 

4.  A  conveyance  of  land  and  slaves, 
upon  trust  to  permit  the  slaves  to 
live  upon  the  land,  and  take  the 
profits  of  the  land  and  their  own 
labor  to  their  own  use,  they  still  con- 
tinuing slaves,  is  null  and  void,  and 
passes  nothing  to  the  grantee  or  to 
the  slaves. 

Sinith's  adm'rv.  Be  tit/  d'  others  ^  15^ 
Same  v.  Thunnan  <t*  others,  75J 

5.  A  conveyance  of  land  forfeited 
to  the  commonwealth  for  non-pay- 
ment of  taxes,  by  the  commissioner 
of  delinquent  lands,  passes  the  title 
vested  in  the  commonwealth  by  the 
forfeiture,  though  the  land  is  in  the 
adversary  possession  of  a  third  party. 

Levasscr  v.  WashhurUy  512 

CONVEYANCES— Frawf/w/^n/. 

1.  A  deed  admitted  to  record  upon 
proof  by  the  subscribing  witnesses, 
one  of  whom  was  the  husband  of  the 
grantee,  is  null  and  void  as  to  credi- 
tors, not  having  been  duly  recorded. 

Johnston  <1*  wife  v.  Slater  cC*  al.,  S21 

2.  A  deed  of  trust  which,  among 
other  things,  conveys  growing  crops 
of  wheat,  rye  and  oats,  and  which  is 
not  to  be  enforced  for  two  years 
from  its  date,  is  not  fraudulent  per  se 
as  to  creditors. 

Cochran  v.  Paris  d*  als.,  348 

Dance  ct*  aJs.  v.  Seaman  d'  aJs.,  778 

3.  Though  the  deed  be  executed 
without  the  knowledge  of  the  credi- 


tors secured  by  it,  yet  if,  when  in- 
formed of  its  execution,  they  assent 
to  it,  it-is  valid.  Idem,  348,  778 

4.  A  deed  which  provides  in  the 
first  place  amply  for  all  the  then  ex- 
isting debts  of  the  grantor,  and  then 
settles  the  balance  of  the  property 
on  the  grantor's  family,  in  the  ab- 
sence of  actual  fraud,  is  a  valid  deed. 
Johnston  v.   Zane^s  trustees  d  als,,  552 

5.  What  provisions  in  a  deed  will 
not  avoid  it.  Idem,  65^ 

6.  To  avoid  a  deed  at  the  suit  of  a 
subsequent  creditor,  actual  fraud 
must  be  shown.  Idem,  552 

7.  Qr.EKE :  If  a  subsequent  credi- 
tor can  file  a  bill  to  set  aside  a  deed 
on  the  ground  that  it  is  voluntary, 
and  therefore  void  as  to  prior  credi- 
tors, no  prior  creditor  complaining 
of  it.  Idem,  552 

COSTS. 

It  was  not  improper  before  the 
act,  Code,  p.  70H,  §  9,  to  render  a 
judgment  for  costs  in  favor  of  a  de- 
fendant against  the  person  for  whose 
benefit  the  suit  was  brought,  when 
the  defendant  succeeded  in  the  case. 
Pates  V.  St.  Clair,  22 

COUNTY  COURTS. 
See  Courts. 

COURTS. 

1.  If  a  case  of  unlawful  detainer 
has  been  pending  in  the  County 
court  for  more  than  twelve  months 
without  a  final  decision,  it  may  be 
rem(»ved,  on  motion,  to  the  Circuit 
court.        Harrison  v.  Middleton,    5 ^'7 

Kincheloe  v.  Traceirells^  587 

2.  All  civil  causes  of  which  the 
Circuit  court  has  either  original  or 
appellate  jurisdiction  may  be  re- 
moved from  the  County  tu  the  Cir- 
cuit court,  upon  motion,  after  they 
have  been  pending  in  the  County 
court  for  one  year.         Jdem^  527,  587 

3.  The  vear  is  to  be  counted  from 
the  organization  of  the  court  sum- 
moned to  try  the  unlawful   detainer. 

Idem,  527 

4.  An  unlawful  detainer  case  re- 
moved to  the  Circuit  court  is  pro- 
perly placed  on  the  docket  at  the 
head  of  the  civil  causes  in  tlie  court. 

Idem,  527 
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5.  The  act,  Code,  ch.  96,  §  3,  p.  443, 
vests  in  the  County  courts  a  aiscre- 
tion  to  grant  or  refuse  a  license  to 
keep  a  tavern,  in  the  exercise  of 
which  discretion  they  cannot  be  con- 
trolled by  the  Circuit  courts,  either 
by  mandamus,  writ  of  error  or  cer- 
tiorari, Yeager^  Ex  parte,  655 

0.  Though  the  applicant  for  a 
license  to  keep  a  tavern  may  bring 
nimself  fully  within  and  up'  to  all 
that  the  statute  requires,  so  that  the 
County  court  may  properly  grant 
him  the  license  if  they  think  fit,  he 
does  not  thereby  acquire  any  such 
riglit  to  a  license  as  that  the  County 
court  may  be  coerced  to  grant  it. 

Idem,  655 
7.  It  seems  that  the  County  court 
is  bound  to  act  upon  every  applica- 
tion for  a  license  which  is  made  to 
it ;  and  if  it  refuses  to  act,  the  Circuit 
court  will  coerce  it  by  mandamus  : 
But  when  the  County  court  does  act, 
its  judgment  and  discretion  are  not 
to  be  controlled.  Idem,  655 

CREDITOR  AND  DEBTOR. 

1.  A  settlement  wliich  gives  to  the 
grantor  a  bare  maintenance  with  his 
wife,  for  his  life,  and  provides  that 
the  property  shall  not  ue  subject  to 
his  (lebts  thereafter  contracted,  does 
not  vest  him  with  such  an  interest 
in  the  property  as  can  be  subjected 
to  satisfy  such  after  contracted  debts. 
Johnston  v.  Znne\  trustees  <{:  als.,  55^ 

2.  See  Prartict'  in  Chanvery,  No.  8, 
and  Williams  v.  Williams,  96 

3.  See  Conrcyances — Fraudulent, 
poKsim. 

(MIIMINAL    JURISDICTION  AND 
PROCEEDINGS. 

1.  (ir.KKK:  If  the  act,  Code,  ch. 
181.  ^  T),  p.  (^81.  in  relation  to  amend- 
ments of  a  record  by  a  judge  in  va- 
tation,  applies  to  records  in  cases  of 
ft^lony.  PowelVs  Case,  S^J 

'2.  The  amendments  authorized  by 
t\w  act  are  to  be  base<l  upon  some- 
thing in  the  record,  and  not  upon  the 
rccoHoction  of  the  judge  who  pre- 
sided at  the  trial,  or  evidence  a////;K/f\- 
An<l  the  amendnients  authorized  are 
amendments  to  snpport  the  judg- 
ment, not  amendments  to  give  a 
ground  f(jr  rcvcrsinj;  it.         Idem,  ^JJ 

3.  If  a  justice  of  tlie  peace  convicts 


a  free  negro  of  returning  to  the  com- 
monwealth, this  is  a  misdemeanor; 
and  the  free  negro  is  entitled  to  an 
appeal  if  he  asks  it :  And  if  the  jus- 
tice refuses  to  allow  the  appeal,  the 
Circuit  court  will  coerce  him  by 
mandamus  to  allow  it. 

Morris,  Ex  parte,  ^J 

DAMAGES. 

In  actions  b^  passengers  against 
carriers,  for  injuries  sustained,  the 
judgment  of  the  jury  as  to  the 
amount  of  damages  must  govern,  un- 
less the  damages  are  so  excessive  as 
to  warrant  the  belief  that  the 
jury  must  have  been  influenced  by 
partiality  or  prejudice,  or  misled  by 
some  mistaken  view  of  the  merits  of 
the  case.     Farish  dc  Co.  v.  ReigU,  697 

DECLARATIONS. 

See  FMdence,  No.  11,12,13, 14.  and 
Smithes  adm^r  v.  Betty  A  others,  15i 
Same  v.  Thurman  <t*  otliers,  75J 

DECREES. 

1.  A  decree  of  a  court  of  equity  set 
aside  for  fraud,  upon  a  bill  against 
the  heirs  at  law  of  the  party  pro- 
curing the  decree. 

Evans  tl*  als,  v.  Spurgin  d'  als.,  615 

2.  A  decree  obtained  against  an 
absent  defendant  by  fraud  is  nut  pro- 
tected after  seven  vears  bv  the  act,  1 
Rev.  Code  1810,  p.'475-6,  ^  4. 

Idem,  615 

3.  See  Absent  Debtors,  pa^im,  and 

niern,  615 
O'Brien  <t-  ah.  v.  Stephens  dt  a?*.,  610 

DEEDS. 

1.  A  husband  is  not  a  competent 
subscribing  witness  to  a  deed  exe- 
cuted during  the  marriage,  by  which 
real  esUite  is  conveyed  to  his  wife, 
either  for  the  purpose  of  proving  the 
due  execution  of  the  deed  when 
called  in  (question,  or  for  the  purpose 
of  having  it  admitted  to  record. 

Johnston  tO  irife  v.  Slatrr  d*  a/.,  321 

2.  A  deed  admitted  to  record  upon 
proof  by  subscribing  witnesses,  one 
of  whom  was  the  husband  of  the 
grantee,  is  null  and  voiil  a.s  to  credi- 
tors, not  having  been  dulv  recorded. 

Idem,  J21 
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3.  A  party  claiming  title  under  a 
deed  from  a  deputy  sheriff,  for  land 
sold  for  nonpayment  of  taxes,  under 
the  act  of  February  9th,  1814,  must 
show  that  the  person  described  as 
high  sheriflf  was  such,  and  that  the 
grantor  in  the  deed  was  his  deputy. 

Hohbs  V.  Shinnates,  616 

4.  Though  such  deed  recites  an  in- 
sutficient  advertisement  of  the  pro- 
perty conveyed,  it  is  not  therebv 
vitiated ;  but  is  valid  to  convey  such 
title  as  by  law  the  sheriff  was  autho- 
rized to  convey.  Ideviy  516 

5.  If  a  deed  is  correctly  read  to  the 
grantor,  his  misunderstanding  of  it 
cannot  affect  its  validity  as  a  deed. 

Harrison  v.  Middleton,  521 

6.  A  deed  conveying  land  then,  and 
continuing  to  be,  in  the  actual  ad- 
versary possession  of  another,  can- 
not operate  to  pass  title  to  the  gran- 
tor. Kincheloe  v.  TraceweUSf  587 

7.  See  Conveyances — Fraudulent^ 
passim, 

8.  If  a  deed  of  a  defendant  is  intro- 
duced collaterally  upon  a  trial  as 
eyidence,  he  may  show  that  it  is  not 
his  deed  without  making  oath  to 
the  fact.     Harrison  v.  Middlcton,  521 

0.  As  to  declarations  of  a  grantor 
in  a  deed  and  of  an  agent  in  procur- 
ing the  deed  for  the  grantee.  See 
Evidence,  No.  12  13,  14,  and 

Smithes  admW  v.  Betty  <t*  others^  152 
Sarne  v.  Thurman  &  others^  152 

DELINQUENT  AND  FORFEITED 
LAND. 

1.  Though  an  adversary  posses- 
sion of  lands  had  commenced  to  run 
against  the  true  owner,  yet  upon  the 
forfeiture  of  the  land  to  the  common- 
wealth, under  the  delinquent  land 
laws,  the  possession,  until  the  land 
is  sold  by  the  commonwealth,  is  no 
longer  adversary  against  her,  or  her 
grantee  claiming  under  a  convey- 
ance from  a  commissioner  of  delin- 
quent lands. 

Levasser  v.  Washhurnj  512 

2.  The  forfeiture  of  land  for  the 
failure  to  enter  it  upon  the  commis- 
sioner's books  and  pay  the  taxes  and 
damages  upon  it  was  effected  by  the 
statute ;  and  required  no  judicial  pro- 
ceeding to  complete  it.  The  forfeit- 
ure was  therefore  complete  at  the 
time  fixed  by  the  statute.    Idem,  512 

3.  The  act  of  March    18th,   1841, 

Vol.  XI.— 106 


Sess.  Acts,  p.  31,  relinquishing  the 
commonwealth's  right  to  forfeited 
lands  to  a  junior  patentee  in  posses- 
sion, only  applies  to  those  whose 
patents  bear  date  prior  to  the  1st  of 
April..  1841.  Idem,  512 

4.  A  patent  for  land  that  had  been 
previously  granted  by  the  common- 
wealth, and  had  been  forfeited  under 
the  delinquent  laws,  passes  nothing 
to  the  patentee  ;  and  a  conveyance  of 
the  land  forfeited,  by  the  commis- 
sioner of  delinquent  land,  passes  the 
title  vested  in  the  commonwealth  by 
the  forfeiture.  Idem,  572 

5.  See  Tax  Sales,  No.  1,  2,  and 

Hohhs  V.  Shumates,  516 

DEMURRER. 

A  demurrer  to  a  declaration  over- 
ruled, and  judgment  for  plaintiff, 
which  upon  appeal  is  reversed  and 
demurrer  sustained ;  the  cause  will 
be  sent  back  with  leave  to  the  plain- 
tiff to  amend  his  declaration. 
Fitzhugh's  ex'or  v.  G.  F.  Fitzhugh,  300 

DEPOSITIONS. 

A  deposition  purporting  in  the  cap- 
tion to  have  been  taken  in  the  state 
and  county  designated  in  the  com- 
mission and  notice,  and  certified  by 
a  person  who  adds  to  his  name  the 
letters  J.  P.,  is  dulv  authenticated. 

Hobos  V.  Shumates,  516 


DETINUE. 

The  fact  that  slaves  are 
mises  of  a  person  who 
claim  to  them,  his  infant 
who  claims  them,  living 
will  not  sustain  an  action 
against  him  for  the  slaves, 
entitled  to  them. 

B.  Staton  v.  Pittman 
Pittman,  sheriffs  v.  R, 

DEVISEES. 


on  the  pre- 
makes  no 
daughter, 
with  him, 
of  detinue 
by  a  party 

,  sheriff,  99 
Statony  99 


1.  Testator  by  his  will  gave  his 
wife  a  plantation,  slaves,  stock,  &c., 
for  life :  And  he  then  added,  It  is 
understood  that  my  wife  is  to  keep 
my  children  and  raise  them,  and  give 
them  sufficient  schooling.     Held  : 

1st.  The  widow  takes  the  bequest 
cum  onere,  and  is  bound  to  provide 
for  the  support  and  education  of  the 
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cliildren,  in  a  manner  suitable  to  her 
circumMtances. 

Crau  fonV*  ex^or  V.  PatUrzon^  364 

2<J,  But  if  one  of  the  children 
jroes  to  live  with  a  married  aunt,  the 
widow  being  willing  to  keep  the 
child  and  provide  for  her,  the  widow 
is  not  lx)und  for  the  expenses  of  the 
child  for  board,  clothing,  antl  educa- 
tion. Idem^  364 

2.  It  seems   that  a  void  condition 
precedent    annexed  to  a  devise    of 
Ian<l  will  prevent  the  vesting  of  the 
device  in  the  devisee. 
Maddojr  d*  al.  v.  Maddox^s  admW 

<t  a/«.,  804 

DONATIO  MORTIS  CAUSA. 

A  bond  may  be  the  subject  of  a  do- 
natio morth  causa,  whether  it  be  the 
bond  of  a  stranger  or  of  the  donee. 

Lee's  ex' or  v.  Boak,  182 

DOWER. 

1.  By  an  agreement  in  contempla- 
tion of  marriage,  the  intended  hus- 
band bound  his  estate  to  i)ay  the  in- 
tended wife  certain  sums  of'  money, 
if  she  should  survive  him,  which 
were  to  be  in  bar  of  and  in  full  com- 
pensation for  her  dower.  This 
agreement  barred  her  of  dower  in  her 
husband's  real  estate. 

Ftndhy's  ex'ors  v.  FindJey,  434 

2.  Purchaser  of  land  gives  bond 
with  security  for  the  purchase 
money ;  and  eighteen  months  after- 
wards gives  a  deed  of  trust  on  the 
land  as  a  further  security ;  and  the 
land  is  afterwards  sold,  the  widow 
of  the  purchaser  is  entitled  to  dower 
in  the  land. 

i/.  Bhiir  v.  Thompson  d'  als.,  44I 

3.  In  a  bill  by  a  widow  for  dower 
in  land  sold  in  the  lifetime  of  her 
husband,  and  coming  to  the  present 
owner  through  several  intermediate 
conveyances,  tlie  present  owner  is 
the  only  necessary  party  defendant. 

.    _.  Idem,  441 

4.  There  cannot  be  a  decree  for  a 
specific  sum  in  lieu  of  dower,  without 
tho  aHsent  of  all  the  parties  inte- 
''^^«t^^^'  Idem,  441 

KJECTMENT. 

\h  intt.lT^-^  *°  peaceable  possession 
18  entered  ui)on  and  ousted  by  one 


j  not  ha\ing  title   to  or  autboritr  to 
I  enter    upon    the    land.    The    party 
ousted  may  recover  the  premij>e:=,  in 
ejectment,  upon  hie  possession  mere- 
ly ;  and  his  right  to  recover  cannot 
I  be  resisted  by  showing  that  there  is 
or  may  be  an  outstanding  title  in  an- 
I  other;  but  only  by  showing  that  the 
defendant  himself  has  title  or  autho- 
rity to  enter  under  the  title. 
I  Tapscott  v.  Cobbs  <t-  ah.,  17^ 

I     2.  Where  an  ancestor  dies  in  pos- 
session of  land,  the  presumption  of 
law  is  that  the  heir  is  in  possession 
after  the  death  of  the  ancest^rjr;  and 
in  the  absence  of  all  evidence  on  the 
point,  the  heir  may  maintain  eject- 
ment upon  the  strength   of  his  pos- 
session, against  any   one   who    has 
entered  upon  the  land  without  title 
'  or  authority  to  enter  under  the  out- 
standing title  in  another.    Idem,  17 J 
'     3.  In  ejectment  the  jury  set  out  thtf 
I  wills  of  a  grandfather  and   father; 
and  if  the  son,  who  is  dead,  took  un- 
I  der  the  father^s  will,  they  find  for 
I  the  plaintiff;   if  he  took  under   the 
grandfather's    will,    they    find     for 
I  the  defendants.    The  verdict  is   suf- 
I  ficiently  certain,   and    submits    the 
single  question  upon  the  construc- 
tion of  the  wills  to  the  court. 

Callis  ti*  ah.  v.  Kemp  cC*  ah.,  78 

4.  Though  in  ejectment,  the  plain- 
tiffs in  their  declaration  claim  the 
whole  tract  of  land,  the  jury  may 
find  for  them  for  an  undivided  inte- 
rest in  it.  Idem,  73 

5.  Though  where  less  land  is  re- 
covered than  is  demanded,  the  boun- 
daries of  the  land  recovered  should 
be  designated,  yet  where  an  undi- 
vided interest  in  it  is  recovered,  it  is 
impossible  to  set  out  the  boundaries ; 
but  the  interest  being  certain,  that  is 
sufficient.  Idem,  78 

ENDORSEMENTS. 

The  word  **  endorsement,*'  con- 
strued in  a  popular  sense,  in  an  in- 
dictment for  forgery. 

PoueWs  Case,  82^ 

ENTRY  OF  LAJS^D. 

1.  An  entry  of  waste  and  unappro- 
priated land,  to  be  valid,  must  call 
lor  objects  which  possess  that  noto- 
riety in  themselves,  or  they  must  be 
so  particularly  described  that  other 
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persons,  by  using  due  care  and  rea- 
sonable diligence,  may  readily  find 
them.  McNeel  v.  Heroldy  309 

2.  What  certainty  there  must  be  in 
the  general  and  particular  calls  of  an 
entry.  Idem,  809 

3.  The  objects  called  for  are  some- 
times so  connected  with  the  general 
history  or  geography  of  the  country, 
or  its  legislation,  that  the  courts  will 
take  notice  of  them ;  and  they  will 
be  deemed  of  general  notoriety,  aud 
sufficiently  identified  without  further 
proof.  IdeMf  309 

4.  When  the  objects  called  for  pos- 
sess but  a  local  notoriety,  the  party 
affirming  the  validity  of  the  entry 
must  prove  the  identity  of  the  land 
intended  to  be  appropriated  f  and 
that  the  calls  of  the  entry  are  such 
that  a  subsequent  locator,  in  the  ex- 
ercise of  proper  judgment  and  rea- 
sonable diligence,  would  be  enabled 
to  distinguish  it  from  the  surround- 
ing lands,  so  as  to  appropriate  for 
himself  the  adjacent  residuum. 

Idem,  309 

EQUITABLE    JURISDICTION 
AND  RELIEF. 

1.  Qu-ERK  :  Whether  a  party  may 
set  up  in  a  second  suit  pretensions 
inconsistent  with  the  allegations  of 
his  bill  and  his  pretensions  in  his 
first  suit. 

Frazer's  adm*r  v.  Bevill  <&  aU.y  9 

2.  Under  the  circumstances,  a  per- 
son who  had  qualified  as  adminis- 
trator of  an  estate  in  Mississippi, 
held  to  account  for  his  administra- 
tion in  Virginia. 

Powell  v.  Stratton  d-  a/«.,  792 

3.  See  Executors  and  Administrators , 
No.  22,  24,  and 

Braxton,  admW,  etc.,  v.  Harrison*8 
ex^orSf  SO 

4.  Courts  of  equity  have  jurisdic- 
tion in  all  cases  to  compel  an  execu- 
tor to  deliver  a  specific  legacy. 

Nelson^ s  admW  v.  Cornwell,  7^4 

5.  See  Legacies  (S:  Legatees,  No.  9, 
and 

Frazer's  adm^r  v.  Bevill  <1*  als.y  9 

6.  Money  lent  by  a  bachelor  uncle 
to  his  nephew,  to  secure  which  a 
deed  of  trust  was  executed,  was  held, 
under  the  circumstances,  to  have 
been  given  and  released  by  the  uncle 
to  the  nephew,  so  that  a  court  of 
equity  would  refuse  to  enforce  the 


trust  at  the  suit  of  the  executors  of 
the  uncle. 

Fitzhvgh^s  ex'ors  v.  Fitzhughy  310 

7.  A  court  of  equity  will  not,  in 
general,  assume  the  exercise  of  a 
discretionary  power  vested  in  a  trus- 
tee, nor  interfere  to  control  a  trustee 
acting  bona  fide  in  the  exercise  of  his 
discretion :  Nor  will  a  suit  be  en- 
tertained to  compel  a  trustee  to  ex- 
ercise his  power. 

Cochran  v.  Paris  <Sc  als.,  348 

8.  Testator  gives  his  estate  to  his 
executors  for  the  benefit  of  his  son, 
and,  if  they  should  judge  that  it 
would  be  prudent  to  invest  him  with 
it,  to  turn  it  over  to  him.  The  ex- 
ecutors having  declared  their  judg- 
ment that  the  son  may  be  entrusted 
with  the  estate,  equity  will  compel 
them  to  turn  it  over  to  him. 

Idem,  348 

9.  Under  the  circumstances,  equity 
set  aside  a  sale  made  by  a  trustee, 
on  a  bill  by  the  grantor  in  the  deed 
of  trust  against  the  purchaser,  who 
was  the  principal  creditor  secured  by 
the  deed. 

Rossett  V.  Fisher  &  aL,  492 

10.  As  to  the  court  which  has  ju- 
risdiction in  an  injunction  case. 

Beckley  v.  Palmer  d'  aL,  625 

11.  When  a  court  has  not  jurisdic- 
tion to  enjoin  an  execution.  See  In- 
junctions, No.  3,  and  Id^m,  625 

EVIDENCE. 

1.  How  witness  may  refresh  his 
memory.  See  Witness,  No.  4,  5,  6, 
and  Harrison  v.  Middleton,  527 

2.  Parol  evidence  that  the  clerk  of 
a  drawee  of  a  bill  of  exchange  was 
authorized  to  refuse  acceptance  of 
the  bill  is  admissible  in  an  action 
by  the  holder  against  the  endorser. 
Stainhack  v.  The  Bank  of  Virginia,  260 

3.  In  the  case  of  a  joint  purchase 
of  land  by  two,  parol  evidence  is  not 
admissible  to  prove  an  agreement 
between  them  for  an  unequal  divi- 
sion of  the  land. 

Jarrett  v.  Johnson,  327 

4.  A  certificate  of  the  secretary  of 
state  of  Ohio,  under  the  great  seal  of 
the  state,  that  a  statute  certified  is 
correctly  copied  from  the  original 
rolls  on  file  in  his  office,  is  a  due 
authentication  of  the  statute,  ac- 
cording to  the  act  of  congress. 

Wilson  V.  Lazier  &  als.,  -#77 
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5.  Upon  a  trial,  the  defendant  in- 
troduces a  bond  on  which  a  receipt  is 
endorsed,  which  receipt  is  attested  by 
a  witness.  The  receipt  is  evidence 
for  the  plaintiff  without  his  calling 
the  witness  to  prove  it. 

B.  Staton  v.  Pittman,  fheriff,  99 
Pittman,  sheriff,  v.  R,  Staton,  99 

6.  In  debt  on  a  bond  for  money 
loaned,  upon  the  plea  of  non  est  for- 
turn,  defendant  relies  on  the  fact  that 
the  obligee  did  not  have  the  means 
to  lend  the  money;  and  to  rebut 
this  the  plaintiff  introduces  evidence 
to  show  he  had  money  as  executor. 
The  defendant  may  introduce  the 
settlements  made  by  the  plaintiff  of 
his  accounts  as  executor,  to  show  he 
did  not  have  the  money  from  that 
source. 

McDoweWs  ex'or  v.  Crmrford,  S77 

7.  In  such  a  case  a  note  from  the 
defendant  to  the  plaintiff,  delivered 
some  days  before  the  trial,  autho- 
rizing the  plaintiff  to  introduce  his 
books  as  evidence,  if  he  will  allow 
them  to  be  examined  by  defendant's 
counsel  previous  to  the  trial,  is  not 
admissible  evidence  for  the  defend- 
ant for  anv  purpose.  Idem,  377 

8.  Proof  that  a  deed  when  read 
was  understood  in  a  very  material 
respect,  as  different  from  what  it  is, 
may  tend  to  show  that  it  was  mis- 
read ;  and  therefore  is  competent 
evidence.  But  if  the  deed  was  cor- 
rectly read,  the  misunderstanding  of 
it  by  a  party  cannot  affect  its  validity 
as  a  deed.    Harrison  v.  Middleion,  fy27 

9.  A  cause  is  brought  on  to  be 
heard  upon  tlie  bill,  answer,  ex- 
hibits, and  award  ;  qvtvre,  if  the  de- 
positions and  commissioner's  report 
are  a  part  of  the  record,  and  evidence 
as  such  in  a  case  in  which  the 
record  is  evidence. 

Xehoti^s  admW  v.  CoryivrU,  7^4 

10.  Qu-''-RE  :  If  the  record  of  a  suit 
by  parties  claiming  the  estate  against 
the  executor  is  evidence  against  a 
specific  legatee  who  was  not  a  partv. 

Idem,  724 

11.  Declarations  of  a  person  who 
had  been  the  agent  in  procuring  a 
deed  for  another,  made  either  before 
the  negotiation  for  the  deed  com- 
menced, or  after  the  execution  of  the 
deed  was  completed,  are  incompe- 
tent evidence  against  the  grantee  in 
the  deed,  to  show  that  provisions 
which  were  intended  to  be  inserted 


in  the  deed   had  been  fraudulently 

omitted. 

Smithes  admWw  Betty  <C-  other*,  7'i2 
Same  v.  Thurman  tt-  others,  7oJ 

12.  But  acts  and  declarations  of 
such  person  done  or  made  whilst  the 
negotiation  was  pending,  or  the  deed 
was  in  process  of  execution,  are 
competent  evidence  against  the 
grantee  to  show  fraud.  Idem,  7JJ 

13.  The  declarations  of  a  grantor 
in  a  voluntary  deed,  made  after  its 
execution,  are  not  competent  evi- 
dence against  the  grantee,  to  show 
that  provisions  which  were  intended 
to  be  inserted  have  been  frandulently 
omitted.  Idem,  7-12 

14.' Nor  are  the  declarations  of  the 
grantor  made  before  the  exei-ntion 
of  the  deed  competent  evidence 
against  the  grantee,  in  favor  of  the 
grantor's  heirs  and  next  of  kin,  to 
show  that  the  deed  was  fraudulently 
procured.  Idttn,  7d2 

15.  In  a  writ  of  right  or  ejectment, 
the  tenant  may  show  the  entry  and 
survey  on  which  his  patent  is  found- 
ed, in  order  to  show  adversary  pos- 
session under  claim  of  title. 

Koiner  v.  Rankings  heirs,  4JO 

EXCEPTIONS— Bi7/  of, 

1.  An  exception  to  an  opinion  of 
the  court  refusing  an  instruction 
asked  does  not  state  the  facts  of  the 
case  so  as  to  show  its  relevancy.  The 
appellate  court  will  not  undertake  to 
decide  whether  the  court  below  did 
right  or  wrong  in  refusing  the  in- 
struction. 

Fitzhvgh's  ex'or  v.  G.  F.Fitzhngh.  300 

2.  An  exception  to  the  refusal  of 
the  court  to  grant  a  new  trial  only 
states  the  evidence,  which  is  parol. 
The  court  will  only  consider  the  evi- 
dence of  the  appellee. 

Parish  it*  Co.  v.  Reigle,         ^7 
Noyes'  ex^x  v.  Humphreys,  (>.i6 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  action  on  the  case  for  fraud, 
in  selling  to  the  plaintiff  an  unsound 
slave,  which  he  was  induced  to  pur- 
chase by  means  of  a  false  and  fraudu- 
lent warranty  of  soundness,  or  by 
the  fraudulent  concealment  of  the 
unsoundness  of  the  slave,  cannot  be 
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fnaintaine<]    against     the    personal 
representative  of  the  vendor. 

Boyles'  adm'r  v.  Orerhy,  302 

2.  A  personal  representative  can- 
not be  sued  as  such  for  services  or 
goods  furnished   to  his  testator's  or 
intestate's  estate  since  his  deatli. 
FHzhugh's  ex'or  v.  G.  F.  FiUhugh,  300 

3.  It  seems  that  an  action  will  not 
lie  against  the  personal  representa- 
tive as  such  for  the  funeral  expenses 
of  his  testator  or  intestate. 

liUm,  300 

4.  In  some  cases  where  money  has 
been  paid  for  a  deceased  person,  an 
action  for  money  paid  will  lie  against 
the  personal  representative  as  such  : 
As  where  money  has  been  paid  as  a 
joint  surety.       *  tdtm^  SOO 

5.  Where  the  demand  in  all  the 
counts  of  the  declaration  are  such 
that  an  action  cannot,  in  any  case, 
be  maintained  upon  them  against 
the  personal  representative  as  such, 
then  the  description  of  him  as  such 
may  be  treated  as  surplusage,  and 
the  judgment  may  be  against  him 
personally.  Idem,  300 

6.  But  if  the  demand  set  out  in 
one  of  the  counts  may  possibly  be 
maintained  against  the  personal  rep- 
resentative as  such,  then  tl)e  de- 
scription of  him  as  such  cannot  be 
treated  as  surplusage,  and  if  the  ac- 
tion cannot  be  maintained  against 
him  in  his  representative  character, 
it  must  fail.  Idem,  300 

7.  If  an  executor  has  assented  to 
a  legacy,  and  waived  a  refunding 
bond,  the  legatee  may  maintain  an 
action  at  common  law  against  the 
executor  for  its  recovery:  But  the 
intention  to  dispense  with  a  refund- 
ing bond  must  be  very  clear. 

Nelsons  adm^r  v.  ConnreJly  1J4 

8.  In  a  proceeding  to  recover 
damages  against  the  Upper  Appo- 
mattox Company  under  the  Dth  sec- 
tion of  the  act  of  23d  of  February 
1835,  Hess.  Acts,  p.  82,  the  jury  hav- 
ing returned  their  report  ascertain- 
ing the  damages,  and  the  company 
having  excepted  to  it,  and  obtained 
a  continuance,  the  phiintiff  dies. 
The  proceeding  may  be  revived  by 
the  administrator;  but  not  by  the 
heirs. 

Upper  Appomattox  Co,  v.  Harding!',  1 

9.  Executors  or  administrators 
Vith  the  will  nnnexed,  who  are  lega- 


tees of  slaves  under  the  will,  agree 
upon  a  division  of  the  slaves,  and 
each  takes  possession  of  those  al- 
lotted to  him.  This  is  an  assent  to 
the  legacy  by  the  executors  or  ad- 
ministrators. 

Frazer^s  admW  v.  Bevill  <t*  ah.,  9 

10.  The  legacy  to  one  is  for  life, 
with  remainder  over  upon  his  dying 
without  issue.  The  assent  to  the 
legacy  in  favor  of  the  first  taker  is  an 
assent  in  favor  of  the  contingent 
legatee  over.  Idem,  9 

11.  Though  an  executor  assents  to 
a  specific  legacy,  he  does  not  thereby 
dispense  with  a  refunding  bond. 

NeUon's  admW  v.  CornweUj  124 

12.  An  executor,  though  he  has 
I  authority  to  submit  a  matter  to  arbi- 
,  tration,  yet  is  responsible  as  for  a  de- 
\  rastavitj  if  by  the  award  his  testa- 
I  tor's  estate  is  injured.         Idem,  724 

13.  An  executor  making  an  impro- 
I  vident  submission  to  award,  as  to  a 
I  part  of  his  testator's  estate  which  has 
'  been   specifically    bequeathed,    and 

the  result  of  the  submission  being 
that  the  property  is  left  in  his  hands 
as  his  own  property,  and  he  is  com- 
pelled to  pay  for  it,  the  legatee  is  not 
precluded  by  the  award  from  reco- 
vering the  specific  property. 

Idem,  724 

14.  An  administrator  in  Mississippi 
having  purchased  for  the  estate  land 
sold  for  the  payment  of  a  debt  due 
to  the  estate,  held  under  the  circum- 
stances, not  bound  to  keep  the  land 
and  account  for  the  price ;  but  the 
land  is  to  be  treated  as  the  property 
of  the  estate. 

Powell  V.  Stratton  &  al$.,  792 

15.  Under  the  circumstances,  the 
administrator  not  held  responsible 
for  money  which  became  worthless 
in  his  hands  by  the  insolvencv  of  the 
bank.  Idem,  792 

10.  Under  the  circumstances,  a 
person  who  had  qualified  as  adminis- 
trator upon  an  estate  in  Mississippi, 
held  to  account  for  his  administra- 
tion in  Virginia.  Idem,  792 

17.  Courts  of  equity  have  jurisdic- 
tion in  all  cases  to  compel  the  de- 
livery of-  a  specific  legacy  by  an  ex- 
ecutor. 

Nelson*  8  admW  v.  Com  well,  724 

18.  The  statute  of  limitations  can- 
not bar  the  legatee's  claim  to  his 
specific  legacy,  whilst  it  is  held  as 
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such  by  the  executor,  though  he  has 
h)ng  beiore  assented  to  the  legacy. 

Idfm,  12J^ 

19.  A  delay  of  seventeen  years  by 
a  specific  legatee  to  sue  for  his  legacy, 
held  under  the  circumstances  not  to 
bar  his  claim.  hUm,  1^4 

20.  In  a  suit  by  a  legatee  claiming 
upon  the  deati)  of  the  legatee  for  life 
without  heirs,  against  said  legatee 
and  a  purchaser  of  one  of  the  slaves 
so  be«iuealhed,  under  an  execution 
against  him,  another  executor,  who 
in  also  a  legatee,  is  a  competent 
witness  for  the  contingent  legatee,  to 
j)rove  the  divitsion  of  the  slaves  and 
the  assent  to  the  legacy. 

Fnizer^a  adm^r  v.  Berill  d'  ah.y  9 

21.  AV,  administrator  of  G,  assigns 
the  bond  of  T  to  the  executors  of  H, 
in  diKcharge  of  a  debt  due  from  G  to 
H .  The  executors  sue  T  and  recover 
a  judguient,  and  he  enjoins  it  on  the 
ground  thatCi  owed  him  for  a  legacy 
left  him  by  U,  of  whom  G  was  the 
executor;  and  the  injunction  is  per- 
petuated. The  executors  of  H  are 
entitled  to  be  substituted  to  the 
rights  of  T  against  G^s  estate;  and 
are  not  confined  to  their  remedy 
upon  the  assignment  of  \V. 
Braxton,  adm'r,  <£r.,  v.  Harrison's 

ex'ors,  30 

22.  In  this  injunction  suit  the  ex- 
ecutors of  H  and  \V  and  the  adminis- 
trator de  bonis  nan  of  G  are  parties, 
and  the  decree  perpetuating  the  in- 
junction is  by  consent;  and  they  also 
consent  to  a  decree  directing  an  ac- 
count of  G's  estate  by  his  adminis- 
trator.    Held: 

1st.  It  is  a  case  in  which  there  may 
be  a  decree  between  codefendants  in 
favor  of  the  executors  of  H  against 
Ci's  estate.  Idem,  SO 

2d.  That  to  ascertain  whether 
there  were  assets  of  G's  estate  to  pay 
the  debt,  the  account  might  be  di- 
rected. Idem,  30 

3d.  If  the  decree  against  G's  es- 
tate was  more  doubtful,  the  consent 
of  the  representatives  of  W  and  G 
clearly  authorized  it.  Idem^  SO 

23.  Though  it  was  improper  to  per- 
petuate the  injunction,  yet  as  the  ad- 
ndnistrator  of  G  consented  to  the  de- 
cree, and  all  the  parties  acted  in 
)hhh\  faith,  the  executors  of  H  t^re 
not  thereby  deprived  of  their  remedy 
over  against   G's  estate  in  the  hands 


of    a    subsequent    administrator    de 
ftonis  non  of  G.  Idem,  3^* 

24.  Ten  years  after  the  decree  the 
second  administrator  de  bout*  nou  oi 
G  entered  into  a  contract  under  seal. 
to  pay  the  debt  out  of  the  assets 
when  received ;  and  the  executors 
of  H  agreed  to  wait  one  year  to  re- 
lease their  costs  in  the  suit,  and 
dismiss  it  as  to  them.  But  the  ad- 
ministrator was  not  to  be  bound  per- 
sonally ;  and  the  executors  were  at 
liberty,  if  the  money  was  not  paid  in 
the  year,  to  cancel  the  agreement, 
and  proceed  to  enforce  any  of  their 
existing  remedies.  The' adminis- 
trator did  not  collect  assets  within 
the  year,  and  the  executors  sued  in 
equity  upon  the  agreement.     Held: 

1st.  Though  the  right  of  the  ex- 
ecutors of  H  to  proceed  against  G's 
estate  accrued  when  the  injunction 
was  perpetuated,  vet  the  pendency 
of  that  suit,  carried  on  for  their  bene- 
fit, prevented  the  running  of  the  sta- 
tute of  limitations  against  them. 

Idem  J  SO 

2d.  Though  it  is  generally  true 
that  an  executor  or  administrator 
cannot  create  a  new  cause  of  action 
against  the  estate,  yet  he  may  make 
a  valid  promise  to  pay  a  debt  not 
barred  by  the  statute  of  limitations 
out  of  the  assets  of  the  estate,  on 
which  a  suit  may  be  maintained. 

Idem,  SO 

3d.  That  there  was  a  sufficient 
consideration  to  sustain  the  agree- 
ment, and  a  suit  could  be  maintained 
on  it  by  the  executors  of  H  against 
the  administrator,  for  payment  out 
of  the  assets.  Idevi,  SO 

4th.  That  it  was  proper  to  sue  in 
equity  to  have  an  account  of,  or  for 
marshaling,  the  assets;  and  this  es- 
pecially as  the  agreement  being  un- 
der seal  it  is  doubtful  whether  an 
action  at  law  could  be  maintained 
upon  it.  Idim^SO 

25.  How  an  administrator,  who  is 
a  creditor  of  the  estate,  and  has  ex- 
hausted the  personal  assets  in  the 
payment  of  debts,  may  subject  the 
real  estate.  See  Practice  in  Chan- 
cenj,  No.  8,  and 

Williams  v.  Willianis  dr  ah,,  95 

26.  When  there  shall  be  a  judg- 
ment for  an  administrator  notwith- 
standing a  verdict  against  him.  See 
Jeofails,  No.  1,  2,  and 

Boyle s^  adm'r  v.  Overhy,  iOi 
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FORCIBLE  ENTRY  AND  UNLAW- 
FUL DETAINER. 

1.  If  a  case  of  unlawful  detainer 
has  been  pending  in  the  County 
court  for  more  than  twelve  months, 
without  a  final  decision,  it  may  be 
removed,  on  motion,  to  the  Circuit 
court.        Harrison  v.  Middleton ,    527 

Kincheloe  v.  Trace  well s^  5S7 

2.  The  year  is  to  be  estimated 
from  the  organization  of  the  court 
summoned  to  try  the  unlawful  de- 
tainer.     Kincheloe  v.   Tracewellsj  587 

3.  An  unlawful  detainer  case  re- 
moved  to   the   Circuit  court  is  pro- 


hea< 


ly  p 
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perly  placed  on  the  docket  at  the 

B  civil  causes  in  the  court. 

Harrison  v.  MiddletoUf  527 

4.  A  landlord  sells  land  in  posses- 
sion of  his  tenant,  by  agreement  un- 
der seal,  and  the  tenant  refuses  to 
deliver  possession ;  the  landlord  is 
the  proper  party  to  institute  a  pro- 
ceeding of  unlawful  detainer  to  ob- 
tain possession.  /(few,  527 

5.  To  entitle  the  plaintiff  to  re- 
cover possession  upon  a  warrant  of 
unlawful  detainer,  he  must  prove 
that  the  defendant  withheld  the  pos- 
session at  the  date  of  the  warrant. 
But  if  the  warrant  does  not  state  the 
withholding  possession  by  the  de- 
fendant, that  may  be  aided  by  the 
complaint  which  states  the  fact. 

Kincheloe  v.  Tracewells,  587 

6.  When  senior  patentee  cannot 
recover  by  an  unlawful  detainer.  See 
Adversary  Possession ,  No.  5,  H,  and 

Idem  J  587 

FORFEITURES. 

See  Delinquent  and  Forfeited  Landy 
No.  2,  and 

Levasser  v.  Washburn^  572 

FORGERY. 

1.  The  words  **  to  the  prejudice  of 
another's  right,"  in  the  Code,  ch. 
193,  §  0,  p.  733.  in  relation  to  forge- 
ries, are  descriptive,  not  of  the 
offence,  but  of  the  writings  of  which 
forgery  may  be  committed  ;  and  it  is 
not,  therefore,  necessary  that  they 
shall  be  inserted  in  the  indictment 
in  describing  the  offence. 

PowelVs  Case,  822 

2.  The  maker  of  a  negotiable  note 
passes  it  to  the  payee,  with  the  name 


of  a  third  person  endorsed  upon  it, 
which  name  he  forged.  The  forging 
of  the  name  endorsed  upon  the  paper 
constitutes  the  offence  of  forgery. 

Idem,  822 
3.  The  description  of  the  writing 
in  the  indictment,  as  the  endorse- 
ment of  the  person  whose  name  is 
forged,  will  not  vitiate  the  indict- 
ment; though  the  simulated  liability 
may  not  be  that  of  a  technical  en- 
dorser, but  of  a  different  character. 
Idem,  822 

FORTHCOMING  BONDS. 

1.  An  award  of  execution  on  a  for- 
feited forthcoming  bond  cannot  be 
successfully  resisted  on  account  of 
the  invalidity  of  the  original  judg- 
ment, unless'  such  judgment  is  null 
and  void.  Pates  v.  St.  Clair,  22 

2.  For  the  rights  and  remedies  of 
sureties  in  forthcoming  bonds,  see 
Sureties,  No.  2,  3,  4,  and 

Hill  V.  Manser  &  al.,  522 

FRAUD. 

1.  What  provisions  in  a  deed  of 
trust  are  not  fraudulent.  See  Con- 
veyances — Fraudulent,  passim. 

2.  A  decree  of  a  court  of  equity  set 
aside  on  the  ground  of  fraud,  upon  a 
bill  against  the  heirs  of  the  party 
procuring  the  decree. 

Evans  <t*  ah.  v.  Svurgin  d'  als.,       615 

3.  What  arrangement  as  to  pro- 
perty by  a  debtor  is  fraudulent  as  to 
his  creditors,  so  that  the  property 
will  vest  in  the  sheriff  upon  the 
debtor's  taking  the  oath  for  the  re- 
lief of  insolvent  debtors. 

B,  Staton  v.  Pittman,  sheriff,  99 
Pittman,  sheriff,  v.  A*.  Staton,  99 

4.  See  Insolvent  Debtors,  No.  2,  3, 
4,  and  Idem,  99 

5.  See  Guardian  and  Ward,  No.  5, 
t),  and 

Hunterw  Lawrence* s  adm*r  d'  al.,  Ill 

FRAV  DS—Statute  of. 

1.  Wherever  a  party  originally 
bound  by  a  contract  continues 
bound  to  pay,  the  promise  of  a  thin! 
person  to  pay  is  a  collateral  promise, 
and  is  not  binding  unless  in  writing. 

Noyes*  ex^x  v.  Humphreys,  636 

2.  Where  the  promise  declared  on 
is  an  entire   promise  to  pay  for  the 
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whole  work  done,  as  well  that  done 
before  as  that  done  after  the  promise 
made,  even  if  the  promise  would 
have  been  valid  as  to  the  work  to  be 
done ;  yet  being  collateral  as  to  that 
which  had  been  executed,  and  being 
an  entire  promise,  it  is  void  as  to  the 
whole  unless  in  writing.      Jdrniy  636 

FREE  NEGROES. 

1 .  The  offence  of  a  free  negro  in 
coming  into  the  state  and  remaining 
therein,  in  violation  of  the  28th  and 
2t»th  sections  ot  ch.  198  of  the  Code 
of  Virginia,  is  a  misdemeanor,  for 
which  he  is  liable  to  be  prosecuted 
and  punished  in  the  manner  pro- 
vided in  the  28th  section. 

Morris,  Ex  parte,  e92 

2.  Upon  conviction  of  such  a  mis- 
demeanor, the  party  is  entitled  as  of  ; 
right,  under  §  15  of  ch.  213  of  the  i 
i\)de,  to  an  af>peal  from  the  decision 
of  the  justice   to  the  court  of    the  ' 
cDunty  or  corporation   in  which  his  i 
fonviction  was   had ;  and  it   is   the  i 
duty  of   the  justice  to  allow  the  ap- 
peal, if  duly  applied  for.      Idem,  ^j2 

3.  If  in  sucli  case  the  appeal  is 
duly  applied  for  and  refused  by  the 
justice,  the  party  may  have  relief  by 
mntidmuHs  from  the  Circuit  court. 

Idem,  ^2 

4.  If  the  Circuit  court  refuses  to 
issue  a  mandamus  in  such  a  case,  the 
party  may  apply  to  the  t^upreme 
court  of  appeals  for  a  supersedeas  or 
writ  of  error,  and  have  the  action  of 
the  Circuit  court  reversed.    Idem,  J9J 

GUARDIAN  AND  WARD. 

1.  A  bond  executed  to  an  executor 
is  transtVrred  by  him  to  a  guardian 
as  part  ol  his  ward's  estate.  What- 
ever interest  the  wani  has  in  the 
luMid  is  subject  to  the  control  of  the 
iruarilian.  wlio  may  receive  the  [ 
money  if  vtiluntarily  paid  ;  may  sue 
for  it  in  a  common  hiw  court  in  the 
name  of  the  extvutor,  for  his  own 
u^e  as  iruardian,  and  cannot  be  pre- 
vented by  the  executor,  t>r  he  may 
st'll  and  transfer  tlie  bond. 
ilmtttrw  Lfinn  nr,'$  adin^  ii'  al..  Ill 

2.  As  a  general  rule,  the  guardian  ' 
has  the  leiral  title  of  the  ward's  per-  | 
sonal  estate,  and  lias  the  power  and  ' 
authority  to  sell  it.  /-fVm,  /// 

3.  A    guardian    violates    his   trust 


when  he  sells  or  transfers  the  pro- 
perty of  his  ward  to  pav  his  own 
debt.  "  Idem,  111 

4.  The  fraud  of  a  guardian  in  dis- 
posing of  the  proper!}-  of  his  ward  is 
not  sufficient  of  itself,  under  all  cir- 
cumstances, to  invalidate  his  trans- 
actions with  innocent  parties. 

Idem,  111 

5.  The  same  person  is  guardian  of 
two  wards,  and  he  transfers  a  bcmd 
belonging  to  one  of  his  wards,  to  the 
husband  of  the  other,  in  payment  of 
his  wife's  estate,  the  husband  not 
knowing,  or  having  any  reason  to 
suspect,  that  it  belongs  lo  the  other 
ward ;  and  the  guardian  and  his 
sureties  being  then  wealthy  :  After- 
wards the  guardian  fails.  The  hus- 
band who  received  the  bond  is  not 
responsible  to  the  ward,  whose  pro- 
perty the  bond  was,  for  the  amount 
thereof.  Idem,  HI 

6.  The  principle  upon  which  a 
party  dealing  with  a  fiduciary  is  held 
responsible  is,  that  he  has  co-o|)e- 
rated  in  the  fraud  of  the  fiduciary. 

Idem,  HI 

7.  What  laches  of  sureties  of  a 
guardian  will  debar  them  of  redress 
against  a  party  dealing  with  the 
guardian.     See  Swrt(i>#,  No-  1,  and 

Idem,  111 

HEIRS. 

1.  AVhen  heirs  not  the  proper 
party  to  revive  a  proceeding.  See 
Executors  and  Administrators,  No.  8, 
and 

Upper  Appomattox  Co.  v.  Ilardings,  1 

2.  Where  an  ancestor  dies  in  pos- 
session of  land,  the  presumption  of 
law  is  that  the  heir  is  in  possession 
after  the  death  of  the  ancestor :  and 
in  the  absence  of  all  e\idence  on  the 
point  the  heir  may  maintain  eject- 
ment upon  the  strength  of  his  pos- 
session, against  any  one  who  has 
entered  upon  the  land  without  title, 
or  authority  Ui  enter  under  a  tide 
outstanding  in  another. 

Tapscott  V.  Cobbs  4c  ah.,  17* 

3.  When  the  statute  of  limitations 
as  to  remedies  for  recovery  of  land 
runs  against  fejnes  covert  and  infant 
heirs.  See  Limitations — Statutes  of. 
No.  10,  11,  and 

Caperton    <(r  at.  v.  Gregory  «t  aU. 
iessee,  505 


Digitized  by 


Google 


IKDEX. 


849 


HUSBAND  AND  WIFE. 

J.  A  hiisl^^nd  18  not  a  competent 
subscribing  witness  to  a  deed  exe- 
cuted during  the  marriage,  by  which 
real  estate  is  conveyed  to  his  wife, 
eitlier  for  the  purpose  of  proving  due 
execution  of  the  deed  when  called  in 
question,  or  for  the  purpose  of  hav- 
ing it  admitted  to  record. 

Johmton  iV  wife  v.  Slater  d:  «/.,  3JI 

2.  liy  an  agreement  in  contempla- 
tion of  marriage,  the  intended  hus- 
band bound  his  estate  to  pay  tlie  in- 
tended wife  certain  sums  of  money 
ii  she  survived  him ;  which  were  to 
be  in  bar  of  and  in  full  compensation 
for  her  dower.  This  agreement 
barred  her  of  dower  in  her  husband ^s 
real  estate ;  but  does  not  deprive  her 
of  her  distributable  share  ot  his  per- 
sonal estate. 

Findiey^s  ex*ors  v.  FiiuUey,  4S4 

3.  The  widow,  having  renounced 
the  will,  is  not  entitled  to  take  under 
it  the  property  bequeathed  to  her: 
But  it  is  to  be  applied  to  compensate 
the  legatees  who  are  disappointed 
bv  her  taking  her  distributable  share 
01  the  personal  estate.  hJem,  4S4 

4.  The  widow  having  received  from 
the  executors  two  bonds  of  her  son 
by  a  former  marriage.,  which  he  had 
executed  to  her  husband,  in  part 
satisfaction  of  what  was  due  to  her 
under  the  marriage  agreement,  and 
having  given  to  them  a  receipt  for 
tiie  amount,  it  is  a  valid  payment  to 
her  to  that  extent  Idem,  4S4. 

5.  See  Legacies  and  Legatee:*,  No. 
16,  and 

Crawford^ »  ex^or  v.  PatternoUy  304 

6.  When  statute  of  limitations  will 
fun  against  femes  covert  and  their 
husbands. 

Caperton  d:  aL  v.  Gregory  Jc  ah., 
lessee^  SOS 

INDICTMENTS. 

1.  An  indictment  for  selling  by  re- 
tail ardent  spirits,  to  be  drunk  where 
sold,  must  set  out  the  place  in  the 
county  where  the  sale  is  made ;  It  is 
not  sutficient  to  state  the  sale  to  have 
been  made  in  the  county. 

Vommunwealth  V.  Head^  819 

2.  See  Forgery ,  No.  1,  3.  and 

PowelVs  Case,  822 

Vol.  XI.— 107 


INFANTS. 

1.  Though  the  defendant  was  an 
infant  when  an  action  was  brought 
against  her,  yet  if  she  did  not  set  up 

!  her  infancy  to  defeat  the  action,  and 
I  it  may  be  reasonably  inferred  from 
the  evitlence  that  she  was  of  full  age 
when  the  cause  was  tried,  and  she 
appeared  and  defended  herself  by 
counsel,  she  is  bound  by  the  judg- 
ment, 

B.  Stafon  V,  Pittman,  »Itfn%  99 
Pittman,  sheriff,  y,Jt,Staton,  99 

2.  How  infants  are  affected  by  the 
statute  of  limitations  applying  to 
remedies  for  the  recovery  of  land. 
See  Lhnitattwis-^Statute  0/,  No.  U, 
and 

Coptrton  ife  al,  V-  Oregury  <1*  ah., 
lessee,  SOS 

INJUNCTIONS. 

1.  A  defendant  in  an  execution 
files  a  bill  to. enjoin  it,  on  the  ground 
that  a  previous  execution  sued  out 
on  tlie  same  judgment  had  been 
levied  by  the  sheriff  on  the  property 
of  another  defendant  in  the  execu- 
tion sutficient  to  discharge  it.  In 
such  a  case  the  bill  must  be  filed  in 
the  county  where  the  judgment  was 
recovered;  and  the  Circuit  court  of 
another  county  has  no  jurisdiction. 

Beckiey  v.  Palmer  d  aL,  625 

2.  In  such  a  case  it  is  not  neces- 
sary that  the  objection  to  the  juris- 
diction shall  be  taken  by  demurrer 
or  plea;  but  it  may  be  taken  at  the 
hearing  of  the  cause.  Idem,  625 

3.  If  in  such  case  the  plaintiff  in- 
sists that  the  sheriff  has  misapplied 
the  proceeds  of  the  property  levied 
on,  or  that  a  payment  has  been 
made  to  him  which  has  not  been 
credited  on  the  execution,  if  he  had 
an  opportunity  to  apply  to  the  court 
of  law  from  which  the  execution  is- 
sued for  redress,  he  has  no  right  to 
come  into  a  court  of  equity  for  relief. 

Idem,  ^26 

4.  The  pendency  of  an  injunction 
to  a  judgment  at  law  will  not  pre- 
vent the  revival  of  the  judgment 
upon  the  death  of  either  plaintiff  or 
defendant;  and  the  injunction  oj  e- 
rates    upon   the   judgment   on    the 
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scire  facias  to   restrain  the  issue  of 
an  execution  thereon. 
Richardson^ B   admW   v.    Prince 

George  just  ices^  190 

Poindexter^s  admW  v.  Same,  190 

INSOLVENT  DEBTORS. 

1.  What  arrangement  of  property 
by  a  debtor  is  fraudulent  as  to  bis 
creditors,  so  as  to  vest  it  in  the 
sheriff  upon  the  debtor's  takine  the 
oath  for  the  relief  of  insolvent  debt- 
ors. 

B.  Staton  v.  Piiiman,  sheriff,  99 
Pittman,  sheriff ,  v.  R.  Staton y  99 

2.  Though  the  insolvent  debtor 
never  had  possession  of  the  property, 
but  it  was  transferred  by  a  fraudu- 
lent arrangement  to  a  third  person, 
tlie  sheriff  may  recover  the  property 
from  this  thini  person.  Jdem,  99 

3.  Though  the  property,  which  con- 
sisted of  slaves,  was  sent  to  the 
premises  of  B,  the  fatlier  of  the  per- 
son to  whom  the  property  was  trans- 
ferred, and  who  was  an  infant  and 
lived  with  B,  and  she  claimed  it  and 
B  did  not,  B  is  not  liable  for  it. 

Idem  J  99 

4.  When  property  given  in  trust  by 
a  testator  for  his  son  will  be  subject 
to  the  son's  debts,  and  vest  in  the 
sheriff  upon  the  son's  taking  the 
oath  for  the  relief  of  insolvent  <lebt-. 
ors.  See  Trutts  and  Trustees y  No.  2, 
and  Cochran  v.  Paris  6:  als.,  S48 

INSTRUCTIONS. 

1.  An  instruction  given  by  the 
court,  which,  upon  the  statement  of 
tl)e  evidence  given  by  the  party  ex- 
cepting, could  not  be  injurious  to 
him,  is  no  ground  for  reversing  the 
judgment.  Colrin  v.  Menc/re,  87 

2.  The  court  may  refuse  to  give  an 
instruction  because  it  is  so  obscurely 
expressed  as  to  leave  in  doubt  the 
meaning  intended. 

Levasser  v.  Washburn,  612 

3.  Upon  a  motion  by  plaintiff  to  in- 
struct the  jury  to  disregard  all  the 
documentary  evidence  introduced  by 
the  defendant,  of  which  some  part  is 
legal  and  other  illegal,  the  court 
may  properly  overrule  the  motion, 
without  undertaking  to  state  to  the 
jury  which  is  and  which  is  not  legal. 

•  Kincheloe  v.  Trace wells^  5S7 

4.  The  court  should  refuse  to  give 


an  instruction  where  it  is  obscure 
and  calculated  to  mislead  the  jury; 
or  where  it  asks  the  court  to  decide 
upon  a  fact  in  issue  in  the  cause ;  or 
where  it  is  irrelevant  or  not  appli- 
cable to  the  evidence.  J<ftm,  581 

5.  But  if  there  is  any  evidence  in 
the  cause,  though  slight,  to  which 
the  instruction  is  applicable,  and  it 
propounds  the  law  correctly,  it  is  to 
be  given.    Parish  d:  Co.  v.  Reigle,  697 

6.  See  Appellate  Court,  No.  2,  and 
Fitzhugh's  ex^or  v.  G.  F.Fitzhugh,  SO*J 

INTEREST. 

1.  Under  the  act  of  March  2,  1827, 
a  landlord  is  entitled  to  interest  on 
rent  in  arrear  from  the  time  it  was 
due.  Brooks  v.  ]Mlcox,  41 1 

2.  When  purchaser  bound  to  pay 
interest.  See  Vendor  and  Purchaser, 
No.  7,  and  Bailey  v.  James ^  4^ 

3.  On  what  payments  surety  is  en- 
titled to  have  interest. 

Hill  v.  Manser  d*  al. ,  S^^ 

ISSUES  OUT  OF  CHANCERY. 

1.  Upon  an  issue  directed  out  of 
chancery,  the  verdict  of  the  jury  is 
conclusive  when  there  is  no  excep- 
tion spreading  the  facts  upon  the 
record. 

Fitzhvgh*s  ex' ors  v.  Fitzhugh,  210 
Lee^s  ex'or  v.  Boak,  1S2 

2.  In  a  chancery  cause,  if  upon  the 
state  of  the  proofs  at  the  time  an  is- 
sue is  directed,  the  bill  should  be 
dismissed,  it  is  error  to  direct  it: 
And  although  the  issue  is  found  for 
the  plaintiff,  the  bill  should,  not- 
withstanding, be  dismissed  at  the 
hearing. 

Smith's  admW  v.  Betty  tt  others,  752 
Same  v.  Thumian  d'  others,  7^2 

3.  When  the  allegations  of  the  bil* 
are  i)ositively  denied  by  the  answer, 
and  the  plaintiff  has  failed  to  furnish 
two  witnesses,  or  one  witness  and 
corroborating  circumstances  in  sup- 
port of  the  bill,  it  is  error  to  direct 
an  issue.  The  onus  must  be  shifted, 
and  the  case  rendered  doubtful  by 
the  conflicting  evidence  of  the  oppos- 
ing parties  before  an  issue  should  be 
ordered.  Jdfm,  76^ 

JEOFAILS. 

1.  An  action  on  the  case  against 
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the  personal  representative  of  a  ven- 
dor, for  fraud  in  the  sale  of  an  un- 
sound slave  to  the  plaintiff,  which 
he  was  induced  to  purchase  by 
means  of  a  false  and  fraudulent  war- 
ranty, or  the  fraudulent  concealment 
of  unsoundness,  cannot  be  main- 
tained ;  and  though  there  is  a  judg- 
ment for  the  plaintiff,  the  error  is 
not  cured  by  the  statute  of  jeofails.  1 
Rev.  Code  1819,  ch.  28,  §  103,  p.  511. 
Boyles*  admW  v.  Overby,  202 

2.  In  such  a  case,  though  there  is 
a  verdict  for  the  plaintiff,  judgment 
should  be  rendered  for  the  defend- 
ant. Idem,  202 

3.  An  action  is  misconceived  in 
the  sense  of  the  statute,  only  in  a 
case  wherein,  upon  the  trial,  the 
proofs  show  a  cause  of  action  fit  to 
be  asserted  in  a  form  different  from 
that  adopted.  The  defendant  is  held 
liable  upon  proofs  showing  a  lia- 
bility ;  and  if  no  objection  is  made  to 
the  form  of  the  action  until  after  the 
verdict,  the  defect  is  cured.  Idem,  204 

4.  To  hold  a  defendant  liable  upon 
a  cause  of  action  not  asserted  is  go- 
ing to  the  utmost  verge  of  the  law, 
even  where  such  cause  of  action  is 
proved.  But  to  hold  him  liable  for 
such  cause  when  not  proved,  or 
proved  by  evidence  not  admissible, 
if  the  action  had  been  brought  for 
that  cause,  is  going  beyond  the  let- 
ter and  spirit  of  the  law'.      Idem,.  202 

5.  The  statute,  though  it  will  aid 
defects,  whether  of  form  or  substance 
in  pleading,  where  a  portion  of  the 
matter  is  appropriate,  does  not  ap- 
ply to  cases  to  which  the  matter 
pleaded  is  in  all  its  parts  merely 
nugatory,  setting  forth  no  cause  of 
action  or  no  ground  of  defence. 

Idem,  202 

JUDGMENTS. 

1.  It  was  not  improper  before  the 
act,  Code,  p.  706,  ^  9,  to  render  a 
judgment  for  costs  in  favor  of  a  de- 
fendant against  a  person  for  whose 
benefit  a  suit  was  brouglit,  when  the 
defendant  succeeded  in  the  case. 

Pales  V.  St.  Clair,  22 

2.  A  judgment  being  rendered  by 
consent  of  parties,  by  their  attor- 
neys, is  by  consent  of  the  party  for 
whose  benefit  the  suit  was  brought. 

Idem,  22 

3.  The  pendency  of  an  injunction 


to  a  judgment  at  law  will  not  prevent 
the  revival  of  the  judgment  upon  the 
death  of  either  plaintiff  or  defendant ; 
and  the  injunction  operates  upon 
the  revived  judgment  to  restrain  the 
issue  of  an  execution  thereon. 
Richardson^B     admW    v.    Prince 

George  justices,  190 

Poindexter^s  admW  v.  Same,  190 

4.  A  surety  in  a  forthcoming  bond 
is  a  surety  for  the  debt;  and  when 
he  pays  it  as  such  surety,  he  is  enti- 
tled to  all  the  rights  of  a  creditor 
against  the  original  debtor,  subsist- 
ing at  the  time  he  became  bound  for 
the  debt.  And  the  judgment,  for  the 
benefit  of  the  surety  so  paying,  is 
not  extinguished,  but  transferred 
with  all  its  obligatory  force  against 
the  principal;  and  constitutes  a  legal 
lien  upon  his  real  estate  owned  at 
the  date  of  the  judgment  or  after- 
wards acquired. 

Hill  v.  Manser  &  al.,  622 

5.  What  court  has  jurisdiction  of 
an  injunction  to  a  judgment.  See 
Injunctions,  No.  1,  and 

Beckley  v.  Palmer  <<•  al,  625 

LACHES  AND  LAPSE  OF  TIME. 

1.  Under  the  circumstances,  the 
delay  in  the  prosecution  of  a 
pending  suit  for  twenty-three  years, 
held  to  bar  further  proceedings  in  it. 

Crawford^ s  ex^or  v.  Patterson,  364 

2.  Lapse  of  time  is  justly  of  great 
weight  m  controversies  about  trans- 
actions long  since  past.  But  this 
weight  is  thrown  in  favor  of  the 
party  who  insists  that  the  state  of 
things  existing  during  the  lapse  of 
time  shall  not  be  disturbed :  It  can- 
not be  relied  on  by  parties  seeking 
to  change  that  state  of  things. 

Evans  &  als.  v.  Spurgin  d*  ah.,  615 

3.  A  delay  of  seventeen  years  by  a 
specific  legatee,  to  sue  for  his  legacy, 
held,  under  the  circumstances,  not  to 
bar  his  claim. 

Nelson'^s  admW  v.  Cornwell,  724 

LANDLORD  AND  TENANT. 

1.  For  proceedings  upon  a  distress 
for  rent  reserved  in  other  thing  than 
money.     See  Rents,  passim,  and 

Brooks  V.  Wilcox,  41I 

2.  An  agreement  under  seal  by  a 
tenant,  that  he  will  surrender  pos- 
session whenever  a  purchaser  from 
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the  landlord  requires  it,  constitutes 
him  a  tenant  at  will  or  on  sufferance ; 
and  he  is  not  entitled  to  six  months' 
notice  to  quit. 

Harrison  v.  Middleton,  527 

3.  If  a  tenant  claims  to  liold  ad* 
versely  to  his  landlord,  he  is  not  en- 
titled to  notice  to  quit.  Idem,  5^*7 

4.  A  landlord  sells  land  in  x>osses- 
sion  of  his  tenant,  by  agreement 
under  seal ;  and  the"  tenant  re- 
fuses to  deliver  possession.  The 
landlord  i8  t!ie  proi)er  party  to  insti- 
tute a  proceeding  of  unlawful  <le- 
tainer  to  obtain  possession. 

Lkmy  627 

LEGACIES  AND  LEGATEES. 

X.  What  is  an  assent  to  a  legacy  by 
an  executor.  See  Kxecutom  and  Aa- 
miiiintratorst  No.  9,  10,  and 

Fniztr^s  adtii' r  v.  Berlll  d'  ah.^  9 

2.  An  executor,  though  he  assents 
to  a  legacy,  does  not  thereby  dis- 
pense with  a  refunding  bond. 

At  Ikoii's  (id)ii^r  v.  C'or)in'eU,  7^4 

3.  When  specitic  legatee  nuiy  sue 
at  law  for  his  legacy.  iSee  Kxecutom 
and  Administrators,  No.  7,  and 

Idt-m,  724 

4.  Courts  of  equity  have  jurisdic- 
tion in  all  cases  to  compel  the  de- 
livery of  a  specific  legacy  by  the  ex- 
ecutor. Idnn,  724 

5.  The  statute  of  limitations  can- 
not bar  the  legatee's  claim  to  his"Hpe- 
citic  legacy  whilst  it  is  held  as  such 
l)y  the  executor,  though  he  has  long 
since  assented  to  the  legacy. 

Idem,  724 

C.  A  delay  of  seventeen  years  by  a 

specific  legatee,  to  sue  for  his  legacy, 

held,  under   the  circumstances,  not 

to  bar  his  claim.  Idem,  724 

7.  When  specific  legatee  entitled 
to  recover  his  legacy,  thuugh  execu- 
tor has  accounted  for  it  to  other  par- 
ties under  an  award.  See  Executors 
and  AdminiiftratorSt  No%  13,  and 

Idem,  724 

8.  When  an  assent  to  a  legacy  may 
be  prove<l  by  one  executor  at  the 
suit  of  the  legatee,  against  the  other 
executor  and  a  purchaser  under  him. 
See  Executors  and  Administrators, 
No.  20,  and 

Fr<(zer's  adm^r  V.  Bevill  ct  als.,  9 

9.  When  a  contingent  legatee  of  a 
remainder  may  sue  the  legatee  for 
life  and  a  purchaser  under  him  to 


have  the  legacy  forthcoming  upon 
the  happening  of  the  contingency. 

Idem,  9 

10.  Bonds  of  a  legatee  are  given 
to  him  by  the  testator  as  a  donalio 
mortis  causa,  with  the  intention  thai 
the  legatee  shall  not  account  for 
them.  They  are  not  an  advance 
ment  in  satisfaction  of  his  legacy. 

Lee^s  ex'or  v.  lioak,  1S3 

11.  Widow  having  renounced  the 
will  and  taken  her  distributable 
share  of  the  personal  estate,  the  pro- 
perty bequeathed  to  her  is  to  be  ap- 
plied to  compensate  the  legatees  who 
are  disappointed  by  her  taking  her 
distributable  share  of  the  personal 
estate. 

Findley^s  ex*or8  V.  Findtty,  4S4 

12.  A  legacy  of  a  remainder  in  pro- 
perty, on  condition  that  the  legatee, 
a  female,  shall  remain  a  member  of 
the  Society  of  Friends;  there  being 
but  five  or  six  single  men,  members 
of  the  society,  in  the  neighborhood 
of  the  legatee  when  she  is  of  a  mar- 
riageable age,  is  an  unreasonable  re- 
straint upon  marriage,  and  void. 
Maddox  t(r  aL  v.  Maddox*s  admW 

i(-  ah.,  804 

13.  There  being  no  bequest  over, 
and  no  specific  direction  that  upon 
breach  of  the  condition  the  legacy 
shall  fall  into  the  residuum  of  the  es- 
tate, the  condition  is  in  terrorem 
merely,  and  does  not  defeat  the 
legacy.  Idfm,  8O4 

14.  The  bequest  of  a  legacy  upon  a 
condition  requiring  a  religious  quali- 
fication, the  condition  is  against  the 
policy  of  the  law  of  Virginia,  and 
therefore  void.  Idem,  8O4 

15.  Qu.f.re:  If  the  condition  be  a 
condition  precedent,  the  legatee  can 
take  the  legacy  free  from  the  eomli- 
tion ;  or  if  the  legacy  la])se8 :  And 
it  seems  the  legatee  will  take  the 
legacy  of  personal  property ;  and  a 
devise  of  land  would  fail.      Idem,  SO4 

16.  Testator  by  his  will  gave  his 
wife  a  plantation,  slaves,  stm'k,  «&c., 
for  life;  And  he  then  added.  It  is 
understood  that  njy  wife  is  to  keep 
my  children,  and  raise  then>,  and 
give  them  sufficient  schooling.  H  eld  : 

1st.  The  widow  takes  the  be<iuest 
cum  onere  ;  and  is  bound  to  provide 
for  the  support  and  education  of  the 
children  in  a  manner  suited  to  her 
circumstances. 

Crawford's  ex* or  v.  Patterson,  S64 
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2(1.  But  if  one  of  the  children  goes 
to  live  with  a  married  aunt,  the 
widow  being  willing  to  keep  the 
child  and  provide  for  her,  the  widow 
is  not  liable  for  the  expenses  of  the 
child,  for  board,  clotliing,  and  educa- 
tion. Idem,  864 

3d.  Executors  pav  the  account  of 
the  estate  of  tlie  child  in  their  hands, 
iind  on  her    marriage  her  husband 

fives  them  a  receipt  tor  the  payment, 
he  widow  is  not  liable  to  the  hus- 
band and  wife  for  the  amount. 

Idemy  364 

UMlTATIOlJir  OF  ESTATES. 

1.  On  a  devise  or  bequest  over  to 
earvivors  at  the  death  of  a  devisee 
or  legatee  for  life,  in  the  absence  of 
any  expression  of  a  particular  inten- 
tion on  the  part  of  the  testator,  the 
Burvivorship  has  relation  to  the 
death  of  the  testator. 

i(irW//i'«   </(/mV,    <jt*c.,  V.    Klrbi/y 
adiii^r,  tt'C,  ii'al8,f  67 

2.  The  testator  gives  all  his  estate, 
real  and  personal,  to  his  wile  for  antl 
daring  her  widowhood:  And  he 
directs  that  at  her  death  all  his  estate 
shall  be  sold  and  equally  divided  be- 
tween all  his  surviving  children  and 
their  heirs.  The  children  living  at  the 
death  of  the  testator  took  a  vested 
interest  in  the  estate.  Idem,  67 

3.  In  171)0  testator  lends  to  his  son 
B  a  tract  of  land  during  his  life ;  and 
if  he  should  die  without  lawful  issue 
testator  gives  the  land  to  his  grand 
Son  II,  to  him  and  his  heirs  forever. 
But  should  my  son  B  leave  lawful 
iasue,  my  will  is  that  he  may  dispose 
of  said  land  to  such  of  his  issue  as  he 
may  think  fit.  B  took  an  estate  tail 
in  the  land,  which  by  the  statute  was 
converted  into  a  fee. 

Vail  18  tC-  ah.  v.  Kemp  d*  a?«.,  78 

4.  Testator  devises  the  whole  resi- 
due of  his  real  and  personal  estate  to 
B  and  L,  in  trust,  that  his  niece  Ann 
shall  have  the  whole  profits  during 
her  life,  for  the  support  of  herself 
and  her  son  J.  At  her  death  the 
trust  to  cease,  and  the  estate  to  go 
to  J  and  his  heirs,  if  he  survived  his 
mother;  if  he  died  before  her,  to  his 
children,  if  he  left  any.  If  J  dies  be- 
fore his  mother  without  children, 
and  she  have  other  children  and  die, 
they  to  take  the  same  estate  which 
J  would  have  taken  if  he  had  survived 


her.  But  if  Ann  and  J  die  without 
children  to  inherit  the  estate,  then 
the  estate  to  go  to  L  and  his 
heirs.  Testator  authorizes  Ann  to 
sell  the  land  and  slaves,  if  necessary 
for  her  comfort*,  with  the  approba- 
tion of  B  and  L,  and  purchase  other 
property,  which  is  to  be  in  the  same 
situation,  and  descend  in  the  same 
way  as  that  left  to  Ann  and  her  son 
J  in  the  event  of  their  death.  Upon 
J^s  surviving  his  mother,  he  took  the 
absolute  fee ;  and  there  is  no  further 
limitation  of  the  estate  in  that  event. 
Cheshire  v.  Purcell,  771 

5.  Testatrix  gives  to  her  husband  a 
life  estate  in  real  and  personal  es- 
tate, to  be  used  as  he  pleases  in 
every  respect.  At  his  death,  or  be- 
fore, if  he  chooses  to  relinquish  his 
rights,  she  gives  all  the  property  to 
one  or  more  of  the  children  of  U,  as 
he  may  designate ;  or  should  it  be 
necessary,  he  nmy  make  such  other 
disposition  of  the  same  as  he  may 
deem  ))roper,  having  full  confidence 
in  him  that  he  will  do  what  is  right. 
R  is  the  daughter  of  her  husband  by 
a  former  wife.  The  husband  died  in 
her  life  time.    IIkld; 

Ist.  The  provision  in  favor  of  the 

children  of  K  is  void  for  uncertainty. 

Jiohiiison.^  y.  Allen  tt*  «/».,  7S3 

2d,  The  testatrix  did  not  dispose 
of  the  remainder  in  the  property, 
after  the  life  estate  given  to  the  hus- 
band ;  and  he  having  died  in  her  life 
time,  the  property  w  as  not  disposed 
of  by  her  will,  but  passed  to  her 
heirs  and  next  of  kin.  Idem,  785 

LIMITATIONS— *S7a/M<c  of. 

1.  See  Adreraary  PossettsioHj  passim^ 

2.  No  time  runs  against  the  com- 
monwealth. 

Leva8.^Cr  v.  Washburn ^  572 

3.  Though  the  statute  had  com- 
menced to  run  against  the  true  owner 
of  land,  yet  upon  a  forfeiture  under 
the  delinquent  land  laws,  it  ceased 
to  run  until  it  was  sold  by  the  com- 
missioner of  delinquent  lands. 

Idenif  57£ 

4.  The  statute  cannot  bar  a  lega- 
tee's claim  to  a  specific  legacy  whilst 
it  is  held  as  such  by  the  executor, 
though  he  had  long  since  assented 
Xo  the  legacy. 

NehoH^s  admW  v.  Corn  well,  724 

5.  A  decree  obtained  against  an 
absent  defendant  by  fraud  is  not  pro- 
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tected  after  seven  rears  by  the  act, 
1  Rev.  Code  1819,  p."  475,  §  4. 

Evans  ct*  (lU.  V.  Spurgin  ct*  a/«.,  615 
•6.  See   Executors  and  Administra- 
tors, No.  24,  aud 

Brajtony  adm^rj  d'C,  v.  HarrisoWs 
ej'ors,  SO 

7.  The  statute  applies  to  a  debt  by 
parol  contracted  by  a  party  then  liv- 
inij  in  Virginia,  but  who  soon  there- 
after removed  from  the  state,  and  re- 
mained out  of  it  until  his  death. 
Mfjrk'lt'^s  adm^r  tt*  a  Is.  v.  Burch's 
adm'ry  26 

S.  Trust  deed  to  secure  a  debt  pro- 
vides that  the  grantor  shall  retain 
the  property  until  a  certain  time. 
Before  that  day  he  agrees  to  sell  it 
at  a  certain  price,  and  if  the  money 
and  interest  is  not  returned  within 
twelve  months,  the  agreement  to 
stand  as  a  bill  of  sale ;  and  he  deliv- 
ers the  property.  Within  five  years 
from  the  time  when  the  trustee 
miirlit  take  the  property,  and  from 
the  end  of  the  twelve  months,  but 
not  fr\>m  the  ilate  of  the  agreement, 
the  trustee,  who  had  no  notice  of  the 
sale,  takes  j>ossession  of  it  and  sells 
it  to  pay  the  debt.  The  title  of  the 
uurchaiser  was  not  perfected  by  the 
lap>e  of  time;  and  the  trustee  was 
entithHi  to  lake  possession  and  set! 
under  the  trust  deed 

Coh'in  V.  Mnt'/ef,  S7 

9.  A  party  takes  possession  of  land, 
claiuiinvir  it  under  a  lost  will ;  and  he 
tiles  a  bill  >to  set  up  the  will,  which 
is  afterwards  dismissed  for  want  of 
security  for  ci^ts.  The  statute  bav- 
in i:  ixnumenceii  to  run.  the  pendency 
oi  this  suit  did  not  stop  it. 
(•:/'/'-'«*  vi-  a/.  V.  '  r  '-zj'j  rtj  A-  ci  U . , 

10.  The  statute  runs  airainsl  /Vmc* 
••  'f-t  and  iheir  husbands,  so  as  to 
K^r  a  iviwerv  durini:  iMverture. 

11.  Tlio  infant  children  of  a  female 
heir,  w  b.o  dit  .1  a  /■■-'  •\''-r.  are 
barrtxi  aiUT  thn:^  years  from  the 
\it  a:h  v^'  thtir  uiotV.er.  rbouirh  they 
u;uv  CvUitiuue  iufar.ts  all  the  :::r.e. 

r.\  I'lvu  a  b:l!  by  the  other  heirs 
f.^r  psir:i::v^ri,  a-:a;r.s:  the  party  in 
p.wse*;:  ':\  t:  t"y  are  re*;uire'i  to  es- 
ra^^^^^.  t^.slr  t::*e  a:  law.  If  there 
\\  .t  s  a  I*.  \  Cv;  •  :i :  a  I  * !  e  *:  rv.^  * :  :id  to  re  r  f?  1 
I  ho  Ivir  A  ire  statute,  :'::e  c'^iirt,  in 
viirxv::iu  thoiu  toesta'  !:<h  their  title 


at  law,  should  have  given  effect  to  it 
in  its  order:  But  this  not  baviiig 
been  done,  the  statute  must  have  its 
legal  effect  on  the  trial  at  law. 

Idem,  ,V/6 
13.  In  1831,  and  until  the  act  of 
March  20th,  1837,  no  possession  short 
of  fifteen  years,  unaided  by  a  descent 
cast,  would  bar  an  entry  of  one  hav- 
ing title  to  land. 

Kinchelof  v.  Tracctctlls,  5S7 

MANDAMUS. 

1.  See  Free  Xegroes,  No.  3,  and 

Morris^  Ex  parU,  ^93 

2.  It  seems  that  the  County  court 
will  be  compelled  by  mandamH*  to 
act  upon  an  application  for  a  license 
to  keep  a  tavern;  but  will  not  be 
compelled  to  grant  it. 

Yeager,  Ex  parity  6.^5 

MARRIAGE. 

When  a  condition  in  restraint  of 
marriage  annexed  to  a  legacy  is  void. 
See  Legacies  and  Legatees,  No.  12,  13, 
and 

Maddox  <!•  a/,  v.  Maddox^s  adm'r 
j      d-  aU,,  S04 

j  MISDEMEANOR. 

1 

,     1 .  The  offence  of  a  free  negro  in  re- 

*  turning  to  the  state  is  a  misdemeanor. 

1  JTorrw,  Ex  parte,  i^ 

2.  A  free  negro  convicted  of  a  mis- 
demeanor is  entitled  to  an  appeal  as 
of  right.  Id^m,  ^9:i 

NEW  TRIALS. 

A  comment  of  the  judge  upon  the 
weight  of  the  evidence  in  the  cause, 
when  excluding  other  evidence  of- 
fered, being  cSculated  to  mislead 
the  jury,  the  verdict  shoald  be  set 
aside,  and  a  new  trial  awarded. 

JlcDoK'^lVs  ex* or  v.  Cm^-ford^  S77 

NOTICE. 

1.  What  is  a  sufficient  notice  to  the 
en'iorser.  of  the  refnsal  of  a  drawee 
to  accept  a  bill  drawn  in  Virginia 
uv'^n  a  merchant  in  LoixIoq. 

2.  When  a  tenant  is  not  entitled  to 
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notice   to    quit.    See  Landlord    and 
Tenant,  No.  2,  3,  and 

Harrison  v.  Middleton,  521 

OLD  POINT  COMFORT. 

1.  How  the  conveyance  by  the 
state  of  Virginia  to  the  United  States, 
of  the  land  at  Old  Point  Comfort,  is 
to,  be  construed.  See  Conveyances^ 
No.  1,  2,  and 

French  v.  Bankhead,  136 

2.  The  land  at  Old-  Point  Comfort 
had  been  appropriated  by  legislative 
enactments  to  the  public  use  ;  and  it 
was  not,  therefore,  subject  to  be  ap- 
propriated by  individuals  as  waste 
anci  unappropriated  lands,  by  entry 
and  patent.  Idem,  iS6 

ORDINARIES. 

1.  The  act.  Code,  ch.  96,  fj  3,  p. 
443,  vests  in  the  county  courts  a  dis- 
cretion to  grant  or  refuse  a  license  to 
keep  a  tavern;  in  the  exercise  of 
which  discretion  they  cannot  be  con- 
trolled by  the  circuit  courts,  either 
by  mandamus y  writ  of  error, or  certio- 
rari. Yeager,  Ex  parte,  655 

2.  Though  the  applicant  for  a  li- 
cense to  keep  a  tavern  may  bring 
himself  fully  within  and  up  to  all 
that  the  statute  requires,  so  that  the 
County  court  may  properly  grant 
him  the  license  if  they  think  fit,  he 
does  not  thereby  acquire  any  such 
right  to  a  license  as  that  the  County 
court  may  be  coerced  to  grant  it. 

Idem,  655 

3.  It  seems  that  the  County  court 
is  bound  to  act  upon  every  applica- 
tioii  for  a  license  that  is  made  to  it ; 
and  if  it  refuses  to  act,  the  Circuit 
court  will  coerce  it  by  mandamus. 
But  when  the  County  court  does  act, 
its  judgment  and  discretion  are  not 
to  be  controlled.  Idem,  655 

PARCENERS. 

One  of  two  coparceners  contracts 
to  sell  a  small  part  of  a  tract  of  land, 
professing  to  act  for  both,  though 
without  authority  ;  and  the  other  par- 
cener does  not  consent  to  the  sale. 
Both  coparceners  afterwards  convey 
the  whole  tract  to  a  grantee  having 
full  knowledge  of  the  agreement. 
The  land  sold  is  but  a  small  part 


either  in  quantity  or  value  of  one 
moiety  of  the  tract.  The  grantee 
will  be  compelled  to  perform  the 
agreement.  McKee  v.  Barley,  340 

PAROL  EVIDENCE. 

1.  In  a  case  of  a  ioint  purchase  of 
land  by  two,  parol  evidence  is  not 
admissible  to  prove  an  agreement  be- 
tween them  for  an  unequal  division 
of  the  land.       Jarrett  y.. Johnson,  827 

2.  Parol  evidence  that  the  clerk  of 
the  drawee  61  a  bill  of  exchange  was 
authorized  to  refuse  acceptance  of 
the  bill  is  admissible  in  an  action  by 
the  holder  against  the  endorser. 
Stainbackw.  The  Bank  of  Virginia,  260 

PARTIES. 

1.  The  administrator  is  the  proper 
party  to  revive  a  proceeding  against 
the  Upper  Appomattox  Company  to 
recover  damages  for  injuries  sus- 
tained, the  jury  having  assessed  the 
damages  and  returned  their  report 
to  the  court. 

Upper  Appomattox  Co.  v.  Hardings,  1 

2.  Landlord  who  has  made  a  con- 
tract under  seal  for  the  sale  of  land 
in  the  possession  of  his  tenant  is  the 
proper  party  to  recover  possession, 
if  the  tenant  refuses  to  surrender  it. 

Harrison  v.  Middleton,  527 

3.  To  a  bill  by  widow  for  dower  in 
land  sold  in  husband's  life  time,  the 
present  owner  is  the  only  necessary 
defendant. 

M.  Blair  v.  Thompson  <k  als,,  44I 

PAYMENTS. 

1.  What  paym^ts  in  depreciated 
orders  are  good. 

Kidicell  V.  The  Baltimore  &  Ohio 
Railroad  Co.,  676 

2.  When  payments  in  bonds  good. 

Findley  s  ex'ors  v.  Findley,  434 

PLEADINGS. 

1.  A  demurrer  to  a  bill  against  an 
absent  defendant,  for  the  failure  to 
aver  that  an  attachment  had  issued, 
cannot  be  sustained ;  because  the 
statute  in  terms  provides  that  this 
process  may  issue  after  the  institu- 
tion of  the  suit. 

O'Brien  <k  als.  v.  Stephens  ii'  als.,  610 

2.  What  pleas  are  bad  in  bar  to  a 


Digitized  by 


Google 


856 


IKDEX. 


ncire  facias   to   revive  a   jndgment. 
See  Scire  Faciajtf^o.  4,  5,  and 
Richard  Hoii'^     aduCr    V.     Priucs 

George  juMice^,  190 

roindcjUra  adm'r  V.  5*am^,  lifO 

POAVERS- 

l*e8tator  says :  Having  implicit  con* 
fidence  in  my  wife  F,  and  knowing 
that  she  will  distribute  to  each  of 
my  diildren  in  as  full  and  fair  a  man- 
ner as  1  could,  1  hereby  invest  my 
Bai<l  wife  F  with  the  ri^t  and  title 
of  all  my  property,  both  real  ami 
perHonal,  to  dispose  of  to  eacli  of  my 
children  in  any  way  slie  may  think 
right.  By  a  subsequent  clause  it  wag 
provided'  that  if  F  died  without 
making  a  will,  the  children  should 
have  an  equal  share  of  his  estate, 
Hkkd: 

1st.  That  F  lias  an  Mnlimited  dis- 
cretion as  to  the  time  and  manner  of 
distributing  the  pro])erty  among  the 
testator's  children.  8he  may  distri- 
bute it,  or  any  part  of  it,  in  her  life 
time  or  at  her  death,  by  any  instru- 
ment adapted  to  ^)ass  property  of  the 
kind  which  she  distributes;  and  she 
may  distribute  to  either  child  such 
kind  of  property  as  she  may  choose 
to  give  him  or  her. 

Steele  v.  Lerimy  <t  ah.^  464 

2d.  That  F  may  sell  and  convey 
the  whole  or  any  part  of  the  pro- 
perty, and  distribute  the  proceeds  of 
the  sale.  Idem,  454 

3<l.  That  F  having  a  discretioii  as 
to  the  time  and  manner  of  distribu- 
tion, a  purchaser  of  land  from  her  is 
not  l>ound  to  see  to  the  application 
of  the  purchase  money.        Idemy  454 

4th.  Qlm:he:  If  each  child  is  enti- 
tled to  have  ultimately  an  equal 
share  of  the  estate*  Idem^  454 

POAVEB  OF  ATTORNEY. 

Hee  Principal  and  Agent,  passim. 
PRACTICE  AT  COMMON  LAW. 

1 .  Whether  a  plaintiff  shall  be  per- 
mitted to  introduce  further  evidence 
after  the  defendant's  evidence  is  in- 
troduced, is  a  matter  within  the  dis- 
cretion oil  the  court  trying  the  cause, 
and  its  exercise  will  rarely,  if  ever, 
bo  controlled  by  an  appellate  court : 
Clearly  he  has  a  right  to  introduce 


evidence  to  rebut  that  of  the  defend- 
ant. Brooks  V.  Wilcox,  4II 

2.  Though  the  defendant  lias  an- 
nounced that  he  is  through  with  hia 
parol  evidence,  yet,  under  the  cip- 
cumfttances,  the  court  should  permil 
him  to  recall  a  witness  for  the  plain- 
tiff who  had  referred  to  the  plaintiff's 
books,  and  to  have  them  pro<hice<l, 

McDoiLclVs  ex^or  v.  Cran/ord,  37B 

3.  If  a  deed  of  the  defendant  is  in- 
tro<luced  collaterally  upon  a  trial  as 
eviilence,  he  may  show  that  it  is  not 
his  deed  without  making  oath  to  the 
fact :  And  for  this  purpose  he  may 
introduce  a  subscribing  witnes.**  to  it, 
to  prove  that  it  was  misread  to  the 
defendant. 

Harrison  v.  MiddJcton^   627 

4.  The  court  may  refuse  to  give  an 
instruction,  because  it  is  so  obscurely 
expressed  as  to  leave  in  doubt  the 
meaning  intended, 

Lerasscr  v,  Waskbvrn^  o7S 

5.  The  court  should  refuse  to  give 
an  instruction  where  it  is  obscure 
and  calculated  to  mislead  the  jury; 
or  where  it  asks  the  court  to  decide 
upon  a  fact  in  issue  in  the  cause ;  of 
where  it  is  irrelevant  or  not  applicar 
ble  to  the  evidence. 

Kiiicheloe  V.  Trace  trells,  S87 

6.  Upon  a  motion  by  the  plaintiff 
to  instruct  the  jurj-  to  disregard  all 
the  documentarjy'  evidence  of  the  de- 
fendant, of  which  some  parts  are 
legal  and  other  illegal,  the  court  may 
properlv  overrule  tlie  motion,  with- 
out undertaking  to  state  to  the  jury 
which  is  legal  and  which  is  illegal. 

Idem,  5S7 

7i  A  comment  of  the  Judge  upon 
the  weight  of  the  evidence  in  the 
cause,  w^hen  excluding  other  evi- 
dence offered,  being  calculated  to 
mislead  the  jury,  is  a  ground  for  a 
new  trial. 

McDowelVs  ex^or  v.  Crawford,  S78 

8.  It  was  not  improper  hefore  the 
act,  Code,  p.  706,  §  9,  to  render  a 
judgment  for  costs  in  favor  of  a 
defendant  against  a  person  for  whose 
benetit  the  suit  was  brought,  when 
the  defendant  succeeded  in  the  case. 
Pates  V.  St,  Clair,  ^ 

0.  A  judgment  being  rendered  by 
consent  of  parties,  by  their  attorneys, 
is  by  the  attorney  of  the  party  for 
whose  benefit  the  suit  was  brought. 

Idem,  S2 

10.  How  a  witness  may  be  per- 
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mitted  to  refresh  his  memory.     8ee 
Witness f  No.  4,  5,  6,  and 

Harrison  v.  Middletony  521 

11.  How  a  witness's  interest  may 
be  disproved.  See  Witness,  No.  1, 
and  Idem,  5^7 

12.  What  causes  may  be  removed 
from  a  County  to  a  Circuit  court. 
See  Courts,  No.  1,  2,  3,  and 

Idem,  527 

Kincheloe  v.  Tracenells,  587 

13.  When  judgment  should  be  for 
the  defendant,  notwithstanding  the 
verdict.     See  Jeofails,  No.  1,  2,  and 

Boyles*  adm'r  v.  Orerby,  202 

PRACTICE  IN  CHANCERY. 

1.  As  to  proceedings  against  ab- 
sent debtors.  See  Absent  Debtors,  pas- 
sim, and 

O^Brien  &  ah.  v.  Stephens  d'  ah.,  610 

2.  An  objection  to  the  jurisdiction 
of  the  court  in  the  case  of  an  injunc- 
tion to  an  execution  may  be  taken 
at  the  hearing  of  tlie  cause. 

Beckley  v.  Palmer  d'  aL,  625 

3.  Bill  by  a  joint  purchaser  of  land 
for  partition,  claiming  the  larger  por- 
tion of  the  land.  Though  plaintiff  fails 
to  make  out  this  claim,  yet  the  court 
may  decree  the  partition  according 
to  the  rights  of  the  parties. 

Jarrett  v.  Johnson,  327 

4.  Upon  a  bill  against  a  trustee 
and  cestui  que  trust  in  a  deed,  the 
trustee  answers  and  jiuts  the  allega- 
tions of  the  bill  in  issue ;  but  the  bill' 
is  taken  for  confessed  as  to  the  cestui 
que  trust.  The  answer  of  the  trustee 
protects  the  cestui  que  trust,  and  the 

t)laintiflf  must  prove  his  case  as  to 
)Oth. 
Johnston  v.  Zane*8  trustees  d:  als.f  552 

5.  Bill  bjr  heirs  against  one  of  them 
in  possession,  claiming  title ;  and  the 
court  directs  plaintiffs  to  establish 
their  title  at  law.  If  there  is  any 
equitable  grounds  to  repel  the  statute 
of  limitations,  it  should  be  stated  in 
the  bill ;  and  the  court,  in  making 
the  order  for  the  trial  of  the  title  at 
law,  should  direct  that  the  plaintiffs 
should  have  the  benefit  of  this  equity 
oh  the  trial. 

Caperton  &  al,  v.  Gregory  &  ah, 
lessee  f  505 

6.  When  an  issue  should  not  be  di- 
VoL.  XI.— 108 


rected.     See  Issues  Out  of  Chanceryj 

No.  2.  3,  and 
Smithes  adnCr  v.  Betty  d  others,  752 
Same  v.  Thurman  d*  others,  752 

7.  If  upon  the  proofs  the  bill 
should  have  been  dismissed  when 
the  issue  was  directed,  th(»ugh  there 
is  a  verdict  for  the  plaintiff,  the  bill 
should,  notwithstanding,  be  dis- 
missed at  the  hearing.         Idem,  752 

8.  Creditor  qualifies  as  administra- 
tor on  his  debtor's  estate,  and,  after 
exhausting  the  personal  assets  in 
payment  of  debts,  is  still  a  creditor. 
In  a  suit  by  the  heirs  in  the  County 
court  the  land  is  sold  ;  and  the  ad- 
ministrator files  a  bill  in  the  Circuit 
court  to  enjoin  the  payment  of  the 
purchase  money  to  the  heirs,  and 
asks  to  have  it  applied  to  his  debt. 
Held: 

1st.  He  is  entitled  to  have  the  pro- 
ceeds of  the  land  applied  to  pay  his 
debt. 

Williams  V.  Williams  <t*  ah.,  95 

2d.  The  injunction  should  only  go 
to  restrain  the  payment  of  the  pur- 
chase money  to  the  heirs,  and  should 
not  restrain  the  collection  of  it  by 
the  County  court.  Idem,  95 

3d.  Although  it  would  have  been 
more  regular  for  the  administrator 
to  connect  himself,  by  petition  or  bill, 
with  the  proceedings  in  tlie  County 
court,  in  which  the  fund  had  been 
realized,  yet  there  is  no  serious  ob- 
jection to  the  mode  adopted  by  him. 
The  Count)'  court,  instead  of  direct- 
ing the  money  to  be  paid  to  the 
heirs,  may  direct  it  to  be  paid  to 
such  person  as  the  Circuit  court 
may  appoint  to  receive  it ;  or  one  of 
the  suits  may  be  removed  to  the 
court  in  which  the  other  is  pending. 

Idem.,  95 

9.  When  there  may  be  a  decree  for 
a  specific  performance  without  di- 
recting a  conveyance. 

Bailey  V.  James ,  468 

PRINCIPAL  AND  AGENT. 

1.  A  power  of  attorney  to  draw, 
endorse  and  accept  bills,  and  to 
make  and  endorse  notes  negotiable 
at  a  particular  bank,  in  the  name  of 
the  principal,  in  the  absence  of  any- 
thing to  show  a  different  intention, 
must  be  construed  as  giving  autho- 
ritv  to  act  only  in  the  separate  indi- 
vidual   business    of    the    principal : 
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And  an  endorsement  of  a  bill  by  the 
a^ent,  in  the  name  of  his  principal, 
for  the  benefit  of  the  agent,  is  be- 
yond his  authority,  and  does  not 
l)ind  the  principal. 
Stainback  v.  The  Bank  of  Virginia,  269 
^Same  V.  Read  d*  Co.,  281 

2.  A  party  dealing  with  the  agent, 
with  knowledge,  or  means  of  know- 
ledjre,  that  under  such  a  power  he  is 
emiorsing  the  name  of  his  principal 
for  his  own  benefit,  is  not  entitled  to 
recover  from  the  principal. 

Ideiiiy  269 y  '281 

3.  The  facts  that  the  attorney,  who 
was  tlie  drawer  of  a  bill  upon  which 
he  endorsed  the  name  of  his  princi- 
pal, held  the  bill  at  the  time  it  was 
discuunted  hy  the  holder,  and  that 
the  pruoeeds  were  passed  to  his 
t-redit,  are  of  themselves  full  pnK>f 
that  the  attorney  was  acting  for  his 
own  benefit,  and  not  that  of  his  prin- 
cipal. Idem,  269 

4.  A  j>ower  of  attorney  to  draw, 
eudor^ie  and  act^ept  bills,  and  to 
make  and  endorse  notes  negotiable 
at  a  |>arttcular  bank*  in  the  name  of 
the  principal,  does  not  authorize  the 
attorney  to  draw  a  bill  in  the  joint 
names  of  himself  and  his  principal. 

Shiiui^ack  V.  Rrod  Jl'  Co.,  281 

5.  Such  a  power  does  not  autho- 
rise the  attorney  to  draw  a  bill  in  the 
name  of  his  principal  for  the  benefit 
ot  the  attorney  :  and  a  narty  dealing 
with  the  attorney,  and  having  the 
means  of  knowing  that  the  agent  was 
excetnlin?*  his  pi>wers  in  thus  draw- 
ing: the  bill  for  his  benefit,  cannot 
recover  of  the  principal.      Idcm^  281 

t>.  AVhat  declarations  of  an  agent  in 

prvvurinj;  a  d^^eit  are  admissible,  and 
what  inadini«ible.  against  his  prin- 
cipal.    See   A' *  t<  "V.  Xo.  11.  12,  and 

> ',:  ■  \*  V.  27t  't  --tu  kI  u  a-  (.'/ /'  f  /-^.  7o  ^ 

rKOMlSSi>R  Y  NOTES  ANP  BILLS 
OF  KXCHANGE. 

K  The  notarial  prv^test  ota  foreign 
bill  ot  exchan^  states  that  the 
u*»tarY  tt.H>k  the  bill  to  tiie  c^ninting- 
hvni^e  of  the  drawee,  and  there  ex- 
iubittni  u  to  a  clerk  of  the  drawee. 
an  '  d e  m a  n *  I cd  aoce  p  t  a pav  t  n *?  niH> f : 
and  t*';:t  the  said  clerk  replie^i  that 
tive  s^ime    i.vuUi   not    Iv    accepted. 


The  protest  is  sufficient  to  bind  the 

endorser. 

Stainback  v.  The  Bank  of  Virginia,  260 

2.  Parol  evidence  that  the  clerk 
was  authorized  to  refuse  mcceptance 
of  a  bill  is  admissible  in  &b  action 
bv  the  holder  against  the  endorser. 

Idrm,  £60 

3.  AVhat  is  a  sufficient  notice  of  the 
refusal  of  the  drawee  to  accept  a  bill 
drawn  in  Virginia  upon  a  house  in 
London.  Idem,  26>t 

4.  A  note  made  in  a  particnlar 
country  is  to  be  deemed  a  note  gov- 
erned by  the  laws  of  that  country, 
whether  it  is  payable  there  or  it  is 
payable  generally,  without  naming 
any  particular  place. 

Wihon  V.  Lazier  4c  aZ».,  477 

5.  The  possession  of  a  negotiable 
instrument  is  prima  facie  evidejice 
that  the  holder  took  it  for  value,  and 

i  that  he  came  to  it  honestly. 
I  Idem,  477 

I     6.  A  total  failure  of  the  considers- 
I  tion  of  a  negotiable  note  does  not  im- 
pose on  the  inni>cent  holder  the  onu* 
'  of  proving  that  he  gave  value  for  it. 
t  Idem,  477 

I  7.  If  the  evidence  raises  a  suspi- 
cion of  fraud  in  the  procurement  of 
the  note,  then  the  holder  is  boond 
to  prove  that  he  gave  value  for  it. 

/rf/ni,  477 

8.  There  having  been  a  total  failure 
of  consideration  of  a  negotiable  note. 
and  the  pavee  having  endorsed  it  as 

I  a  gift  to  a  third  person,  who  endorsed 
I  it  for  value ;  though  the  maker  is 
com  pellet!  to  pay  it  to  the  bolder  for 
value,  he  is  entitled  to  recover  from 
the  payee,  and  if  he  is  unable  to  par 
t  it,  from  the  endorser,  the  amount  he 
received  for  it:  And  upon  a  bill 
against  all  the  parties  he  will  be  re- 
lieved. Idewk.  477 

9.  A  note  does  not  import  a  debt 
existing  previous  to  the  period  of  its 
execution;  but  it^  effect  is  to  give 
the  debt  and  the  note  a  contempora- 
neous origin* 

J'fhtkMon  V.  Znne'i  trtuUes  *!•  al>.,  5.5^ 
lOi.  See  Principal  amd  A^»i,  pas' 


PROTESTS. 

When  protest  sufficient.    See  iVo- 
//i/.ovrv  At-Ztr*  aarf  BilU  of  Esrkan^, 
No-  1,  and 
.  Siaiiitack  v.  The  Bank  €/  Fin^AM.  2^* 
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PUBLIC  WORKS. 

See  ContractBy  No.  5,  6,  7,  8,  and 
Kidwell  V.  The  Baltimore  ci*  Ohio 
Railroad  Co.,  676 

RECEIPTS. 

See  Evidence^  No.  5,  and 

B,  Staton  v.  Pittmariy  sheriff y  99 
Pittman,  sheriff,  v.  R,  Staton,  99 

RECORDS. 

See  Evidence^  No.  9,  and 

Nehon^a  adrnW  v.  Comwell,  724 

REGISTRY  OF  DEEDS. 

1.  A  husband  is  not  a  competent 
subscribing  witness  to  a  deed  exe- 
cuted during  the  marriage,  by  which 
real  estate  is  conveyed  to  his  wife, 
either  for  the  purpose  of  proving  the 
due  execution  of  the  deed  when 
called  in  question,  or  for  the  purpose 
of  having  it  admitted  to  record. 

Johnston  &  wife  v.  Slater  d'  al.,  321 

2.  A  deed  admitted  to  record  upon 
proof  by  subscribing  witnesses,  one 
of  whom  was  the  husband  of  the 
grantee,  is  null  and  void  as  to  credi- 
tors, not  having  been  duly  recorded. 

Idem,  321 

REMOVAL  OF  CAUSES. 

What  causes  may  be  removed  from 
the  County  to  the  Circuit  courts,  af- 
ter being  pending  one  year.  See 
Courts y  No.  1,  2,  and 

Harrison  v.  Middleton,    527 
Kincheloe  v.  Trace  wells,  587 

RENTS. 

1.  A  landlord  having  distrained  for 
rent  in  arrear,  reserved  in  salt,  has 
the  affidavit  and  warrant  of  distress 
returned  to  the  Circuit  court;  and 
the  defendant  appears  there,  and  a 
jury  is  impanneled  to  ascertain  the 
value  of  the  rent  in  arrear,  which, 
not  being  able  to  agree,  is  dis- 
charged ;  and  the  landlord  dismisses 
the  case  in  that  court.  He  may  then 
apply  to  the  County  court  to  have 
the  value  of  the  rent  ascertained, 
basing  his  application  on  the  same 
affidavit  and  warrant  of  distress. 

Brooks  V.  Wilcox,  411 


2.  If  the  officer  levying  the  distress 
thinks  that  he  has  not  taken  suffi- 
cient effects,  he  may  make  a  second 
levy.  Idem,  4II 

si  The  defendant  having  elected 
to  have  the  value  of  the  rent  reserved 
ascertained  by  a  jury,  it  is  not  error 
to  swear  them  to  ascertain  the  rent 
said  to  be  due.  Idem,  41I 

4.  The  only  object  of  the  proceed- 
ing before  a  jury  in  the  case  of  a  dis- 
tress for  rent  is  to  ascertain  the 
value  in  money  of  the  rent  in  arrear. 
It  is  not  necessary  for  the  landlord 
to  prove  to  the  jury  that  a  warrant 
has  been  levied  for  rent  reserved  in 
something  other  than  money,  and 
that  it  is  due  and  in  arrear- 

Idem,  411 

5.  The  jury  having  ascertained  the 
value  of  the  rent  in  arrear,  the  court 
made  an  order  directing  the  officer  to 
sell  the  property  distrained  as  direct- 
ed by  law,  and  after  satisfying  the 
rent  due,  with  interest  and  costs,  to 
pay  over  the  balance  to  the  tenant. 
This  is  substantially  in  accordance 
with  the  statute.  Idem,411 

G.  Under  the  act  of  March  2d,  1827, 
the  landlord  was  entitled  to  interest 
on  rent  in  arrear  from  the  time  it 
was  due.  Idem,  41I 

RESCISSION  OF  CONTRACTS. 

1.  See  Vendor  and  Purchaser,  No. 
5,  6,  and  Bailey  v.  James,  468 

SCIRE  FACIAS. 

1.  Judgment  is  recovered  by  jus- 
tices for  the  benefit  of  the  marshal 
of  the  W.  Chancery  court.  The  de- 
fendant being  dead,  the  scire  facias 
to  revive  the  judgment  recites  it  cor- 
rectly, and  adds,  which  marshal  was 
VV.  This  is  no  variance. 
Richardson^s  admW  v.    Prince 

George  justices,  190 

Poindexter^ s  admW  v.  Same,  190 

2.  The  marshal  being  dead,  the 
scire  facias  recites  that  it  was  award- 
ed at  the  instance  of  M,  his  adminis- 
trator. It  was  not  necessary  to  re- 
cite at  whose  instance  it  was  award- 
ed ;  and  the  recital  is  therefore  sur- 
plusage, and  does  not  vitiate  the 
scire  facias.  Idem,  190 

3.  it  not  appearing  from  the  scire 
facias,  the  record,  or  the  defendant's 
plea,  that    the    foundation    of    the 
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jlidgment  was  a  bond,  requirinjr  a  re- 
lator ill  the  action,  it  must  be  re- 
garded as  a  common  law  liability, 
subject  to  be  sued  on  in  the  name  of 
tlie  obli);ec8  without  a  relator;  and 
whether  W  was  marshal,  or  M  was 
his  administrator,  is  a  question  in 
which  the  defendant  has  no  interest, 
and  it  cannot  be  raised  by  him  by 
plea  in  bar  to  the  plaintiffs*  claim. 

Idem,  190 

4.  The  scire  facias  stated  that  tiie 
ju<igment  had  been  suspended  by  in- 
junction. This  was  unnecessary,  and 
may  be  regarde<l  as  surplusage;  and 
a  piea  in  bar  that  the  judgment  had 
not  been  suspended  by  injunction 
offered  no  bar  to  the  scire  facias. 

Idem  J  190 

5.  The  scire  facias  further  stated 
that  the  injunction  had  been  dis- 
solved. A  plea  that  it  had  not  been 
dissolved  is  bad,  and  an  issue  made 
up  upon  it  is  immaterial.  There- 
fore, though/improper  evidence  upon 
it  is  admitted,  it  is  no  cause  for  re- 
versing the  judgment.  Idem,  190 

6.  The  pendency  of  an  injunction 
to  a  judgment  at  law  will  not  pre- 
vent the  revival  of  the  judgment 
upon  the  death  of  either  the  plaintiff 
or  defendant;  and  the  injunction 
operates  upon  the  revived  judgment 
on  the  scire  facias,  to  restrain  and 

'prohibit  the  issue  of    an  execution 
thereon.  Idem,  190 

SETTLEMENTS. 

See  Trusts   and  Trustees,  No.  5,  6, 
and 
Johnston  v.  Zane's  trustees  d'  als.,  552 

SHERIFFS. 

See  Insolvent  Debtors. 

SLAVES.  I 

1.  The  fact  that  slaves  are  on  the  ' 
premises  of  a  person  who  makes  no  ' 
claim  to  them,  his  infant  daughter, 
who  claims  them,  living  with  him, 
will  not  sustain  an  action  of  <letinue 
against  him  for  the  slaves,  by  a  party 
entitled  to  them.  J^  »  pany 

B.  Staton  V.  Pittman,  sheriff,  99 
PHtman,  sheriff,  v.  R.  Staton,  99 

iJon^^T.^'^^V'"'^  ""^  ^^"^  ^"^  Slaves, 
live  unnn  f?^  /^  P,^™^^  ^^'^  «^ave8  to 
ine  upon  the  land  and  take  the  pro- 


fits of  the  land  and  their  own  labor 
to  their  own  use,  they  still  eontina- 
ing  to  be  slaves,  is  null  and  void,  and 
i  passes  nothing. 

j  Smithes  a(/m  V  v.  Betty  <fr  others  15^ 
!      hame  v.  Thurman  d*  others,  7-5^ 

SPECIFIC  PERFORMANCE. 

1.  See  Parceners. 

2.  A  vendor  having  but  an  equita- 
ble title,  and  only  selling  his  interest 
in  the  property,  without  warranty, 
and  authorizing  the  vendee  to  pro- 
ceed to  get  in  the  legal  title,  it  is  not 
error  to  decree  a  specific  execution 
of  the  contract  at  the  suit  of  the  ven- 
dor, without  directing  a  conveyance 
by  him.  Bailey  v.  James,  4*iS 

I  STATUTES. 

1  1.  The  act,  Code,  ch.  122,  k  4,  p.  516, 
in  relation  to  the  attestation  of  wills, 
construed  in  Parramore  v.  Taylor,  2^ 

2.  The  act,  1  Rev.  Code  1819,  ch. 
128,  §  103,  p.  oil,  in  relation  to  jeo- 
fails, construed  in 

Boyle s^  adm^r  v.  Overbv,  20 i 

3.  The  act,  1  Rev.  Code  1819,  ch. 
113,  ^13,  p.  449,  in  relation  to  rents, 
construed  in        Brooks  v.  ^Yilcox,  4IJ 

4.  The  act  of  March  2d,  Sess.  Acts 
of  1827,  ch.  27,  §  3.  p.  26,  in  relation 
to  interest  on  rents,  construed  in 

Idem,  41i 

5.  The  act  of  March  18th,  1841, 
Sess.  Acts,  p.  31,  relinquishing  com- 
monwealth's right  to  forfeited  lands, 
construed  in 

Levasser  v.  Washburn.  572 

6.  The  act  of  March  28tb,  1^43, 
Sess.  Acts,  ch.  9,  ^  4,  p.  17,  in  rela- 
tion to  the  removal  of  causes,  con- 
strued in 

Harrison  v.  Middlelon,    527 
Kincheloe  v.  Tracewells^  587 

7.  The  act  of  April  3d,  1852,  Sess. 
Acts,  ch.  95,  §  1,  p.  78,  in  relation  to 
remedies  against  absent  debtors,  con- 
strued in 

O'Brien  cC*  aU.  v.  Stephens  d'  als.,  610 

8.  The  act,  1  Rev.  Code  1819,  p. 
475-6,  §  4,  in  relation  to  decrees 
against  absent  defendants,  construed 
in  Evans  d'  als.  v.  Spurgin  d  als.,  615 

9.  The  act.  Code,  ch.  96,  §  3,  p.  443, 
in  relation  to  ordinaries,  construed  in 

Yeager,  Ex  parte,  655 

10.  The  act.  Code,  ch.  38,  ^  18,  p. 
209,    in    relation    to   selling    ardent 
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spirits,  construed  in  Ilead's  Case,  819 

11.  The  act,  Code,  ch.  181,  ^5,  p. 
681,  in  relation  to  amendments,  con- 
strued in  PovcelVs  Cane,  822 

12.  The  act.  Code,  ch.  193,  §  5,  p. 
733,  in  relation  to  forgeries,  construed 
in  Idem,  822 

SUBSTITUTION. 

1.  See  Sureties,  No.  2.  3,  4,  and 

mil  V.  Manser  d'  a/.,  522 

2.  See  Executors  and  Administra- 
tors,  No.  21,  and 

Braxton,  adm*r,  d'c,  v.  Harrison's 
ex'orsy  SO 

SURETIES. 

1 .  A.  guardian  qualified  in  1821.  In 
1825  he  transfers  a  bond  of  his  ward 
to  a  party  wholly  innocent  of  anv 
participation  in  the  guardian's  fraud, 
m  the  payment  of  a  <lebt.  The  ward 
comes  of  age  in  1832,  and  takes  no 
steps  to  obtain  his  estate  from  his 
guardian  until  1840,  when  the  guar- 
dian becomes  insolvent.  He  then 
sues  the  sureties  of  the  guardian, 
and  recovers  from  them  the  amount 
due  to  him  from  his  guardian.  In  all 
this  time  the  sureties  had  done  noth- 
ing to  secure  the  faithful  discharge  of 
his  duties  by  the  guardian,  or  to 
compel  him  to  pay  over  to  the  ward 
his  estate  on  his  coming  of  age.  Even 
if  the  party  who  had  received  the 
bond  from  the  guardian  could  be  held 
responsible  to  the  ward,  he  is  not  re- 
sponsible to  the  sureties. 

Hunter  \,  Lawrence^ s  admW  dc  a/.,  Ill 

2.  A  suretv  in  a  forthcoming  bond 
is  a  surety  for  the  debt ;  and  when 
he  pays  it,  as  such  surety,  he  is  enti- 
tled to  all  the  rights  of  the  creditor 
against  the  original  debtor,  subsisting 
at  the  time  he  became  bound  for  the 
debt:  And  the  judgment,  for  the 
benefit  of  the  surety  so  paying,  is  not 
extinguished,  but  is  transferred  with 
all  its  obligatory  force  against  the 
principal,  and  constitutes  a  legal  lien 
upon  his  real  estate  owned  at  the 
date  of  the  judgment  or  afterwards 
acquired.       /////  v.  Manser  <Sc  al.,  322 

3.  The  surety  in  a  forthcoming 
bond  pays  to  the  creditor  a  sum  cer- 
tain, on  the  execution  issued  on  the 
bond  against  the  principal  and  him- 
self, and  takes  a  receipt  as  for  money 
paid  by  him.    The  evidence  of  paj*- 


ment  afl*orded  by  the  receipt  will  not 
be  repelled  by  proof  of  loose  declara- 
tions that  he*  had  loaned  the  money 
to  the  principal  debtor,  who  was  his 
brother,  so  as  to  deprive  him  of  the 
right  to  be  substituted  to  the  rights 
and  remedies  of  the  creditor. 

Idem,  622 
4.  The  creditor  having  taken  a  deed 
of  trust  from  the  principal  debtor  to 
secure  the  debt,  and  the  debtor  hav- 
ing subsequently  given  another  deed 
of  trust  upon  the  same  and  other 
property,  to  secure  debts  to  a  third 
party,  one  of  which  was  for  money 
loaned  to  pay  a  balance  due  on  the 
judgment,  of  which  this  third  party 
had  notice,  the  surety  in  the  forth- 
coming bond  is  entitled  to  have  the 
property  embraced  in  the  first  deed 
applied  to  satisfy  the  amount  he  has 
paid,  with  interest  on  so  much  there- 
of as  went  to  discharge  the  principal 
of  the  debt;  and  if  that  property 
does  not  discharge  it,  to  have  the 
land  embraced  in  the  second  deed 
subjected  to  discharge  the  balance. 

Idem,  522 

SURPLUSAGE. 

1.  What  will  be  deemed  surplus- 
age. See  Scire  Facias,  No.  2,  4,  and 
Richardson's     admW    v.     Prince 

George  justices,  190 

Poindexttr's  adm'r  v.  Same,  190 

2.  When  a  description  of  a  defend- 
ant as  administrator  may  be  deemed 
surj^lusage.     See  Executors  and  Ad- 
ministrators,  No.  5,  and 
Fitzhugh's  ex' or  v.  G.F.Fitzhugh,  300 

SURVIVOR. 

To  what    period  the  survivorship 
will   relate.     See  Limitation  of  Es- 
tates, No.  1,  and 
Martin's   adm'r,    etc.,  v.    Kirby, 

adm'r,  6cc.,  &als,,  67 

TAX  SALES. 

1.  A  party  claiming  title  under  a 
deed  from  a  deputy  sheriff,  for  land 
sold  for  nonpayment  of  taxes  under 
the  act  of  February  9th,  1814,  must 
show  that  the  person  described  as 
high  sherifi"  was  such,  and  the  gran- 
tor in  the  deed  was  his  deputy. 

Hohbs  V.  Shu  mates,  516 

2.  Though  such  deed  recites  an  in- 
sufficient advertisement  of  the  pro- 


Digitized  by 


Google 


862 


INDEX. 


perty  conveyed,  it  is  not  thereby 
vitiated ;  but  is  valid  to  convey  such 
titie  as  by  law  the  sheriff  was  autho- 
rized to  convey.  Idem^  516 

TRUSTS  AND  TRUSTEES. 

1.  A  court  of  equity  will  not,  in 
general,  assume  the  exercise  of  a  dis- 
cretionary power  vested  in  a  trustee, 
nor  interfere  to  control  a  trustee  act- 
ing bona  fide  in  the  exercise  of  his  dis- 
cretion :  Nor  will  a  suit  be  enter- 
tained to  compel  a  trustee  to  exercise 
his  power. 

Cochran  v.  Parii  d*  als.^  S4S 

2.  Testator  gives  his  estate  to  his 
executors,  for  the  benefit  of  his  son, 
and,  if  and  when  they  shall  judge  that 
it  would  be  prudent  to  entrust  him 
with  it,  U)  turn  it  over  to  him.  The 
executors  having  declared  their  judg- 
ment that  the  son  may  be  entrusted 
with  the  estate,  equity  will  compel 
them  to  turn  over  the  estate  to  him. 
And  before  it  is  done,  the  son  has 
Huch  an  intereKt  in  the  estate  that 
it  is  subject  to  his  debts.      Idem,  348 

3.  Real  estate  is  conveyed  to  se- 
cure debts.  The  grantor  in  the  deed 
has  at  the  time  but  an  equitable 
title,  but  is  entitled  to  call  for  the 
legal  title.  It  is  an  abuse  of  his 
ptiwer  by  the  trustee  to  sell  the  pro- 
perty before  getting  in  the  legal  title. 

Rossttt  V.  Fisher  d'  al,y  49^ 

4.  The  trustee  having  sold  the  pro- 
perty for  one-fourth  of  its  value, 
without  getting  in  the  legal  title,  and 
the  principal  creditor  having  become 
the  purchaser,  under  the  circum- 
stances, equity  will  set  aside  the  sale. 

IdeiHy  492 

5.  A  settlement  which  gives  to  the 
grantor  a  bare  maintenance  with  his 
wife  for  life,  and  provides  that  the 
property  shall  not  be  subject  to  his 
debts  thereafter  contracted,  does  not 
vest  him  with  such  an  interest  in 
the  property  as  can  be  subjected  to 
satisfy  such  after  contracted  debts. 
Johnston  v.  Zane's  trustees  &  als.,,  552 

(i.  Upon  a  bill  against  a  trustee 
and  cestui  que  trust  in  a  deed,  the 
trustee  answers  and  puts  the  allega- 
tions of  the  bill  in  issue  ;  but  the  bill 
is  taken  for  confessed  as  to  the  cestui 
que  trust.  The  answer  of  the  trustee 
protects  the  cestui  que  trusty  and   the 

Claintiff  must  prove   his  case  as  to 
oth.  Idem,  55£ 


7.  A  conveyance  of  land  and  slaves, 
upon  a  trust  to  permit  the  slaves  to 
live  upon  the  land  and  take  the  pro- 
fits of  the  land  and  of  their  own  labor 
to  their  own  use,  they  continuing  to 
be  slaves,  is  null  and  void,  and 
passes  nothing  to  the  grantee  or  the 
slaves. 

Smithes  adm*r  v.  Betty  <jt  othen,  7SJ 
Same  v.  Thunnan  d:  others,  75/ 

8.  Money  lent  by  a  bachelor  uncle 
to  his  nephew,  to  secure  which  a 
deed  of  trust  was  executed,  was  held, 
under  the  circumstances,  to  have 
been  given  and  released  by  the  ancle 
to  the  nephew,  so  that  a  court  of 
equity  would  refuse  to  enforce  the 
trust  at  the  suit  of  the  executors  of 
the  uncle. 

Fitzhngh*s  ex'ors  v.  Fitzhnghy  ilO 

9.  See  Conveyances — Fraudulent. 

UPPER  APPOMATTOX  COM- 
PANY. 

1.  In  a  proceeding  to  recover  dam- 
ages against  the  companv  under  ^  9 
of  the  act  of  February  23d,  1835,  Sess- 
Act€,  the  jury  having  returned  their 
report  ascertaining  the  damages,  and 
the  company  having  excepted  and 
obtained  a  continuance  of  the  cause, 
the  plaintiff  dies.  The  proceeding 
may  be  revived  by  the  administrator, 
but  not  by  the  heirs  of  the  plaintiff. 
Upper  Appomattox  Co.  v.  Hardings,  1 

VARIANCE. 

What  is  not  a  variance.    See  Scire 
Facias f  No.  1,  and 
Hichardson^s     admW    v.    Prince 

George  justices^  i90 

Poindexter^s  admW  v.  Same,  190 

VENDOR  AND  PURCHASER. 

1.  Where  there  is  a  joint  purchase 
of  land  by  two,  to  whom  it  is  con- 
veyed, and  who  give  their  bond  for 
the  purchase  money,  in  the  absence 
of  proof  of  any  agreement  to  the  con- 
trary, they  are  entitled  to  the  land 
in  equal  portions. 

Jarrett  v.  Johnson,  S^7 

2.  One  of  th^  purchasers,  having 
previously  made  a  conditional  con- 
tract for  the  purchase  of  the  land, 
agreed  in  writing  with  the  other,  that 
if  the  contract  was  completed  this 
other  should  have  a  specified  part  of 
the  land ;  but  the  contract  was  not 
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completed.  This  agreement  between 
the  purchasers  was  then  at  an  end, 
and  cannot  affect  their  rights  under 
their  joint  purchase.  Idenij  821 

3.  In  such  a  case  of  a  joint  pur- 
case,  parol  evidence  is  not  admissi- 
ble to  prove  an  agreement  between 
them  for  an  unequal  division  of  the 
land.  .      Idem,  327 

4.  In  such  a  case  the  purchaser 
claiming  to  be  entitled,  under  an 
agreement  between  them,  to  the 
largest  portion  of  the  land,  files  a 
bill  for  specific  performance  of  the 
agreement,  and  for  partition  accord- 
ingly :  Though  he  fails  to  prove  the 
agreement,  the  court  j^iay  go  on  to 
make  partition  according  to  the  legal 
rights  of  the  parties.  Idem^  327 

5.  Where  the  contract  for  the  sale 
of  land  is  entire,  for  a  specific  sum  of 
money,  and  the  title  to  a  part  of  the 
land  fails  from  a  cause  of  which  both 
vendor  and  vendee  were  ignorant,  it 
is  ground  for  the  rescission  of  the 
whole  contract;  but  the  purchaser 
cannot  insist  upon  a  partial  rescis- 
sion. Bailey  v.  James,  468 

6.  In  such  a  case,  if  the  purchaser 
declines  to  rescind  the  contract,  he 
must  pay  the  whole  purchase  money. 

Idem,  468 
T,  Upon  a  bond  to  pay  the  pur- 
chase money  of  land,  with  a  provi- 
sion that  upon  the  purchaser's  failure 
to  get  the  legal  title  from  a  third 
party  the  contract  of  sale  shall  be 
void,  the  purchaser  having  been  let 
into  possession  and  continuing  to 
hold,  and  himself  neglecting  to  get 
in  the  title,  he  shall  pay  interest 

Jdemy  468 

8.  The  vendor  having  but  an  equi- 
table title,  and  only  selling  his  inte- 
rest in  the  property,  without  war- 
ranty, and  authorizing  the  purchaser 
to  proceed  to  get  in  the  legal  title,  it 
is  not  error  to  decree  a  specific  execu- 
tion of  the  contract  at  the  suit  of  the 
vendor,  without  directing  a  convey- 
ance by  him.  Idem,  468 

9.  When  purchaser  not  bound  to 
see  to  the  application  of  the  purchase 
money.     See  Powers^  No.  1,  and 

Steele  v.  Levuay  <fc  a/».,  454 

VERDICT. 

1.  In  ejectment  the  jury  set  out  the 
wills  of  a  grandfather  and  father; 
and  if  the  son,  who  is  dead,  took  un- 


der the  father's  will,  they  find  for 
the  plaintiffs :  If  he  took  under  the 
will  of  the  grandfather,  they  find  for 
the  defendants.  The  verdict  is  suf- 
ficiently certain;  and  submits  the 
single  Question  upon  the  construc- 
tion of  tne  wills  to  the  court. 

Callis  &  ah,  v.  Kemp  <t  al«.,  78 
2.  See  Ejectment,  No.  4,  5,  and 

Idem,  78 

WASTE  AND  UNAPPROPRIATED 
LANDS. 

1.  The  land  at  Old  Point  Comfort 
had  been  appropriated  to  the  public 
use,  and  was  not  waste  and  unappro- 
priated landp,  which  might  be  appro- 
priated by  entry  and  patent. 

French  v.  Bankhead,  136 

2.  How  an  entry  of  waste  and  un- 
appropriated land  must  be  ma<le. 
See  Entry  of  Lmd,  passim,  and 

Mc^eel  V.  Herold,  309 

3.  A  patent  for  land  forfeited  to  the 
commonwealth  passes  nothing. 

Lerasaer  v.  Washburn,  572 

WILLS. 

1.  What  does  not  constitute  inca- 
pacity in  a  testator. 

Parramore  v.  Taylor,  220 

2.  What  is  not  an  improper  influ- 
ence which  will  invalidate  a  will. 

Id^rn,  220 

3.  The  Code,  ch.  122,  ^  4,  p.  51(i,  in 
relation  to  the  attestation  of  wills, 
does  not  rec^uire  that  the  witnesses 
shall  subscribe  their  names  in  the 
presence  of  each  other.         Idem,  220 

4.  T  subscribes  his  name  to  his 
will  in  the  presence  of  C,  and  re- 
quests C  to  attest  it,  who  does  so.  B 
is  then  called  into  the  room,  and  T 
again  acknowledges  the  paper  as  his 
will,  and  requests  B  to  attest  it,  who 
does  so,  C  being  present  when  T  ac- 
knowledges the  paper  to  B,  but  not 
subscribing  it,  and  not  recognizing 
his  subscription  at  that  time ;  the 
whole,  however,  being  done  within 
a  few  minutes.  The  will  is  duly  at- 
tested. Idem\  220 

5.  In  construing  a  provision  in  a 
will,  the  whole  instrument  is  to  be 
looked  to,  to  ascertain  the  intention 
of  the  testator. 

Cheshire  v.  Purcell,  771 

6.  In  construing  a  will,  if  the  lan- 
guage be  popular  and  ordinary,  its 
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meaning  is  to  be  construed  according 
to  its  usual  acceptation  ;  if  technical 
lejeal  terms  are  used,  thej'  are  to  be 
construed  in  the  sense  which  the  law 
affixes  to  them. 

Rohinsona  v.  Alien  d-  others,^  785 

7.  A  will,  appearing  upon  its  face 
to  have  been  made  by  a  married 
woman,  if  it  has  been  regularly  ad- 
niitted  to  probat  in  the  proper  court, 
its  validity  cannot  be  questioned  in  a 
collateral  suit."  Idevi,  785 

8.  See  Limitation  of  Estates ^  passim. 

witnp:ss. 

1.  A  witness  is  called,  who  is  ob- 
jected to  as  being  interested,  and 
proof  aliunde  oi  his  interest  is  intro- 
duced. He  is  then  examined  on  his 
voir  dire  by  the  party  calling  him,  to 
show  that  he  has  no  interest,  and 
this  is  objected  to  by  the  other  party ; 
but  before  he  is  sworn  in  chief  a 
deed  is  produced  which  shows  he 
has  no  interest.  If  it  was  error  to 
examine  him  on  his  voir  dire,  it  was 
cured  by  the  proof  of  his  want  of  in- 
terest before  he  was  sworn  in  chief. 
Harrison  v.  Mi  d  die  ton  y  527 

*2.  Slaves  are  bequeathed  to  one 
for  life,  and  on  his  dying  without 
heirs,  over  to  another.  *In  a  contro- 
versy between  the  contingent  legatee 
and  a  purchaser  under  the  legatee 
for  life,  who  was  one  of  two  execu- 
tors, the  other  executor  is  a  compe- 
tent witness  for  the  contingent  lega- 
tee, to  prove  the  assent  of  the  execu- 
tors to  the  legacy  for  life. 

Frazer's  adm'r  v.  Bevill  <(•  ah.,  9 

3.  A  husband  is  not  a  competent 
subscribing  witness  to  a  deed  exe- 
cuted during  the  marriage,  by  which 


real  estate  is  conveyed  to  his  wife^ 
either  for  the  purpose  of  proving  the 
I  due  execution    of    the    deed    when 
called  in  question,  or  for  the  purpose 
i  of  having  it  admitted  to  record. 
'       Johnston  d'  wife  v.  Slater  <t  o7.,  ,UI 
I      4.    A    witness    may     refresh    his 
memory   by   reference    to   a    paper, 
whether  an. original  or  a  copy,  and 
I  whether  written  by  himself  or  an- 
other;   but     he    must    then    speak 
from  his  own  recollection   thus  n- 
freshe<l.      Harrison  v.  Middhton,  o/t 

5.  But  a  surveyor  who  made  a  sur- 
vey from  a  diagram  handed  him  by 
the  plaintiff,  and  which  he  has  in 
court,  may  refer  to  the  courses  and 
distances  on  tne  diagram,  though  he 
may  not  be  able  to  remenibe^-  them 
independent  of  it.  The  diagrbji  is 
itself  evidence,  and  he  may  point  Mt 
on  it  the  lines  he  ran.         '  Idem^  .< 

6.  An  extract  or  copy  from  hit 
field  notes,  taken  by  a  surveyor,  is 
not  evidence ;  and  he  can  only  use  it 
to  refresh  his  memory;  and  mast 
then  speak  from  his  recollection. 

Idem^  5S7 

WRIT  OF  RIGHT. 

1.  See  Adversary  Possession,  No.  1, 
2,  3,  4,  and 

Koiner  v.  Rankings  heirs,  420 

2.  The  quantity  and  boundaries  of 
the  land  described  in  the  count,  and 
in  the  verdict,  vary  from  each  other; 
but  the  verdict  finds  that  the  land 
therein  described  is  the  tenement 
mentioned  in  the  count.  It  is  to  be 
presumed  that  the  description  given 
in  the  count  is  a  mistaken  descrip- 
tion, and  that  the  land  recovered  is 
the  land  demanded. 

Idem,  420 
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